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CHAP.  XIV. 
FORENSIC  ELOQUENCE. 


HE  warmest  votaries  of  arts  and  sciences  are  content 
to  trace  their  origin,  to  men  of  enlightened  minds,  but  all 
acknowledge  that  Law  is  the  emanation  of  heaven  itself^ 
— ^Many  passages  from  the  ancients  could  be  brought  in 
support  of  this  assertion* ;  but  they  all  fade  away  in  the 
light  of  that  of  Hooker.  "  No  less/*  says  that  elegant 
writer,  *<  can  be  acknowledged,  than  that  her  seat  is  the 
bosom  of  God,  her  voice  the  harmony  of  the  world,  all 
things  in  heaven  and  earth  do  her  homage,  the  very  least 

*  Jurispradeotia  regioa  regnorunoy  domlna  popalorum»  moirtaliutn  arbitra» 
judex  civitttDy  divinarum  hamaoarum^tte  rprum  scieiitta>  foreosis  religiooit 
tacerdot  et  aotistlta.     Cassiod,  i.  bar.  1. 1« 

Lex  est  omniam  divinarum  rerum  regina.  Oportet  autetn  cam  etiam  prae> 
stare  et  booot  et  malos,  et  principem  et  dacem  esse :  et  secundum  hoc  regula 
est  JBStorum  et  injastorum,  et  corum,  quae  natura  civiliasunt,  praeceptrix  qui- 
dem  fauendorum,  prohibitrix  autem  non  faciendorum.      Chrysi^pus  dt  Ugibut* 

Lex  non  est  tantum  donum  dei,  sed  ipse  Dei^s^  qui  donum  dedit^  qui  parec 
Icgi,  Deo  paret  et  obcemperet.    j^tiU  3.  PMc9rum» 
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as  feeling  her  care,  and  the  greatest  as  not  exempt  from 
her  power .^' 

iSir  John  Davies,  to  whom  nature  was  by  no  means 
niggardly  of  her  choicest  giftSj  seems  to  have  been  fully 
impressed  with  the  truth  of  this  sublime  sentiment,  when 
he  says— -speaking  of  the  professors  of  the  law,  •*  How 
often  would  truth  be  concealed  and  suppressed,  libw  oft 
would  fraud  lie  hid  and  undiscovered,  how  many  times 
would  wrong  escape  and  pass  unpunished,  but  for  the  wis- 
dom and  diligence  of  the  professors  of  the  law  ?  Doth  not 
this  profession  every  day  comfort  such  as  are  grieved,  coun- 
sel such  as  are  perplexed,  relieve  such  as  are  circumvented, 
prevent  the  ruin  of  the  improvident,  save  the  innocent, 
support  the  impotent,  take  the  prey  out  of  the  mouth  of 
the  oppressor,  protect  the  orphan,  the  widow,  and  the 
stranger,  in  short,  as  Job  speaketh,  is  she  hot  legs  to  the 
lame,  and  eyes  to  the  blind." 

As  long  as  virtue  was  reverenced  in  Greece  or  Rome, 
the  profession  of  an  advocate  was  looked  up  to  as  one  of 
the  most  useful  and  honorable.  One  of  the  Roman  Em- 
perors bore  high  testimony  to  those  who  cultivated  this 
science  *.     Thus  as  long  as  the  Grecian  and  Roman  ad- 

*  Advocationis  officium,  vltae  hominum  necessariumi  ut  Imp.  Anastasius  dice- 
Bat,  priocipum  praemUs  dignissimam  est.  Hoc  et  alii  principesmaxime  commen- 
darunt,  atque  inter  eps  Leo  et  Aothemius  summis  laudibus  advccatos  extulerunt : 
*^  AdvocacP*  inquiunty  **  qui  dirimunt  ambigua  fata  causaruiiiy  suaeque  de- 
ensionis  viiibus,  in  rebus  saepe  publicis  ac  privatis  lapsa  erigunt,  fatigara 
reparant:  non  minus  provident  buobano  generi,  quam  si  proeliis  atque  vulneri- 
bus  patriam  parentesque  salvarent^  Nee  enino  solos  nostro  imperio  milhare  cre« 
dimos  eos^qui  gladiosy  clypeis>  et  thoractbtts  nituntvr  J  sed  etiani  advocatosj 
militant  enim  causarum  patroni,  qat  gloriosa  vocis  coofisi  munimine^  labor* 
antium  spem,  vitaoiy  et  posteros  defendunt. 

I  L.  4.  C.  de  Advocat.  divers.  Judic.  2  L.  14.  C.  eod.  '3  Novel.  Theod.  et 
Valent.  34. 

Nee  minus  a  pud  Romanes  ilorente  Republica  advocati  honor!  bus  aflfectl 
sunt.    Ruiilii  et  Gaibae>  et  Scauri  vita,  tnoiibus,  frugalitate  spectacli  pef- 
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Yocates  were  actuated  solely  by  a  love  of  glory,  thejr  found 
a  sufficient  reward  in  4efending  the  innocent  or  dragging 
the  guilty  into  light;  It  should  not  then  be  matter  of  sur-^ 
prize  if  men  of  the  first  virtues  and  talents  were  emulous  of 
diflinguishing  themselves  at  the  bar,  and  consequently  that 
they  should  be  held  in  the  highest  estimation  by  their  feU 
low-citizens ;  but  as  soon  as  vice  atld  corruption  pervaded 
the  remotest  comer  of  the  empire,  and  extinguished  the 
last  spark  of  patriotism,  then  public  virtue  and  the  elo- 
quence of  the  forum  took  their  flight  together.  A  por- 
tion of  their  cloaks^  it  is  true,  fell  on  a  few,  who  would 
not  barter  the  heavenly  gifts  for  even  wealth  or  titles— 
but  all  their  efforts  were  ineffectual  to  recal  the  once 
cloudless  glories  of  the  bar,  or  to  rekindle  the  sparks 
of  emulation  even  in  the  breast  of  youth.  The  profes- 
sion of  the  law  in  Rome  did  not  sink  gradually,  but  all 
at  once,  into  such  a  state  of  venality  and  sordid  selfishness^ 
that  Juvenal*  in  his  seventh  satire,  speaking  of  the  advo* 


vatias  zvi  sequentes  state?^  Censorii  et  Coisulares,  et  triumphales  fuere. 
Crassi  cC  Autonii  aliique  intiumeri  post' exercttus  prosperrime  duCtos,  post 
victoriat  et  tropbxa  civilibui  stipendiotum  officiis  Horuerunt,  laureasque  fori 
ipeciosis  certaoiinibus  occupantes,  summis  gloriae  honortbus  fruebancur, 
Ammianus  Marcellinus,  lib.  30,  Qoid  M.  Tullius  ?  qui  feipsum  immensae  glo- 
riae patronum  habet»  tot  monumentis  honorum  eloquently  probitatis  relictiy 
Ctti  vDi  Roma  debet^  quod  Roroa  esset,  impiissima  conjuratione  deleta  ? 

GUTHERIUS* 

*  As  Mr.  CsARLCS  Dryoen  has  very  happily  translated  this  passage  of 
the  indignant  satyrist,  we  shall  give  it  in  his  words  : 

•—  *'  Nor  can  I  wonder  at  such  tricks  as  these 
The  purple  garments  raise  the  lawyer^ s  fees^ 
And  sell  him  dearer  to  the  tool  that  buys ; 
High  pomp  and  state  are  usefurproperties. 
The  luxury  of  Rome  will  know  no  end  ; 
For  fltiil  the  less  we  have,  the  more  we  spend. 
Trust  eloquence,  to  shew  our  parts  and  breeding  J 
Not  Tully  now  could  get  ten  groats  by  pleading,. 
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catcs  of  his  day,  tells  us  in  his  keen  invective,  that  they 
used  to  appear  abroad  in  a  stile  of  the  first  magnificence, 
with  gems  of  inestimable  value  in  their  rings,  as  so  many 
baits  to  allure  the  unthinking  people  into  a  belief  that  they 
acquired  this  immense  wealth  by  their  skill  and  adroitness 
in  their  profession. 

Having  at  length  offered  up  all  those  generous  feelings 
on  the  altar  of  gain,  a  sudden  night  of  intellectual  dark- 
ness succeeded  to  those  brighter  days,  when  the  ifmocent 
and  oppressed  found  not  only  an  asylum,  but  a  ready 
and  able  champion  in  every  advocate^ — This  degeneracy 
spread  with  such  rapidity,  thatTacitus,  sneaking  of  the  prac- 
tice of  the  law  in  his  days,  s^ys,  "  of  all  kinds  of  merchan- 
dize the  faith  of  lawyers  is  the  most  venal."    Their  rapa- 
city in  time  rose  to  such  a  height  that  it  could  not  be 
restrained  within  any  bounds — not  even  by  the  bitter  re- 
proaches of  those  whom  they  hzd  conducted  through  the 
mazes  of  chicanery  into  ruin,  or  the  sighs  of  the  orphan 
whom  they  had  dripped  in  the  cradle,  or  the  tears  of 
the  widows  which  they  drank  out  of  cups  of  gold-     In 
order  to  set  some  bounds  to  their  avarice,  it  was  found 
absolutely  necessary  to  call  in  the  arm  of  power,    and 
even  to  appeal  to  the  thunders  of  the  church — decrees 
after  decrees  were  passed  in  Spain  and  Italy  to  limit  the 
duration  of  suits,  which  they  were  on  the  eve  of  rendering 
immortal,  and  at  the  fame  time  to  regulate  the  quantum 

Unless  the  diamond  glittered  on  his  hand  : 
.Wealth's  aU  the  rhef  r'c  clients  understand. 
Without  large  equipage,  and  loud  expence. 
The  prince  of  orators  would  scarce  speak  seme. 
Paulus,  who  with  msgnificence  did  plead. 
Grew  rich,  whilst  ratter*d  GalJus  brgg*d  his  bread. 
Who  to  poor  Basilus  his  cause  would  trust, 
Tho'  ne'er  so  full  of  pity,  ne'er  so  just  ? 
Mis  clients,  unregarded,  claipi  their  due  ; 
Forelcquerce  in  rags  was  never  true. 

of 
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of  their  fees  *.     Something  of  the  latter  kind  was  also 
attempted  in  France  f . 

It  is  therefore  with  a  mixture  of  pride  and  pleasure 
that  we  look  back  to  the  state  of  the  English  bar  in  the 
days  we  have  just  mentioned — there  we  shall  find  truth 
and  eloquence  go  hand  in  hand  on  many  occasions — and 
the  decision  of  the  judges  balanced  in  such  even  scales^ 
that  they  are  justly  classed  at  this  day  among  the  most 
valuable  legacies  that  time  has  bequeathed  to  us. — ^With 

*  For  an  account  of  the  rapacity  of  that  body  in  Italy  and  France^  in  the 
time  of  Lewis  XI.  see  Du-Cange  Gloss,  torn.  I.  p>  S2. 

t  In  the  reign  of  Henry  IV.  1 3th  of  May  1 602,  the  Parliament  issued  an 
edicty  requiring  that  advocates  should  set  down  their  fees  at  the  bottom  of  their 
briefs.  The  gentlemen  of  the  bar  conceived  that  such  an  act  would  tend  to 
reduce  them  in  that  respect  to  the  level  of  attornies,  and  as  their  profession 
required  talents  superior  to  pecuniary  remuneration^  the  Parliament  published 
a  second  decree^  by  which  all  those  who  should  refuse  to  comply  (with  the  terms 
of  the  first,  i^ere  to  send  in  their  resignation  to  a  secretary  appointed  to  receive 
aod  register  such  resignations;  and  if  any  one  of  these  who  had  in  this  manner 
relinquished  the  |>rofession,  should  afterwards  resume  it,  he  was  to  be  fined  in 
a  Urge  sum.  The  day  after  the  promulgation  of  this  ordinancey  all  the  gen-r 
tlemen  of  the  long  robe  assembled  in  the  hall  of  consultation,  and  repaired  in 
a  hody  to  the  house  of  the  secretary,  in  whose  presence  they  made  a  solemn 
declaration  of  their  determination  to  relinquish  the  pursuit  of  the  law.  The 
king,  who  was  then  at  Poitou,  having  learned  this  circumstance,  and  as  he  was 
a  prince  of  great  mind,  he  could  not  help  admiring  the  orible  conduct  of  the 
advocates,  he  caused  letters  patent  to  be  immediately  passed,  in  which  he  not 
only  repealed  the  decrees,  but  established  the  advocates  in  all  their  former  im-* 
munides.  It  must  be  confessed  that  the  French  advocates  did  not  abuse  these 
immunities,  and  that  many  of  them  discharged  their  duty  to  their  clients  with 
great  consciousness,  and  poured  forth  on  many  occasions  tides  of  eloquence, 
that  swe  jt  away  every  barrier  that  cunning  could  devise,  or  guilty  power  carry 
into  execution,  with  an  independence  of  mind  at  the  same  time  that  reflected 
additional  lustre  en  their  talents ;  for,  as  Lord  Erskine  once  observed,  «  that 
an  independent  bar  was  another  fold  in  the  shield  of  the  freedom  of  die  people.^* 
But  ihc  case  was  not  so  in  Spain,  for  the  bishop  of  Leon,  in  one  of  his 
discourses  declared,  that  if  the  very  names  of  those  who  were  reduced  to  beg- 
gary, through  the  ignorance,  arts,  and  avarice  of  their  lawyers  in  that  coun* 
fry  were  written  down,  tbey  would  fill  many  volumes. 
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these  lights,  the  influx  of  learning  of  every  kind — the 
magnitude- of  the  questions  that  are  daily  agitated  in  our 
courts  of  law  and  equity,  of  our  books  of  reports,  the 
opinions  of  the  judges,  for  whatever  falls  from  such 
heights  cannot  fail  of  making  a  deep  impression — tne  great 
and  nameless  advantage  *  of  having^  our  laws  written  in 
our  native  language,  and  almost  entirely  divested  of  that 
worse  than  "  gypsy  jargon,"  law  Latin,  it  is  rather  sur- 
prizing  that  Forensic  Eloquence  should  be  so  much  ne- 
glefted.  Some  undoubtedly  of  our  forensic  speeches  would 
not  lose  their  lustre  in  the  most  brilliant  of  those  that 
wielded  the  thunder  of  the  Greek  and  Roman  forum. 
This  negleft  cannot  be  ascribed  to  want  of  genius  in  our 
advocates,  nor  yet  to  the  want  of  a  field  almost  bound- 
less, to  put  its  powers  to  the  utmost  stretch  of  exertion  *. 
It  must  be  allowed  that  the  study  of  the  law  is  at  once 
painful  and  laborious — that  it  requires  a  union  of  all  those 
talents  that  would  singly  lead  to  excellence  in  almost  any 
*  other  science,  and  that  he  who  would  arrive  even  to  a 
certain  degree  of  excellence  in  his  profession,  must  often 
trim  the  midnight  lamp,  and  spend  some  of  the  sweetest 
jnoments  of  life  in  converse  with  the  dead.  The  bitter- 
ness, however,  of  those  moments  are  sweetened  by  the 
hopes  of  the  emoluments  and  honors   that  are  Ihowered 

*  It  is  DO  small  encouragement  to  eloquence  at  the  bar,  that  of  all  the  liberal 
professions  none  gives  fairer  play  to  genius  and  abilities  than  that  of  the  advocate. 
He  is  les§  exposed  than  some  others,  to  suffer  by  the  arts  of  rivalry,  by  popu- 
lar prejudices  and  secret  intrigues.  He  is  sure  of  coming  forward  according  to 
his  merit  j  for  he  stands  forth  every  day  to  view  j  he  enters  the  list  boldly  with 
his  cumpctitors,  every  appearance  which  he  maltfs  is  an  appeal  to  the  public, 
whose  decision  seldom  fails  of  being  just,  becai^se  it  is  impartial.  Interest 
and  friends  may  set  forward  a  young  man  with  peculiar  advantages  beyond 
others,  at  the  beginning,  but  they  can  do  no  more  than  open  the  field  to 
him  A  reputation  resting  on  thefe  assistances  will  soon  fall.  Spectators 
remark,  judges  decide,  the  parties  watch,  and  to  him  will  the  multitude  of 
clients  nevei  fail  to  resort,  who  gives  the  most  approved  specimens  of  his 
knowledge,  eloquence,  and  industry*     Blair. 
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©n  those  that  carry  off  the  prize  in  this  arduous,  and  al- 
ways well-contested  career.  Having  made  all  those  al- 
lowances, however,  they  do  not  appear  to  be  sufficient  to 
account  for  that  penury  of  Forensic  Eloquence  which 
is  to  be  lamented. — Some  ascribe  it  to  special  pleading, 
which  Mr.  Burke  once  called  the  Chinefe  shoe  of  the 
mind,  and  which  is  said  to  be  one  of  the  causes  of  its 
decline  in  Rome  *•  * 

The  eloquence  of  the  bar  has  its  object, — truth,  which 
the  advocate  should  ever  keep  in  view,  and  its  limits,  which 
should  bound  the  licentious  flights  of  fancy,  and  above  all 
declamation  should  never  be  resorted  to,  even  in  the 
greatest  dearth  of  argument.  The  sentiments  of  Blair 
on  this  point  will  probably  be  preferred  to  those  of  any 
other,  and  therefore  we  shall  give  them  in  this  place. 
**  It  must  be  laid  down  for  a  first  principle,  that  the  elo- 
quence suited  to  the  bar,  whether  in  speaking  or  in  writ- 
ing law  papers,  is  of  the  calm  and  temperate  kind,  and 
connected  with  close  reasoning ;  sometimes  a  little  play 
may  be  allowed  to  the  imagination,  io  order  to  enliven  a 
dry  subject,  and  give  relief  to  the  fatigue  of  attention, 
but  this  liberty  must  be  taken  with  a  sparing  hand.  For 
a  florid  style,  and  a  sparkling  manner,  never  fail  to  make 
the  speaker  be  heard  with  a  jealous  ear  by  the  judge. 
They  detract  from  his  weight,  and  always  produce  a  sus- 
picion of  his  judgment,  his  failing  in  soundness  of  strength 
and  argument.  Purity  and  neatness  of  expression,  which 
is  chiefly  to  be  studied  5  a  style  perfpicuous  and  proper, 
which  shall  not  be  needlessly  overcharged,with  the  pedantry 
of  law  terms^  and  whereby  at  the  same  time  no  affecta- 

*  Cantores  formularunit  aucupes  syllabarum.  Certs  formulae^  conceptiones- 
que  verboium  praescrlbantur,  a  quibus  i>i  quis  vel  syilaba  deesset  lite  ca- 
debat,  qua  de  causa,  Cic.  lib.  i.  de  orat.  cantores  formulai  um,  aucupes  syila- 
barum  indigitac.     Doad,  de  clamor,  infect. 
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tion  shall  appear  of  avoiding  those  when  they  are  suitable 
and  necessary.** 

The  base  purposes  to  which  eloquence  has  been  prostir 
tuted>  has  induced  an  insinuation  that  this  divine  gift  is 
the  mere  offspring  of  imagination,  and  a  happy  memory  j 
pierely  calculated  to  interest  our  passions  at  the  expence 
of  our  judgment ;  but  this  is  the  language  pf  those  cold 
phlegmatic  casuists  who  cannot  feel  the  divine  glow  of 
eloquence,  and  who  envy  those  who  are  endowed  with  that 
talent  which  never  should  be  hidden  in  a  napkin.  Those  who 
argue  against  the  use  of  eloquence  from  the  abuse  of  it, 
might  as  well  cry  out  against  the  liberty  of  the  press  fron> 
the  licentiousness  of  it.  If  we  look  into  the  planetary  sys-? 
tem,  we  shall  find  that  these  bodies,  which  are  the  most 
benign,  at  least  to  this  earth,  are  the  most  luminous,  and 
their  heat  the  most  genial.  A  finer  compliment  cannot 
be  paid  to  eloquence  than  this,  that  falsehood  would 
gladly  assume  her  dress  and  voice.  When  a  barrister 
therefore  has  a  good  cause  to  defend,  why  should  he  not 
resort  to  all  those  images  and  metaphors  that  will  enforce 
and  elucidate  the  justness  of  it  in  the  most  impressive 
and  lasting  manner  on  such  occasions.  It  is  fair  to  enlist 
the  passions  on  his  side,  and  sometimes  to  permit  them 
to  speak  in  their  own  tone ;  this  is  the  spear  of  Ithuriel 
with  which  he  ought  to  touch  false  witnesses,  and  to  ex- 
hibit them  in  all  their  native  deformity  to  the  eyes  of  the 
public.  If  eloquence  then  has  such  powers  to  varnish  over  a 
bad  cause,  what  must  be  its  force  when  employed  in  a 
good  one.—"  Since  it  is  by  the  art  of  eloquence,"  says  St. 
Austin,  "  that  people  are  enabled  to  establish  true  and 
false  opinions,  who  shall  dare  to  say  that  truth  should  be 
without  errors  in  the  persons  of  those  who  are  to  defend 
it  against  falsehood  ?  Can  it  te  believed  that  those  who 
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ITfidcavour  to  enforce  a  false  doctrine  should  be  skilled  in  the 
art  of  conciliating  to  themselves  the  epod  will  and  attentioa 
of  their  hearers  by  their  address,  and  that  those  who  support 
jthe  cause  of  truth  should  not  be  possessed  of  this  skill  i 
That  the  one  should  speak  of  what  is  false  with  brevity 
and  similitude ;  and  the  other  shall  discourse  of  what  i$ 
true,  in  so  tedious,  disgusting,  and  unnatural  a  manner^ 
as  to  give  pain  to  the  hearers,  and  make  them  think  their 
doctrines  not  credible,  and  that  those  should  combat  trutH 
with  false  arguments,  and  so  establish  their  false  opinions^ 
and  that  these  should  neither  be  capable  of  defending  what 
is  true,  nor  confuting  what  is  false ;  that  the  former  should 
have  such  power  over  the  minds  of  their  hearers  as  to  lead 
them  whither  they  please  5  that  they  may  excite  in  them 
astonishment,  sadness,  or  joy  ;  that  they  should  animate, 
move,  and  turn  them  as  they  think  proper,  and  that 
the  latter  should  remain  cold,  unafFecting,  and  without 
power  ?  Who  can  be  so  absurd  as  to  admit  such  an  extra- 
vagant thought  ?  Since  therefore  eloquence,  which  has 
puch  a  prodigious  power  in  persuading  people  either  to 
false  or  true  opinions,  lies  open  to  all  who  are  inclined  to 
make  use  of  it,  what  can  be  the  reason  that  the  good 
cannot  employ  themselves  in  acquiring  an  art  so  necessary 
for  the  defence  of  truth  ?  Especially  when  it  is  considered 
that  the  wicked  use  it  with  success  in  defending  injustice^ 
in  establishing  error,  and  in  accomplishing  their  pernicious 
designs."  M.  Rollin,  speaking  of  an  accomplished  orator, 
says,  **  son  eloquence  est  un  azyle,  mais  pour  la  vertu, 
ce'st  un  port  salutaire  ouvert  a  tous,  mais  non  aux  pi- 
rates." 

Eloquence  is  not  a  mere  effusion  of  the  mind,  it  arises 
in  a  great  measure  from  the  heart.  It  is  true,  tliat  that 
undaunted  love  of  truth,  that  ardent  zeal  for  justice,  and 
that  noble  independence  of  soul,  of  which  every  barrister 
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ought  to  be  so  jealous  to  form  themselves.  It  is  these 
sublime  sentiments  that  lend  wings  to  words — that  warm 
the  coldest  bosom,  and  that  stamp  impressions  on  memory 
that  time  can  scarcely  efFace. 

After  all,  it  is  not  easy  to  say  what  juridical  eloquence 
ought  to  be,  or  to  prescribe  the  limits  which  it  ought  not  to. 
pass. — Coke,  that  great  oracle  of  the  lav/,  has  told  us,  what 
it  should  not  be,  in  these  words  :  *<  For  he  that  hunteth  after 
affected  words,  and  following  the  ftrong  scent  of  great 
swelling  promises,  is  mapy  times  in  winding  of  them  in  to 
shew,  a  little  verbal  pride,  at  a  dead  loss  of  the  matter  it- 
self, and  fo  projecit  ampullas  et  susquepedalia  verbal  All 
coarse  raillery,  insipid  jests,  and  what  Quintilian  calls 
canina  eloquentiay  should  be  avoided  as  unworthy  of  the  so- 
lemnity of  a  court  of  justice,  and  the  learning  and  dignity 
of  a  pleader. 

An  old  philosopher  has  said,  if  you  wish  that  your 
lamp  should  emit  light,  you  must  feed  it  with  oil — it  is 
thus  with  the  human  mind,  it  must  be  fed  with  learning 
— the  soil  may  be  fertile,  but  it  will  still  stand  in  need  of 
cultivation — whoever  therefore  wishes  to  shine  at  the  bar, 
should  not  be  content  with  a  mere  acquaintance  with  the 
classics,  he  should  be  familiar  with  them.  It  is  remark- 
able that  all  those  who  have  distinguished  themselves  as 
eloquent  speakers  in  the  civil  law,  were  deeply  conversant 
with  the  Greek  and  Roman  writers. 

In  the  following  selection  of  speeches,  specimens,  it  is 
presumed,will  be  found  of  almost  every  kind  of  forensic  elo- 
quence, the  figurative,  demonstrative,  judicial,  &c. — inde- 
pendently of  the  effects  which  they  produced  in  the  causes 
in  which  they  were  delivered,  and  the  honor  which  they 
reflect  on  those  that  spoke  them,  they  will  serve  to  de- 
monstrate the  copiousness,  energy,  and  beauty  of  the  Eng- 
lish language. 
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Mr.  Justice  HARDiNGE'sChargeto  the  Jury,  in  the  case 
of  Morgan  William,  accused  of  murder. 


At  the  spring  assises  in  1806,  Morgan  William  was 
charged  with  the  wilful  murder  of  Margaret  William, 
his  servant :  the  prisoner's  son  had  been  committed  on  the 
same  charge,  but  the  grand  jury  did  not  find  the  bill 
against  him. 

In  support  of  the  prosecution  it  appeared  by  the  cxa^ 
mination  of  the  evidence,  that  one  evening  in  October 
1806,  the  prisoner,  on  returning  home  to  supper,  desired 
the  deceased  to  get  him  some  bread  and  butter ;  but  that 
not  being  satisfied  as  to  the  quantity,  some  words  arose  ^ 
and  the  deceased  having  observed  that  the  ghost  of  his 
brother  had  appeared  to  her,  and  that  she  had  been  in- 
formed by  other  persons  that  they  had  seen  the  same,  he 
got  up  and  laid  hold  of  her,  and  shook  her  violently, 
struck  her  with  his  fist  on  the  side,  threw  her  on  the 
ground,  and  dragged  her  about,  and  gave  her  some  blows 
with  his  hands  and  knees,  on  the  thighs  and  lower  parts 
of  her  belly.  While  the  deceased  was  down  she  requested 
the  witness,  who  was  a  servant  of  the  prisoner,  to  assist 
her  ;  but  Morgan  William,  the  son,  desired  him  not  to 
interfere,  for  the  deceased  had  caused  much  mischief  in 
the  family.  Soon  after  the  woman  appeared  to  be  dead, 
and  was  lifted  into  a  chair.  Whilst  she  was  in  the  chair, 
the  prisoner  appeared  to  be  diftracted  with  grief,  called 
her  dear  little  Peggy,  begged  of  her  to  speak  to  him,  and 
kissed  her  on  the  cheek.     Some  spirits  were  then  put  into 

her 
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her  mouth,  which  the  witness  could  not  tell  whether  she 
swallowed  or  not,  and  she  was  afterwards  taken  up  stairs 
on  the  shoulders  of  Morgan  William,  the  son. 

A  boy  of  fifteen  years  old  stated,  that  the  prisoner  de- 
sired him  to  say,  that  the  deceased  had  died  in  a  fit,  if  any 
one  asked  him. 

Richard  Griffith,  Esq.  the  coroner,  deposed,  that 
about  ten  days  after  the  death,  an  inquest  was  demanded, 
and  he  had  directed  the  body  to  be  taken  up :  Upon  exa- 
mination, there  appeared  many  marks  of  violence  on  the 
thighs  and  lower  parts  of  the  belly,  evidently  made  by  an 
obtufe  inftrument,  and  which  he  was  convinced  could  not 
be  the  effect  of  natural  corruption,  nor  the  marks  of  any 
previous  eruptive  difeafe;  that  being  fatisfied  as  to  the 
cause  of  her  death,  he  did  open  the  body.  He  admitted, 
however,  that  there  muft  be  fome  cause  of  sudden  death, 
which  could  only  be  discovered  by  a  dissection  of  the 
parts. 

Dr.  Turton,  on  behalf  of  the  pri.^oner,  said  he  was  a 
physician  residing  at  Swansea,  and  had  sometimes  seen 
cases  of  sudden  death.  Being  desired  to  give  his  opi- 
nion as  to  the  probability  of  discoloration  of  the  skin 
appearing  after  death,  he  informed  the  court,  that  the 
circulation  of  the  blood  is  the  last  effort  of  existence ; 
that  after  the  body  is  to  outward  appearance  dead,  circu- 
lation may  be  for  some  time  going  on,  though  in  an  im- 
perceptible degree ;  that  while  circulation  goes  on,  the 
vessels  must  be  necessarily  in  action,  and  more  or  less 
full  of  blood  ;  and  that  during  this  time,  even  after  the 
appearance  of  dissolution,  they  may  be  broken  by  any 
violence  or  rough  handling,  and,  discharging  their  con- 
tents, occasion  discolorations  of  the  skin.  He  likewise 
observed,  that  there  were  various  internal  disorders  and 
infianimations  of  the  organs,  which  might  be  exasperated 
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by  Violent  agitations  of  the  passions  or  feelings,  so  as  to 
cause  sudden  death ;  that  even  the  passions  themselves,  by 
an  excess  of  exertion,  might  produce  an  immediate  death 
by  spasm,  rupture  of  artery,  &c.  and  that  these  various 
causes  of  sudden  death  can  only  be  discovered  by  dis- 
section. 

Mr.  Justice  Hardin&e,  in  a  speech  of  energy  and 
clearness,  recapitulated  the  evidence  to  the  jury  \  and  the 
latter,  after  retiring  a  few  minutes,  brought  in  the  verdict 
guilty  of  manslaughter. 

On  the  following  evening,  the  judge  passed  sentence 
on  the  prisoner  in  the  following  inipressive  Address  : —  . 
"  MorganWilliam,  you  are  convicted  of  manslaughter 
alone,  upon  a  charge  of  murder,  that  it  was  the  express 
opinion  of  the  court  that  your  guilt  had  incurred,  if  the 
facts  in  the  evidence  were  believed.    The  jury  therefore 
must  either  have  set  up  the  .judgment  of  the  law  against 
ours,  or  must  have  misunderstood  the  law  as  delivered  by 
me,  or  have  disbelieved  the  witnesses,  or  have  been  misled 
by  the  effect  of  your  character  as  a  peaceable  and  good- 
natured  man.     As  to  their  preference  of  their  own  law  lA 
direct  opposition  to  that  of  the  court,    I  cannot,   and 
will  not  believe  it ;  in  other  words,  I  must  not  believe 
them  to  have  abused  their  power  and  violated  their  duty. 
If  I  was  misunderstood,  it  was  not  for  want  of  all  the 
efforts  in  my  power  to  impress  the  rule  and  principles 
upon  their  minds,  with  all  the  accuracy  and  precision 
which  I  could  stariip  upon  them.     As  to  the  discredit  of 
the  witnesses^  it  happens  that  not  one  of  them  was  im- 
peached by  yourself.     No  witnesses,  in  my  judicial  expe- 
rience, ever  delivered  their  testimonies  with  more  deli- 
cacy of  caution :  one  of  them,  unsolicited,  marked  in  his 
cvidtncCf  that  when  you  killed  this  woman  you  had  no 
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shoes  on.  The  difference  in,  effect  was  trivial,  but  in  hJ^ 
mind  it  occurred  as  a  feature  of  softening  the  outrage^ 
The  evidence  of  the  son  of  that  father,  a  boy  to  whom  you 
recommended  a  false  account  of  the  death  in  confidence, 
apart — and  with  him  alonCf  is  confirmed  by  the  woman 
who  laid  out  the  deceased,  and. she  represents  that  you 
told  the  same  fiction  to  her. 

**  The  evidence  of  the  coroner  and  furgeon,  Mr.  Grif- 
fith, to  the  cause  of  the  death  as  occasioned  by  the 
violence,  must  have  convinced  the  jury,  when  they  found 
you  guilty  of  manslaughter.     They  must  therefore  have 
thought  with  me,  the  evidence  of  Dr.  Turton  wasted 
and  thrown  away.     He  enlightened  us  with  certaia  other 
causes  of  death,  (reconcilable  to  other  similar  appear- 
ances,) but  which  had  no  ground  for  them  in  the  fa£l. 
His  "^evidence  therefore  might  have  been  spared.     As  to 
your  character,  if  it  were  true>  (and  I  will  assume  its  truth,) 
it  would  prove  that  you  have  deceived  your  neighbours, 
and  that  you  deserve  a  character  the  reverse  of  that  which 
has  been  given  you.     Had  a  thousand  witnesses  called 
you  "  peaceable  and  good-natured,"  this  one  transaction 
of  pride  and  revenge  would  outweigh    them    all.     The 
jury  may  have  thought  that  you  did  not  mean  to  kill,  and 
therefore  could  not   **  be  guilty  of  murder  :"    in  other 
words,  may  have  thought  you  intended  cruelty  and  mis- 
chief in  the  extreme  to .  this  defenceless  woman — but 
short  of  death.     If  the  facts  here  supposed  were  true,  the 
opinion  therefore  that  it  was  no  murder  would  have  been 
false,  and  it  was  reprobated  by  one  with  all  the  energy 
which,  armed  by  the  law,  Icould  give  to  the  opinion  I  de- 
livered. But  could  they  believe  the  fact,  that  you  did  not 
mean  to  kill  ?  You  that  saidjhe  very  moment  before  you 
made  your  first  attack,  "  It  was  in  your  hands  to  kill  her  ?'* 

Perhapsj^ 
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Perhaps,  they  believe  you  were  not  master  of  your  own 
reason  ;  but  were  heated  by  passion  from  the  moment  of 
your  anger  up  to  the  very  instant  of  this  poor  creature's 
death.     Could  they  believe  it  ?  Could  they  believe  you 
heated,  when,  after  such  a  feather  of  provocation,  you  fell 
upon  a  defenceless  person ;  she  did  not  raise  her  hand 
against  you,  yoii  beat  her  with  your  fist  upon  her  bosom  and 
thighs,  kicked  her,  and  when  she  was  down  pressed  your 
knees  upon  several  parts  of  her  body,  inflicting  blows  and 
contusions  upon  her  waist  ?  .Could  they  believe  you  were 
heated,  when,  upon  her  affecting  appeal  to  her  fellow-ser- 
vant, you  commanded  him  to  desist  from  any  help  to 
her  ?  Could  they  believe  that  you  had  no  deliberate  ha- 
tred in  your  mind,  when  there  is  a  fine  mark  of  your  gc- 
niteilce  and  remorse  ?  Your  distraction  was  the  horror  of 
momentary  panic,  and  it  came  too  late  ?  But  it  was  fol* 
lowed  up  in  a  short  period  by  the  command  of  a  most 
wicked  falsehood  in  cold  blood,  impressed  upon  one  of 
your  servants,  a  falsehood  asserted  the  very  next  morn- 
ing  by   yourself.     Hundreds   have    been    executed   for 
murders  less  aggravated  than  yours,  less  depraved,  and 
less  cruel.     It  is  the  second  instance  in  the  county  of 
Glamorgan  since  my  official  intercourse  with  it,  (and  I 
shall  after  this  acquittal  fear  that  it  will  not  be  the  last,)  of 
a  mafter'-s  tyranny  to  a  servant  ending  in  death  and  mur- 
der. Whatever  motive  of  judgment  or  of  confcience  in- 
duced the  jury  to  deliver  this  verdict,  it  will  be  long  felt 
as  a   deep  stain  upon  the  county,  that  such    guilt  as 
your's  could  escape  j  though  I  impute  no  blame  to  tlic 
mercy  which  I  cannot  understand. 

**  You  have  taught  your  ^on  to  resemble  you — he  did 
venture  to  entreat  that  you  would  arrest  your  murdering 
hand — but  when  ?  after  the  victim  had  expired  !  he  had 
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previously  fomented  your  bitterness  against  this  wretched 
creature,  by  telling  that  idle  story  of  the  ghost,  which 
you  resented  by  killing  her.    When  he  addressed  him- 
self to  her,  supposing  her  to  be  alive,,  it  was  in  terms 
of  unfeeling  cruelty ;  you  have  done,  said  he,  mischief 
enough,  go  to  bed.     God  of  mercy !  are  servants  to  be 
thus  treated  !  Is  it  in  this  generous  island  that  we  can  hear 
of  such  tyrannies?    Had  the  jury  convicted  you  of  the 
murder,  not  all  your  opulence,  or  the  interest  it  could 
make,  would  have  given  to  the  short  interval  between  your 
sentence  and   your  death   one  additional   hour*      Who 
would  imagine  that  I  am  talking  all  this  time  of  man- 
slaughter, which  is,  in  its  legal  acceptance,  heated  passion, 
or  a  wanton  act  with  no  peril  of  life ;  but  ending,  by  ac- 
cident unforeseen,  in  death  ? 

"  The  jury  would  themselves  ignorantly  tell  us,  that  if 
It  be  not  murder  it  is  very  near  it,  and  is  the  most  aggra- 
vated of  manslaughter,  which  of  course  would  call  upon  us 
to  inflict  an  exemplary  punishment  upon  such  an  offender. 
In  truth,  it  is  a  murder — it  is  nothing  else — not  one  fea- 
ture of  the  mitigated  crime'  appears.  It  is  at  the  best  a 
depraved  and  cruel  outrage,  endangering  life  and  ending 
in  the  death  for  which  it  was  calculated ;  but  at  the  worst 
it  is  also  deliberation  in  cold  blood,  and  with  a  depraved  pur- 
pose to  kill ;  in  both  of  these  views  it  is  equally  a  murder, 
yet  how  to  punifli  it  under  its  name  of  manslaughter  is  a  dif- 
ficulty we  arc  crippled,  and  yet  it  is  no  dishonor  to 
the  law  that  we  are — for  it  never  could  suppose  that  a 
case  like  this  could  have  the  name  of  manslaughter 
stamped  upon  it,  by  a  verdict.  We  cannot  imprison 
for  the  offence  to  which  your  guilt  has  been  softened  by 
the  verdict,    for  more  than  one  year.     The  additional 
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pilnishmeht  for  burning  in  the  hand  for  mahslatighter^ 
(properly  understood)  was  absurd  and.  cruel,  or  both^ 
But  in  a  case  like  this,  one  half  laments  th^t  it  has  been 
suspended.  Branded,  however,  you  are  still  to  be ;  eoii* 
science  will  inflict  that  penalty ;  the  abhorrence  of  your 
character  in  every  feeling  heart,  will  pollute  your  path 
and  your  bed.  The  day  will  come,  when  this  murder  (as  t 
call  it  still,  and  by  its  true  name,)  will  sit  heavily  upon 
your  soul,  unless  the  guilt  is  deeply  repetlted  before  that 
hour  shall  come*  The  only  punishment  which  is  now  td 
be  added  by  the  court,  instead  of  burning  in  the  hand,  is 
fine.  As  your  fortune  is  ample,  and  as  we  are  desirous 
to  mark  our  sense  of  your  guilt,  we  should  make  that 
fine  exemplary,  as  well  as  penal.  But  here  again  we  are 
crippled,  for  the  law  contemplating  what  is  manslaughter^ 
(not  a  case  like  yours,)  has  told'  us  that  it  must  be  a  mo-« 
derate  fine.*' 

Notwithstanding  the  following  impressive  Addrefs  wal 

delivered  by  a  Judge  of  the  United  States  of  America, 

yet  it  is  presumed  that  the  sentiments  which  it  breathes 

are  so    congenial  to    every   Englishman's  heart,   as  td 

entitle   it  to  a  place  in  this  selection. 

Sentence  passed  by  Judge  Wilds,  on  JdHK  StAtER^ 
for  the  inhuman  murder  of  his  slave,  in  January  18061; 

*<  John  Slater,  you  have  been/convicted,  by  a  Jury 
of  your  country,  of  the  wilful  murder  of  your  own  slave ; 
and  I  am  sorry  to  •say,  the  short,  impressive,  uncontra-^ 
dieted  testimony,  on  which  that  conviction  was  founded, 
leaves  but  too  little  room  to  doubt  its  propriety. 

«<  The  annals  of  human  depravity  might  be  safely  chal- 
lenged, for  a  parallel  to  this  unfeeling,  bloody,  and  dia* 
bolical  transaction* 
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^*  Tou  cajised  your  unofFendii^,  unresisting  slaTe^  to  be 
bound  hand  and  foot^  by  a  refinement  in  cmeky,  com- 
pelled his  companion,  perhaps,  the  friend  of  his  heart, 
to  chop  off  his  head  with  an  axe ;  and  to  cast  his  body, 
yet  convulsing  with  the  agonies  of  death,  into  the  water ! 
And  this  deed  you  dared  to  perpetrate  in  the  harbour  of 
Charlestown,  within  a  few  yards  of  the  shore,  uablushingly 
in  the  face  of  open  day.  Had  your  murderous  arm  been 
raised  against  your  equal,  whom  the  laws  of  self-defence, 
and  the  more  eflBcacious  laws  of  the  land,  unite  to  pro* 
tect,  your  crime  would  not  hare  been  without  precedent, 
and  would  have  seemed  less  horrid.  Your  personal  risque 
would  at  least  have  proved,  that  though  a  murderer,  yott 
were  no  coward.  But,  you  too  well  knew,  that  this  un- 
fortunate man,  whom  chance  had  subjected  to  your  ca- 
price, had  not,  like  yourself,  chartered  to  him  by  the 
laws  of  the  land,  the  sacred  rights  of  nature  ;  and  that  a 
stern,  but  necessary  policy,  had  disarmed  him  of  the 
rights  of  self-defence :  Too  well  you  knew,  that  to  you 
alone  he  could  look  for  protection,  and  that  your  arm 
alone  could  shield  him  from  oppression,  or  avenge  his 
wrongs ;  yet  that  arm  you  cruelly  stretched  out  for  his 
destruction. 

*«  The  counsel  who  generously  volunteered  his  services 
in  your  behalf,  shocked  at  the  enormity  of  your  offence, 
endeavoured  to  find  a  refuge,  as  well  for  his  own  feelings, 
as  for  those  of  all  who  heard  your  trial,  in  a  derange- 
ment of  your  intellect.  Several  witnesses  were  examined 
to  establish  this  fact,  but  the  result  of  their  testimony,  it 
is  apprehended,  was  as  little  satisfactory  to  his  mind,  as 
to  those  of  the  Jury,  to  whom  it  was  addressed;  I  ;sin- 
cerely  wish  this  defence  had  proved  successful ;  not  &om 
any  desire  to  save  you  from  the  punishment  which  awaits 
you,  and  ^bich  you  so  richly  merit ;  but  from,  the  desire 

of 


fORBKStC  BL0QPEKCB#  1^ 

of  saving  my  country  from  the  foul  reproachi  of  having 
in  its  bosom  so  great  a  monster. 
"From  the  peculiar  situation  of  this  country,  our  fathers 
felt  themselves  justified,  in  subjecting  to  a  very  slight  pu- 
nishment, the  man  who  murders  a  slave :  Whether  the 
present  state  of  society  requires  a  continuation  of  this 
policy.  So  opposite  to  the  apparent  rights  of  humanity^ 
it  remains  for  a  subsequent  legislature  to  decide.  Their 
attention  would,  long  ere  this,  have  been  directed  to  this 
subject)  but,  for  the  honor  of  human  nature,  such  hard- 
ened sinners  as  yourself,  are  rarely  found,  to  disturb  the 
repose  of  society  (  the  grand  Jury  of  this  district,  deeply 
impressed  with  your  daring  outrage  against  the  laws 
both  of  God  and  man,  made  a  vtry  strong  expression  of 
their  feelings  on  this  subject  to  the  legislature ;  and  from 
the  wisdom  and  justice  of  that  body,  the  friends  of  hu- 
manity may  confidently  hope  soon  to  see  this,  blackest 
in  the  catalogue  of  human  crimes,  pursued  with  appro- 
priate punishment. 

**  In  proceeding  to  pass  the  sentence,  which  the  law  pro- 
vided for  your  defence,  I  confess,  I  never  felt  more  for- 
cibly the  want  of  power,  to  make  respected  the  laws  of 
my  country,  whose  minister  I  am.  You  have  already 
violated  the  majesty  of  those  laws — ^you  have  profanely 
pleaded,  the  law  under  which  you  stand  convicted--^as  a 
justification  of  yoi^r  crime-^you  have  held  that  law  in 
one  hand,  and  brandished  your  bloody  axe  in  the  other, 
impiously  contending,  that  the  one  gave  a  licence  to  the 
unconstrained  use  of  the  other, 

•*  But  though  you  will  go  off  unhurt  in  person  by  the 
present  sentence,  expect  not  to  escape  with  imp^I]iity ; 
your  bloody  deed  has  set  a  mark  upon  you,  which  I  fear 
the  good  actions  of  your  life  will  not  efface.  Tou  will 
be  held  in  abhorrence  by  an  impartial  world,  and  shunned 
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as  a  monster  by  every  hdnest  rtian— your  unoffending 
posterity  will  be  visited  for  your  iniquity,  by  the  stigma 
of  deriving  their  origin  from  an  unfeeling  murderer— 
your  days,  which  will  be  but  few,  will  be  spent  in 
wretchedness; — ^and,  if  your  conscience  is  not  steeled 
against  every  virtuous  emotion ;  if  you  be  not  entirely 
abandoned  to  hardness  of  heart,  the  mangled  mutilated 
corpse  of  your  murdered  slave  will  ever  be  present  in 
your  imagination  :  obtruding  itself  into  all  your  amuse- 
ments, and  haunting  you  in  the  hours  of  silence  and 
repose. 

*«But  should  you  not  regard  the  reproaches  of  an  oiFend- 
ed  world ;  should  you  bear  with  callous  insensibility,  the 
gnawings  of  a  guilty  conscience;  yet  remember !  I  charge 
you  remember  !  that  an  awful  period  is  fast  approaching, 
and  with  you  is  close  at  hand,  when  you  must  appear  be- 
fore a  tribunal,  whose  want  of  power  can  afford  you  no 
prospect  of  impunity  ;  when  you  must  raise  your  bloody 
hands  at  the  bar  of  an  impartial,  omnipotent  Judge  !  Re- 
member !  I  pray  you  remember !  whilst  you  have  time, 
that  God  is  just,  and  that  his  vetigeance  will  not  sleep 
for  ever  P^ 


Mr.  Justice  Hardinge's  address,  previous  to  passing  sen- 
tence upon  Mary  Morgan,  convicted  of  the  murder 
of  her  bastard  child. 

<<  Mary  Morgan — ^Upon  evidence,  which  leaves  not 
«  shade  of  doubt  in  the  mind,  you  are  convicted  of  mur- 
dering your  child,  a  new-bom  infant,  of  your  own  sex, 
'  the  offspring  of  your  secret  and  vicious  love ;  murdering 
It  with  a  knife,  selected  as  the  implement  of  a  purpose 
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deliberately  formed,  before  its  destined  victim  came  into 
the  world. 

**  Your  hatred  of  this  innocent  little  sufferer  could  not 
have  been  your  motive.^  It  never  offended  you,  and  was 
therefore  no  object  of  resentment.  It  is  true,  that  if  the 
child  had  lived,  it  would  have  proved  your  crime  in  its 
birth ;  and  your  shame  would  have  been  the  consequence 
of  that  proof.  But  was  this  a  reason  to  kill  and  murder 
it  ?  If  its  first  cries  to  you,  its  natural  parent,  for  suste- 
nance and  care,  made  it  by  force  your  living  accuser, 
could  this  be  a  reason  to  hush  these  cries,  and  stifle  that 
breath,  (of  the  unconscious  witness  against  you)  with 
a  knife  that  nearly  severed  the  head  from  the  neck  ?  Had 
it  lived,  you  might  have  lost  your  place  ;  you  might  have 
lost  other  places ;  you  might  have  sunk  into  poverty  as 
well  as  into  shame ;  but  was  this  a  reason  to  kill  an  in- 
fant ?  Was  it  a  reason  to  acquire  a  false  character,  with 
a  guilty  conscience  upon  your  pillow,  and  cries  of  the 
murdered  infant  at  your  ear  ?  When  did  this  fear  of 
shame  and  poverty  begin  ?  Was  it  an  obstacle  in  the  way 
of  your  criminal  intercourse  with  your  lover  ?  No ;  when 
you  had  criminal  passions  to  indulge,  and  criminal  plea^ 
sures  to  enjoy,  you  had  no  fear  of  the  risk.  When  these 
passions  were  satisfied,  and  these  pleasures  were  accusers 
in  their  bitter  fruit,  then  you  became  such  a  coward,  that 
you  have  sacrificed  your  infant's  life,  the  peace  and  inte- 
rest of  your  soul,  here  and  hereafter,  to  that  new-born 
fear.  Alas!  how  dreadful  are  the  landing  places  of 
guilt,  when  it  ascends  in  its  progress  I  You  began  with 
incontinencies  criminal  in  itself,  but  full  of  complicated 
peril  in  its  tendency,  to  worse  crimes.  Your  nisxt  guilt 
was  a  mark  to  the  world,  in  the  concealment  of  yout 
pregnancy,  yrhich  (besides  the  vicious  act  pf  imposture) 
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was  dangerous  to  the  child  you  had  conceived.  Tour 
last  crime  was  the  murder  of  that  child,  inflicted  by  your- 
self. 

«  You  have  murdered  that  human  creature,  who  of  all 
others  upon  earth  had  the  most  affecting  right,  as  well 
as  claim,  to  your  mercy  and  your  love  ;  the  offipring  of 
your  Qwn  guilt,  and  guilt  entailed  upon  it  in.some  degree 
by  the  shame  of  its  descent.  At  your  wild  and  youthful 
age,  undisciplined,  I  fear,  as  well  as  unenlightened, 
?nd  with  such  early  habits,  and  depraved  sel&indulgence, 
it  is  not  possible,  that  a  religion,  like  that  of  the  New 
Testament,  which  breathes  in  every  page  of  it  love  to 
infants,  could  have  been  impressed  upon  your  mind. 

<<  But  the  God  of  nature  has  written  a  book,  which  he 
that  will  may  read.''  You  have  read  that  book,  and  the 
letters  of  it  were  stamped  upon  your  feelings  at  your 
birth.  It  was  a  law  written  upon  the  living  and  glorious 
tablets  of  the  heart,  which  told  you,  how  unjust  it  was 
to  punish  the  offspring  of  your  guilt ;  for  the  life  you 
had  forced  upon  it  by  that  guilt  alone,  you  should  have 
exerted  every  moment  of  your  life,  in  atoning  by  a  re- 
doubled attention  to  a  daughter  so  bom,  for  the  calaipity 
pf  such  a  birth.  Instead  of  bracing  yourself  to  thi$ 
atonement,  you  were  deaf  to  her  infant  cries,  and  yoi| 
averted  the  repetition  of  them  with  a  murdering  hand. 

^<In  this  choice  of  diificulties--^in  this  conflict  of  chancesj^ 
what  is  k  you  have  done  ?  You  have  encountered  the 
peril  of  detection  and  punishment,  by  a  death  of  shame^ 
as  the  murderer  of,  your  child.  You  have  taken  the 
chance  of  dyiiig  impenitent,  or  with  a  conscience  ill-pre- 
pared for  so  awful  a  change,  as  from  this  life  into  the 
judgments  of  eternity.  You  have  taken  the  chance*-— had 
you  escaped  from  human  detectiour- had  you  impose4 
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upon  the  world  ever  so  welli  of  lingering  torments  upon 
the  rack  of  a  life  self-accused|  and  self*accursed. 

"Thus  it  IS — ^that  one  guilt  produces  another,  especially 
in  your  sex,  when  gendered  into  its  criminal  intercourse 
with  ours.  The  natural  delicacy  and  modesty  of  the  fe- 
male character  intangle  all  its  progressive  guilt,  and  a 
succession  of  accumulated  crimes  regenerated  by  the  fear 
(if  not  by  the  sense)  of  shame.  At  last  the  energies  of 
the  mind  are  half  buried  in  the  confusion  of  shifted  ex^ 
pedients  to  escape  from  the  importunate  eye  of  the  world ; 
but  there  is  another  eye,  <<  about  the  path,  and  about 
the  bed,"  from  which  no  darkness  can  seclude,  and  from 
which  **  no  secrets  arc  hid."  I'hat  eye  never  is  closed, 
and  brings  to  lights  guilt  like  your's,  in  a  manner  for 
which  the  sagacity  of  human  conjecture  despairs  to 
account. 

"  Guilt  is  always  a  coward  ;  guilt  like  your's,  prompts 
the  offender  to  accuse  himself  and  prove  the  crime^  by 
evidence  of  the  fact,  in  a  moment  of  despair,  fear,  or 
surprize.  Madness  like  this  comes  too  late :  it  is  the 
effect,  and  the  doom  of  guilt }  it  is  no  shelter  for  it. 
You  have  no  plea  of  sudden  impulse  to  this  act  (not 
that  any  such  plea  could  avail  youi  if  in  fact  it  existed)  2 
your's  was  a  deliberate  murder :  the  implement  of  the 
death's  wound  obtained,  and  set  apart  for  its  destined  ob<* 
ject  and  victim ;  had  you  escaped,  many  other  girls 
(thoughtless  and  light  as  you  have  been)  would  have 
been  encouraged  by  that  escape  to  commit  your  crimcj^ 
with  hopes  of  your  impunity ;  the  merciful  turn  of  your 
example  will  save  them.  Desperate  acts  like  the^e  da 
often  escape  from  punishment  j  merciful  juriesj^  mercifu} 
rules  of  law,  and  merciful  judges,  give  numerous  occa- 
sions to  that  impunity  i  if  it  be  a  defect,  I  hope  it  will 
never  bq  repeated :  but  the  same  juries,  the  same  law, 

c  4  and 


24  fORENSlC  ELOQUENCE. 

and  the  same  judges,  are  firm  to  their  trust  in  a.  case 
like  your^s.  The  life  you  have  destroyed,  lost  its  natu-» 
ral  parent,  when  you  were  its  executioner,  for  guilt  o£ 
your  own.  It  found  a  parent  in  heaven,  there  is  not 
a  more  sacred  object  of  that  parent's  love,  (whose  chil- 
dren we  all  of  us  are,)  than  a  new-bom  child,  created 
in  his  image.  Its  blood  is  like  that  of  Abel  j  its  cries 
from  the  earth,  and  its  complaint  is  rested  in  heaven  • 
What  your  inducement  was  to  sacrifice  this  pledge  of 
your  love,  and  your  crimes,  we  have  no  means  to  ascer-f 
tain  :  your  conscience  knows  it  well  ^  but  we  are  able  to 
know  that  it  was  selfish  and  cruel. 

"  I  have  talked  to  you  hitherto  as  a  judge,  preparing 
and  bound  by  his  painful  office  tp  inflict  the  penalty  of 
death  upon  his  convicted  prisoner  before  him ;  but  look 
Vp  to  me !  I  can  give  you  comfort,  and  can  tell  you, 
without  impairing  the  weight  of  your  doom  in  this  world| 
that  you  can  turn  away  your  eyes  to  the  Judge  of  us  all, 
whose  mercy  has  no  limits;^  and  whom  no  sinner  can 
implcfre  in  vain,  if  the  tones  of  penitence  and  remorse 
are  deep  and  sincere.  You  must  have  expected  yout 
fate  5  and  I  hope  in  God,  that  you  have  prepared  yourself, 
by  a  new  made  heart,  for  a  better  world,  having  made  all 
thp  human  atonement  in  your  power  upon  earth.  Tp  cut 
pfF  a  young  creature  like  you,  in  the  niorning  pf  life's  day, 
(for  it  is  little  more  than  a  day  to  the  oldest  of  us  all,)  is 
an  affliction  thrown  upon  me,  which  I  have  po  power  to 
describe,  or  to  bear,  so  well  perhaps  as  I  should.  You 
must  not  think  we  are  cruel ;  it  is  to  save  other  infants 
like  your^s,  and  many  other  girls  like  you,  from  the  pit  to 
which  you  have  fallen ;  your  sentence  and  your  death 
are  mercy  to  them,  if  you  have  repented  of  your  impious 
^rime,  it  is  mercy  to  yourself.  Had  you  escaped,  your 
mind  and  conscience  would^  or  might  have  been  so  de*- 
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praved,  that  mercy,  winged  as  it  is,  could  not  reach  it  in 
time.  ^  You  have  seen  the  tears  and  prayers  of  all  around 
you  prove  abhorrence  of  your  crime ;  we  have  not  lost 
our  compassion  for  your  fate,  nor  our  zealous  hope,  that 
you  will  find  mercy  at  the  judgment-seat  of  a  redeeming 
intercessor,  who  died  for  you ;  that  is,  who  died,  that 
penitent  sinners,  through  him,  should  be  rescued  from 
the  <loom  they  had  incurred,  and  should  expiate  their 
pollutions  in  the  atonement  of  his  blood, 

f*  I  am  now  to  pass  upon  you  the  awful  sentence  of 
your  legal,  your  just,  and  your  inevitable  doom  in  this 
world,  (then  he  delivered  the  sentence  in  a  very  impres- 
sive manner,)  and  proceeded  thus : 

«<You  have  heard  the  sentence,  and  the  imperious  will  of 
the  law.  It  afiFects  your  body  alone  i  your  soul  it  cannot 
reach — it  is  in  the  hands  of  your  God,  May  that  foun* 
tain  of  infinite  love  shew  mercy  to  it,  when  it  shall  ap- 
pear before  him,  upon  the  day  of  its  final  judgment* 
May  it  there  be  acquitted  and  blest !" 

Charge  of  a    Judge  to  a  Jury,   on   a  woman  who  wag 
accused  of  murdering  her  child* 

•«  Gentlemen,  if  one  man  had  any  hoW  slain  aiJbther^ 
|f  an  adversary  had  killed  his  opposer,  or  a  woman  oc- 
casioned the  death  of  her  enemy ;  even  these  criminals 
would  have  been  capitally  punished  by  the  Cornelian  law  ; 
but  if  this  guiltless  infant,  who  could  make  no  enemy,  had 
))een  murdered  by  its  own  nurse,  what  punishment  then 
had  not  the  mother  demanded  ?  With  what  cries  and 
exclamations  would  she  have  stuniied  your  ears !  What 
shall  we  say  then,  when  a  woman,  guilty  of  homicidet 
^  mother  of  the  murder  of  her  innocent  child,  hath  com* 
prised  all  these  misdeeds  in  one  single  crinie ;  a  crimct 
III  its  own  natt^rci  dete$tabk ;  in  s  woman^  prodigious ; 

in 
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in  a  mother,  incredible ;  and  perpetrated  against  one, 
whose  age  called  for  compassion,  whose  near  relation 
claimed  affection,  and  whose  innocence  deserved  the 
highest  favour." 

Speech  of  John  Philpot  Curran,  Esq. 

In  defence  of  the  Rev,  Charles  Masset,  against  tlie 
Marquis  of  Headfort,  for  criminal  conversation  with 
the  plaintiiF's  wife. 

"Never  so  clearly  as  in  the  present  instance,  have  I  ob- 
served that  safeguard  of  Justice,  which  providence  hath 
placed  in  the  nature  of  man.  Such  is  the  imperious  do* 
minion  with  which  tfjuth  and  reason  wave  their  sceptre 
over  the  human  intellect,  that  no  solicitation,  however 
artful,  no  talent,  however  commanding,  can  reduce  it 
from  its  allegiance.  In  proportion  to  the  humility  of  our 
submission  to  its  rule,  we  do  rise  into  some  faint  emula- 
tion of  that  inefFable  and  presiding  divinity,  whose  cha- 
racteristic attribute  it  is, — to  be  covered  and  bound  by 
the  Inexorable  laws  of  its  own  nature,  so  as  to  be  alUnvise 
and  all-just  from  necessity,  rather  than  election.  You 
have  seen  it  in  the  learned  advocate  who  has  preceded 
me,  Aost  peculiarly  and  strikingly  illustrated — ^you  have 
seen  his  great  talents,  perhaps  the  first  in  any  country, 
languishing  under  a  cause,  too  weak  to  sarry  him,  and 
too  heavy  to  be  carried  by  him.  He  was  forced  to  dismiss 
his  natural  candor  and  sincerity,  and,  having  no  merits 
in  his  case,  to  substitute  the  dignity  of  his  own  manner, 
the  resources  of  his  own  ingenuity,  over  the  overwhelm- 
ing difficulties  with  which  he  was  surrounded.  Wretch- 
ed client !  unhappy  advocate  !  what  a  combination  do  you 
form  !  but  such  is  the  condition  of  guilt — its  commission 
mean  and  tremulous — its  defence  artificial  and  insincere 
t'— its  prosecution  candid  and  simple-— its  condemnation 
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idignified  and  austere.     Such  has  been  the  defendant** 
guilt — such  is  his  defence — such  shall  be  my  address— -and 
such  I  trust  your  verdict.     The  learned  counsel  has  told 
yoU|  that  this  unfortunate  woman  is  uot  to  be  estimated 
at  forty  thousand  pounds— fatal  and  unquestionable,  is  the 
truth  of  this  assertion  —  Alas  I  gentlemen^  she  is  no  long*- 
^r  worth  any  thing— faded — fallen — degraded^— and  dis- 
graced, — die  is  worth  less  than  nothing  !     But  it  is  for 
the  honor,   the  hope,  the  expectation,    the  tendernesst 
and  the  comforts,  that  have  been  blasted  by  the  defendant 
and  have  fled  for  ever,  that  you  are  to  remunerate  the 
plaintiflF,  by  the  punishment  of  the  defendant.     It  lis  not 
her  present  value  which  you  are  to  weigh, — ^but  it  is  her 
value  at  that  time,  when  she  sat  basking  in  her  husband's 
love,  with  the  blessings  of  heaven  on  her  head,  and  its 
purity  in  her  heart,  when  she  sat  amongst  her  family, 
and  administered  the  morality  of    the  parental  board  — 
estimate  that  past  value — compare  it  with  its  present  de- 
plorable diminution — and  it  may  lead  you  to  form  some 
judgment  of  the  severity  of  the  injury,  and  the  extent  of 
the  compen'sation. 

**The  learned  counsel  has  told  you,  you  ought  to  be 
cautious,  because  your  verdict  cannot  be  set  aside  for  ex« 
cess.  The  assertion  is  just,  but  has  he  treated  you  fairly 
by  its  application  ?  His  cause  would  not  allow  him  to 
be  fair,— for,  why  is  the  rule  adopted  in  this  single  ac- 
tion ?  Because  this  being  peculiarly  an  injury  to  the 
most  susceptible  of  all  human  feelings — it  leaves  the  in- 
jury of  the  husband  to  be  ascertained  by  the  sensibility  of 
the  jury,  and  does  not  presume  to  measure  the  justice  of 
their  determination,  by  the  cold  and  chilly  exercise  of 
his  own  discretion.  In  any  other  action,  it  is  easy  to 
calculate.  Your  tradesman's  arm  is  cut  off,  you  Can 
n^casure  the  loss  which  he  has  sustained — but  the  wound 
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of  feeling,  and  thfe  agony  of  the  heart,  cannot  be  judged 
by  any  standard  with  which  l  am  acquainted.  And  you 
are  unfairly  dealt  with,  when  you  are  called  on  to  appre- 
ciate the  present  suffering  of  the  husband,  by  the  present 
guilt,  the  delinquency,  and  degradation  of  his  wife.  As 
well  might  you,  if  called  on  to  give  compensation  to  a  man 
for  the  murder  of  his  dearest  friend — pay  the  measure 
of  his  injury,  by  weighing  the  ashes  of  the  dead.  But 
it  is  not,  gentlemen  of  the  jury,  by  weighing  the  ashes 
of  the  dead,  that  you  would  estimate  the  loss  of  the 
survivor. 

**  The  learned  counsel  has  referred  you  to  other  cases, 
and  other  countries,  for  instances  of  moderate  verdicts. 
I  can  refer  you  to  some  authentic  instances  of  just  ones. 
In  the  next  county,  15,000/.  against  a  subaltern 'officer. 
In  Travers  and  McCarthy,  5000  /.  against  a  servant  j 
In  Tighe  against  Jones,  10,000  /.  against  a  man  not 
worth  a  shilling.  What  then  ought  to  be  the  rule,  where 
rank,  and  power,  and  wealth,  and  station,  have  com* 
bined  to  render  the  example  of  his  crime  more  dangerous 
— to  make  his  guilt  more  odious — to  make  the  injury  to 
the  plaintiff  more  grievous,  because  more  conspicuous  ? 
I  affect  no  levelling  familiarity,  when  I  speak  of  persons 
in  the  higher  ranks  of  society-r-distinotion  of  orders  are 
necessary — ^and  I  always  feel  disposed  to  treat  them  with 
respect,  but  when  it  is  my  duty  to  speak  of  the  errors 
by  which  they  are  degraded,  I  am  not  so  fastidious  as  to 
shrink  from  that  conduct,  when  the  truth  is  essential 
to  their  dissection.  In  this  action,  the  condition,  the 
conduct,  and  circumstances  of  the  party,  are  justly  and 
peculiarly  the  objects  of  your  consideration.  Who  arc 
the  parties  ?  The  plaintiff  young,  amiable,  of  family  an4 
education  ;  of  this  generous  disinterestedness  of  his  heart 
ypu  can  form  an  opinion,  even  from  the  evidence  of  the 

defend  ant| 


FORENSIC  EI&OqUEMCE.  tf 

d^cndant,    that  he  declined  an  alliance  which  would 
have  added  to  his  fortune  and  consideration,  and  which 
he  rejected  for  an  unportioned  union   with  his  present 
wife.    She,  too,  at  that  time  young,  beautifiil,  and  ac- 
complished, and  feeling  her  aflfection  for  her  husband 
increase,  in  proportion  as  she  remembered  the  ardor  of 
his  love,  and  the  sincerity  of  his  sacrifice.     Look  now 
to  the  defendant!    I  blush  to  name  him!    I  blush  to 
name  a  rank,  which  he  has  tarnished ! — ^and  a  patent 
that  he  has  worse  than  cancelled.     High  in  the  army, 
high  in  the  state — ^the  hereditary  counsellor  of  the  king — 
of  wealth  incalculable — and  to  this  last,  I  advert  with 
an  indignant  and  contemptuous  satisfaction,  because,  as 
the  only  instrument  of  his  guilt  and  shame,  it  will  be 
the  means  of  his  punishment,  and  the  source  of  com- 
pensation for  his  guilt. 

<*  But  let  me  call  your  attention  distinctly  to  the  ques- 
tion you  have  to  consider.     The  first  is  the  fact  of  the 
guilt.      Is  this   noble  lord  guilty  ?     His  counsel  knew 
too  well,  they  would  have  mortified  his  vanity,  had  they 
given  the  smallest  reason  to  doubt  the  splendour  of  his 
atchievement.     Against  any  such  humiliating  suspicion, 
be  had  taken  the  most  studious  precaution,  by  the  publi- 
city of  the  exploit.     And  here,  in  this  court,  and  before 
you,  and  in  the  face  of  the  country,  he  has  the  unpa- 
ralleled eflRrontery  of  disdaining  to  resort,  even  to  a  confu" 
tiott  of  evidence — ^his  guilt  is  established  \  your  next  ques- 
tion is,  the  damages  you  should  give.     You  have  been 
told,  that  the  amount  of  the  damages  should  depend  on 
circumstances.     You  will  consider  these  circumstances, 
whether  of    aggravation,    or   mitigation.     His   learned 
counsel  contended,  that  the  plaintiff  has  been  the  author 
of  his  owxi^  suffering,  and  ought  to  receive  no  compen- 
Mtion  for  the  ill  consequences  of  his  oWn  conduct.     In 
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what  part  of  the  evidence  do  you  find  any  foundation 
for  that  aspersion  ?  He  indulged  her,  it  seems,  in  dress 
-^generous  a«d  attached,  he  probably  indulged  her  in 
that  poinf  beyond  his  means ;  and  the  defendant  now 
impudently  calls  on  you,  to  find  an  excuse  for  the  aduL* 
terer,  in  the  fondness  and  liberality  <tf  the  husband  ;  but 
you  have  been  told,  that  the  husband  connived.  Odious 
and  impudent  aggravation  of  injury — to  add  calumny  ta 
insult,  and  outrage  to  -dishonor.  From  whom^  but  a 
man  hackneyed  in  the  paths  of  shame  and  vice— -from 
whom,  from  a  man  having  no  compunctions  in  his  own 
breast  to  restrain  him,  would  you  expect  such  brutal  dis<^ 
regard,  for  the  feelings  of  others— -from  whom,  but  the 
cold-blooded  veteran  seducer — from  what,  but  from  the 
exhausted  mind — ^the  habitual  community  with  shame 
— ^from  what,  but  from  the  habitual  contempt  of  virtue 
and  of  man,  could  you  have  expected  the  arrogance— 
the  barbarity — ^and  folly  of  so  foul — ^because  so  false  ail 
imputation  ?  He  should  have  reflected — ^and  have  blush^ 
ed — before  he  suffered  so  vile  z  topic  of  defence  to  hav^ 
passed  his  lips.  But,  ere  you  condemn,  let  him  have 
the  benefit  of  tlie  excuse,  if  the  excuse  be  true.  Tou 
must  have  observed  here,  his  counsel  fluttered,  and  vi* 
brated— between  what  they  called  connivance,  and  inju-^ 
dicious  confidence ;  and  now  aiFecting  to  distinguisb^ 
they  have  confounded  them  both  together.— If  the  plain* 
tiflF  has  connived,  I  freely  say  to  ypu,  do  not  reward  tht 
wretchf  who  has  prostituted  his  wife,  and  suuendered 
his  own  honor — do  not  compensate  the  partner  of  his 
own  shame,  and  the  willing  instrument  of  his  own 
infamy.  But  as  there  is  no  sum  so  low,  to  which  such 
indiflFerence,  if  true,  ought  not  to  reduce  your  verdict, 
so  neither  is  any  so  high — ^to  which  such  a  charge  might 
not  inflame  it,  if  such  a  charge  be  false*    Where  is  the 

single 


FOUEKSIC  ELOQUENCE.  %l 

mg\c  fact  in  this  cause  on 'which  the  remotest  suspicion 
of  connivance  can  be  hung  ?— Odiously  has  the  defend- 
ant endeavoured  to  make  the  softest,  and  most  amiable 
feelings  of  the  he^rt,  the  pretext  of  his  slanderous  im« 
putations.     An  ancient  and  respectable  prelate,  the  hu8« 
band  of  his  wife's  sister,  chained  down  to  the  bed  of 
sickness^  perhaps  to  the  bed  of  death.     In  that  distress- 
ing situation,  my  client   suffered  that  wife   to  be   the 
bearer  of  consolation  to  the  bosom  of  her  sister — ^he  had 
not  the  heart  to  refuse  her — and  the  softness  of  his  nature 
is  now  charged  in  him  as  a  crime.     He  is  now  insolently 
told,  that  he  connived  at  his  dishonor,  and  that  he  ought 
to  have  foreseen,  that  the  mansion  of  sickness  and  of 
sorrow,  would  have  been  made  the  scene  of  assignation 
and  of  guilt.     On  this  charge  of  connivance,  I  will  not 
further  weary  you,  or  exhaust  myself,— I  will  add  no- 
thing more,  than  that  it  is  as  false  h|S  it  is  impudent-^ 
that  in  the  evidence  it  has  not  a  color  of  support,  and 
that  by  your  verdict   you  should  mark  it  with  reproba- 
tion.    The  other  subject,  namely,  that  he  was  indiscreet 
in  his  confidence,  does,  I  think,  call  for  some  discussion; 
for  T  trust,  ycKi  see,  that  I  affect  not  any  address  to  your 
passions,  by  which  you  may  be  led  away  from  the  s ab- 
ject.— I  presume  merely  to  separate  the  parts  of  this  af- 
fecting case,  and  to  lay  them  item  by  item  before  you, 
with  the  coldness  of  detail,  and  not  with  any  coloring 
or  display  of  £ction  or  fancy.     Honorable  to  herself  was 
his  unsuspecting  confidence,  but  fatal  must  we  admit  it  to 
have  been,  when  we  look  to  the  abuse  committed  upon 
it ;  but  where  was  the  guilt  of  this  indiscretion  ?   He  did 
admit  this  noble  lord,  to  pass  his  threshold,  as  his  guest. 
Now  the  charge  which  this  noble  lord  builds  on  this  in- 
discretion is,  <<thou  fool,  thou  hast  confidence  in  my  ho- 
nor !    and  that  was  a  guilty  indiscretion— thou  simpleton, 
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diou  tlioughtest  that  an  admitted  and  a  cherished  guest 
would  have  respected  the  ^aws  of  honor  and  hospitality^ 
and  thy  indiscretion  was  guilt. — Thou,  thoughtest  that 
he  would  have  shrunk  from  the  meanness  and  barbarity 
of  requiting  kindness  with  treachery,  and  thy  indiscretion 
was  guilt.'' 

^  Gentlemen,  what  horrid  alteration  in  the  treatment  of 
irives  would  such  reasoning  recommend  ?  Are  they  to  be 
immured  by  worse  than  eastern  barbarity  ?  Are  their 
principles  to  be  depraved — their  passions  sublimated, 
every  finer  motive  of  action  extinguished  by  the  inevi- 
table consequences  of  thus  treating  them  like  slaves  ? 
Was  a  liberal  and  generous  confidence  in  them  to  be 
the  passport  of  the  adulterer,  and  the  justification  of  his 
crimes  ? 

<<  Honorably,  but  fatally  for  his  own  repose,  he  was 
neither  jealous,  su^icious,  nor  cruel. — ^He  treated  the 
defendant  with  the  confidence  of  a  friend, — and  his  wife 
with  the  tenderness  of  a  husband.  He  did  lean  to  the 
noble  marquiSi  the  physical  possibility  of  committing 
against  him  the  grqatest  crime  which  can  be  perpetrated 
against  a  man  of  an  amiable  heart  and  refined  educa* 
tion.*'  In  the  middle  of  the  day,  at  the  moment  of  divine 
wprship,  when  the  venerable  husband  was  on  his  knees, 
directing  the  prayers  and  thanksgiving  of  his  congregation 
to  their  God — ^that  moment  did  the  remorseless  adul- 
terer choose  to  carry  off  the  deluded  victim  from  her 
husband — ^from  her  child — ^from  her  character — from  her 
happiness, — ^as  if  not  intent  to  leave  his  crime  confined 
to  its  miserable  exaggerations,  unless  he  gave  it  a  cast 
and  color  of  factitious  sacrilege,  and  impiety.  Oh,  how 
happy  had  it  been,  when  he  arrived  at  the  bank  of  the 
river  with  the  ill-fated  fugitive,  ere  yet  he  had  committed 
her  to  that  boat,  of  which,  like  the  fabled  bark  of  Styx, 
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the  exile  was  eternal  j  how  happy,  at  that  moment,  so 
teeming  with  misery  and  with  shame,  if  you,  my  lord, 
had  met  him,  and  could  have  accosted  him  in  the  charac- 
ter of  that  good  genius,  which  had  abandoned  him. 
How  impressively  you  might  have  pleaded,  in  the  cause 
of  the  father,  of  the  child,  of  the  mother,  and  even  of  the 
worthless  defendant  himself.  You  would  have  said,  *<  is 
this  the  requital  that  you  are  about  to  make,  for  the  re- 
spect and  kindness,  and  confidence  in  your  honor  ?  Can 
you  deliberately  expose  this  young  man,  in  the  bloom  of 
life,  with  all  his  hopes  before  him  ?  Can  you  expose 
him,  a  wretched  oiit-cast  from  society,  to  the  scorn  of  a 
merciless  world  ?  Can  you  set  him-  adrift,  upon  the 
tempestuous  ocean  of  his  own  passions,  at  this  early 
season,  when  they  are  most  headstrong  j  and  can 
you  cut  him  out  from  the  moorings  of  these  domestic 
obligations,  by  whose  cable  he  might  ride  at  safety  from 
their  turbulence?  Think  of,  if  you  can  conceive  it,  what 
a  painful  influence  arises  from  the  sense  of  shame,  from 
the  sacred  religion  of  the  heart,  in  quelling  the  passions, 
in  reclaiming  the  wanderings,  in  correcting  the  disorders 
of  the  human  heart :  do  not  cru^ly  take  from  him  the 
protection  of  these  attachments.  But  if  you 'have  no 
pity  for  the  father,  have  mercy  at  least  upon  his  innocent 
and  helpless  child,  do  not  condemn  him  to  an  education 
scandalous  and  neglected — do  not  strike  him  into  that 
most  dreadful  of  all  human  conditions,  the  orphan  age  that 
springs  not  from  the  grave,  that  falls  not  from  the  hand 
of  providence,  or  the  stroke  of  death ;  but  comes  before  its 
time,  anticipated  and  inflicted  by  the  remorseless  cruelty 
of  parental  guilt.  For  the  poor  victim  herself — ^not  yet 
immolated, — while  yet  balancing  upon  the  pivot  of  her 
destiny,  your  heart  could  not  be  cold,  nor  your  tongue 
be  wordless.  You  would  have  said  to  him,  pause,  my 
VOL.  III.  D  lord, 
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lord,  while  there   is  yet  a  moment  for  reflection ;  what 
arc  your  motives,  what  are  your  views,  what  your  pros- 
pects from  what  you  are  about  to  do  ?     You  are  a  mar- 
ried man,  the  husband  of  the  most  amiable  and  respect- 
able of  women  5  you  cannot  look  to  the  chance  of  mar- 
rying this  wretched  fugitive  :  between  you  and  such  an 
event,  there  are  two  sepulchres  to  pass.     What  are  your 
inducements  ?     Is  it  love,  think  you  ?     No,  do  not  give 
that  name  to  any  attraction  you  can  find  in  the  faded  re- 
fuse of  a  violated  bed.     Love  is  a  noble  and  generous 
passion,  it  can  be  founded  only  on  a  pure  and  ardent 
friendship,  on  an  exalted  respect,  on  an  implicit  confi- 
dence in   its  object.     Search  your  heart,  examine  your 
judgment,  do  you  find  the  semblance  of  any  one  of  these 
sentiments  to  bind  you  to  her  ?     What  could  degrade  a 
mind,  to  which  nature  or  education  had  given  part,  or  * 
stature,  or  character,  into  a  friendship  for  her  ?     Could 
you  repose  upon  her  faith  ?     Look  in  her  face,  my  lord, 
she  is  at  this  moment  giving  you  the  violation  of  the 
most  sacred  of  human  obligations,  as  the  pledge  of  her 
fidelity — she  is  giving  you  the  most  irrefragable  proof 
that  as  she  is  deserting  her  husband  for  you,  so  she  would 
without  a  scruple  abandon  you  for  another.     Do  you  an- 
ticipate any  pleasure  you  might  feel,  in  the  possible  event 
of  your  becoming  the  parents  of  a  common  child  ?  She  is 
at  this  moment  proving  to  you,  that  she  is  as  dead   to 
the  sense  of  parental  as  of  conjugal  obligation  ;  and  that 
she  would  abandon  your  offspring  to-morrow,  with  the 
same  facility  with  which  she  now  deserts  her  own.  Look 
then  at  her  conduct,  as  it  is,  as  the  world  must  behold  it, 
blackened  by  every  aggravation   that  cah  make  it  either 
odious,  or  contemptible  j  and  unrelieved  by  a  single  cir- 
cumstance of  mitigation,  that  could  palliate  its  guilt,    or 
retrieve  it  from  abhorrence. 

•«  Mean, 
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**Mean,  however,  and  degraded  as  this  woman  must  be, 
she  will  still,  (if  you  take  her  with  you)  have  strong  and 
heavy  claims  upon  you. — ^The  force  of  such  claims  does 
certainly  depend  upon  circumstances ;  before,  therefore, 
you  expose  her  fate  to  the  dreadful  risque  of  your   ca- 
price and  ingratitude,  in  mercy  to  her,  weigh  well  the 
confidence  she  has  placed  in  your  future  justice  and  ho- 
nour, much  more  than  you  thin,k,  by  what  topics  can 
her  cause  be  pleaded  to  a  sated  appetite,  to  an  heart  that 
repels  her,   to  a  just  judgment  in  which  she  never  could 
have  been  valued  or  respected.     Here  is  not  the  case  of 
an  unmarried  woman  5  with  whom  a  pure  and  generous 
friendship   may  insensibly  have  repaid  with  a  more  se- 
rious attachment,  until  at  last  her  heart  became  too  deeply 
pledged  to  be  reassumed :  if  so  circumstanced,  without 
any  husband  to  betray,  or  child  to   desert,  or  motive  to 
restrain,  except  what  related  solely  to  herself,  her  anxi- 
ety for  your  happiness  made  her  overlook   every  other 
consideration,  and  commit  her  history  to  your  honour ; 
in  such  a  case,  (the  strongest  and  the  highest  that  man's 
imagination  can  suppose,)  in  which  you  at  least  could 
see  nothing  but  the  most  noble  and  disinterested  sacrifice; 
in  which  you  could  find  nothing  but  what  claimed  from 
you  the  most  kind  exalted  sentiment  of  tenderness,  and 
devotion,  and  respect ;  and  in  which  the  most  fastidious 
rigour  would  find  so  much  more  subject  for  sympathy  than 
blame. — ^Lct  me  ask  you,  could  you,  even  in  that  case, 
answer  for  your  own  justice  and  gratitude !     I  do  not 
allude  to  the  long  and  pitiful  catalogue  of  paltry  adven- 
tures in  which  it  seems  your  time  has  been  employed, 
— ^The  coarse  and  vulgar  successions  of  casual  connec- 
tions, joyless,  loveless,  and  unendcared:  but  do  you  not 
find  upon  your  memory  some  trace  of  an   engagement 
of  the  character  I  have  sketched?     Has  not  your  sense 
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of  what  you  would  own  In  such  a  case^  and  to  such  a 
woman,  been  at  least  once  put  to  the  test  of  experiment  i 
Has  it  not  at  least  once   happened, .  that  such  a  woman, 
with  all  the  resolution  of  strong  faith,  flung  her  youth> 
her  hope,   her  beauty,  her  talent,  upon  your  bosom ; 
weighed  you  against  the  world,  which  she  found  but  a 
feather  in  the  scale,  and  took  you  as  an  equivalent  ?  How 
did  you  then  acquit  yourself  ?     Did  you  prove  yourself 
worthy  of  the  sacred  trust  reposed  in  you  ?     Did  youjr 
heart  so  associate  with  hers,  as  to  leave  her  no  room  to 
regret  the  splendid  and  disinterested  sacrifice  she  had 
made  ?     Did  her  soul  find  a  pillar  in  the  tenderness  of 
yours,  and  a  support  in  its  firmness  ?     Did  you  preserve 
her  high  in  her  own   consciousness,  framed  in  your  ad- 
miration and  friendship,  and  happy  in  your  affection  ? 
You  might  have  so  acted,  and  the  man  that  was  worthy  of 
her,  would  have  perished  ratherthau  not  so  act,  as  to  make 
her  delighted,  with  having   confided  so  sacred  a   trust 
to  his    honour — did  you  so   act?     Did  she  feel  that, 
however    precious  to   your  heart,  she  was  still    more 
exalted   and    honored  in  your  reverence  and  respect? 
Or  did  she  find  you  coarse  and  paltry,  fluttering  and  un-« 
purposed,  unfeeling  and  ungrateful  ?     Tou  found  her  a 
fair  and  blushing  flower,  its  beauty  and  its  fragrance 
bathed  in  the  dew  of  heaven.     Did  you  so  tenderly  trans- 
plant it,  as  to  preserve  that  beauty  and  fragrance  unim- 
paired ?     Or  did  you  so  rudely  cut  it,  as  to  interrupt  its 
nutriment,    waste  its  sweetness,  to  blast  its  beauty,  to 
bow  down  its  faded  and  sickly  head  ?     And  did  you  at 
last  fling  it  like  **  a  loathsome  weed  away  ?'*     If  then  to 
such  a  woman,  so  cloathed  with  every  title  that  could 
ennoble  and  exalt,  and  endear  her  to  the  heart  of  man^ 
you  could  be  cruelly  and  capriciously  deficient,  how  can 
a  wretched  fugitive  like  tins,  in  every  point  her  contrast, 

hope 
7 


FORENSIC  ELOQTTEKCE.  37  ^ 

hope  to  find  you  so  just  ?  Send  her  then  away.  Send  her 
back  to  her  home,  to  herchild,  to  her  husband,  to  herself. 
Alas,  there  was  none  to  hold  such  language  to  this  noble 
defendant ;  he  did  not  hold  it  to  himself.  But  he  paraded 
his  despicable  prize  in  his  own  carriage«  with  his  own  re« 
jdnue,  his  own  servants — ^this  veteran  Paris,  hawked  his 
enamoured  Helen,  from  this  western  quarter  of  the  island 
to  a  sea-port  in  the  eastern,  crowned  with  the  acclama«> 
dons  of  a  senseless  and  grinning  rabble,  glorying  and  de- 
lighted, no  doubt,  in  the  leering  and  scoffing  admira- 
tion of  grooms  and  ostlers,  and  waiters,  as  he  passed. 

•«  In  this  odious  contempt  of  every  personal  feeling,  of 
public  opinion,  of  common  humanity,  did  he  parade  this 
woman  to  the  sea-port,  whence  he  transported  this  pre- 
cious cargo  to  a  country  where  her  example  may  be  lesi 
mischievous  than  in  her  own ;  where  I  agree  with  my 
learned  colleague  in  heartily  wishing  he  may  remain  with 
her  for  ever.  We  are  too  poor,  too  simple,  too  unad- 
vanced  a  country,  for  the  example  of  such  atchievments. 
When  the  relaxation  of  morals  is  the  natural  growth  and 
consequence  of  the  great  progress  of  arts  and  wealth,  it 
is  accompanied  by  a  refinement  that  makes  it  less  gross  and 
shocking :  but  for  such  palliations  we  are  at  least  a  cen- 
tury too  young.  I  advise  you,  therefore,  most  earnestly 
to  rebuke  this  budding  mischief,  by  letting  the  wholesome 
vigor  and  chastisement  of  a  liberal  verdict  speak  what 
you  think  of  its  enormity.  In  every  point  of  view  in 
which  I  can  look  at  the  subject,  I  see  you  are  called  upon 
to  give  a  verdict  of  bold,  and  just,  and  indignant,  and 
exemplary  compensation «  The  injury  of  the  plaintiff 
demands  it  from  your  justice.  The  delinquency  of  the 
defendant  provokes  it  by  its  enormity.  The  rank  on 
which  he  has  relied  for  impunity,  calls  upon  you  to  tell 
him,  that  crime  does  not  ascend  to  the  rank  of  the  pcr- 
petrator^  but  the   perpetrator  sinks  from  his  rank,  and 
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descends  to  the  level  of  his  delinquency.    The  style  and 
mode  of  his  defence  is  a  gross  aggravation  of  his  con- 
duct ;  and  a  gross  insult  upon  you.     Look  upon  the  dif- 
ferent subjects  of  his  defence  as  you  ought^  and  let  him 
profit  by  them  as  he  deserves ;  Vainly  presumptuous  upon 
his  rank,  he  wiflies  to  warn  you  by  the  despicable  consi- 
deration.    He  next  resorts  to  a  cruel  aspersion  upon  the 
character  of  the  unhappy  plaincifF,  whom  he  had  already 
wounded  beyond  the  possibility  of  reparation;    he  has 
ventured  to  charge  him  with  connivance :  as  to  that,  I 
will  only  say,  gentlemen  of  the  jury,  do  not  give  this 
vain  boaster  a  pretext  for  saying,  that  if  the  husband  con- 
nived in  the  offence,  the  jury  also  connived  with  re- 
paration'.     But   he   has   pressed  another  curious   topic 
upon  you :  after  the  plaintiff  had  come  to  suspect  his 
designs,  and  the  likelihood  of  their  being  fatally  success- 
ful, he  did  not  then  act  precisely  as  he  ought.     Gracious 
God,  what  an  argument  for  him  to  dare  to  advance !    It 
is  saying  this  to  him :  I  have  abused  your  confidence, 
your  hospitality ;  I  laid  a  base  plan  for  the  seduction  of 
the  wife  of  your  bosom ;  I  succeeded  at  last,  so  as  to 
throw  in  upon  you  that  most  dreadful  of  all  suspicions  to 
a  man  fondly  attached,  proud  of  his  wife's  honour,  and 
tremblingly  alive  to  his  own;  that  you  were  possibly  a  dupe 
to  the  confidence  in  the  wife  as  much  as  in  the  guest,  in 
this  so  pitiable  distress,  which  I  myself  had  studiously 
and  deliberately  contrived  for  you,  between  hope  and 
fear,  and  doubt  and  love,  and  jealousy  and  shame ;  one 
moment  shrinking  from  the  cruelty  of  your  suspicion  ; 
the  next,  fired  with  indignation  at  the  facility  and  cre- 
dulity of  your  acquittal :  in- this  labyrinth  of  doubt,  in  this 
phrenzy  of  suffering,  you  were  in  it  collected  and  com- 
posed ;  you  did  not  act  as  you  might  have  done,  if  I  had 
not  worked  you  to  madness,  and  upon  that  very  madness 
which  I  have  inflicted   upon  you,  upon  the  very  com- 
pletion 
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pletion  of  my  guilt,  and  of  your  misery,  I  will  build  my 
defence.     You  will  not  act  critically  right,  and  therefore 
are  unworthy  of  compensation !  Gentlemen,  can  you  be 
dead  to  the  remorseless  atrocity  of  such  a  defence !  And 
shall  not  your  honest  verdict  mark  it  as  it    deserves  ? 
But  let  me  go  a  little   farther ;   let  me  ask  you,  for  I 
confess  I  have  no  distinct  idea  of  what  should    be  the 
conduct  of  an  husband  so  placed,   and  who  is  to  act 
critically  right  ?  Shall  he  lock  her  up,  or  turn  her  out  ? 
Or  enlarge  or  abridge  her  liberty  of  acting  as  she  pleases? 
Oh,  dreadful  Areopagus  of  the  tea-table !    How  formi- 
dable   thy  inquests,  how   tremendous    thy  conderhna«- 
tions  !  In  the  first  case  he  is  brutal  and  barbarous,  as  an 
odious  eastern  despot.     In  the  next ;  what !  turn  an  in- 
nocent woman  out  of  his  home,    without  evidence  or 
proof,  but  merely  because  he  is  vile  and  mean  enough  to 
suspect  the  wife  of  his  bosom,  and  the  mother  of  his  child ! 
Between  those  extremes,  what  intermediate  degree  is  he 
to  adopt  ?  I  put  this  question  to  you,  do  you  at  this  mo* 
ment,  uninfluenced  by  any  passion  as  you  now  are,  but 
cool  and  collected,  and  uninterested  as  you  must  be,  do 
you  see  clearly  this  proper  and  exact  line  which  the  plain- 
tiff should  have  pursued  ?  I  much  question  if  you  do. 
But  if  you  did  or  could,  must  you  not  say,  that  he  was 
the  last  man  from  whom  you  should  expect  the  coolness 
to  discover,  or  the  steadiness  to  pursue  it  ?  And  yet  this 
is  the  outrageous  and  insolent  defence  that  is  put  for- 
ward to  you.     My  miserable  client,  when  his  train  was 
on  fire,  and  every  fiend  of  hell  was  let  loose  upon  his 
heart,  he  should  then,  it  seems,  have  placed  himself  be- 
fore his*  mirror,  he  (hould  have 'taught  the  stream  of 
agony  to  flow  decorously  down  his  forehead,  he  should 
have  composed  his  features  to.harmony,  he  should  have 
walked  with  grace,  and  groaned  in  melody.     But  look 
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farther  to  thU  noble  defendant,  and  fiis  honorable  defence; 
the   wretched  woman    is  to  be  successively  the  victim 
of  seduction   and  of  slander.    She    it   seems  received 
marked  attention — ^here  I  confess,  I  felt  myself  not  a 
little  at  a  loss.    The  witnesses  could  not  describe  what 
those  marked  attentions  were,  or  are.     They  consisted, 
not  if  you  believe  die  witnesses  that  swore  to  them,  in 
personal  approach,  or  contact  whatsoever — nor  in  any 
unwarrantable  topics  of  discourse.     Of  what  materials 
then  were  they  composed  ?  Why,  it  seems,  a  gentleman 
had  the  insolence  at  table    to  propose  to  her  a  glass 
of  wine,  and  (he,  most  abandoned  lady !  instead  of  flying 
like  an  angry  parrot  at  his  head,  and  besmirching  and 
bescratching  him  for  his  insolence,  tamely  and  basely 
replies,  "  part.  Sir,  if  you  please  !"  But,  gentlemen,  why 
do  I  advert  to  this  folly,  this  nonsense  ?  Not  surely  to  vin- 
dicate from  censure  the  most  innocent,  and  the  most 
delightful  intercourse  of  social    kindness,    of  harmless 
and   cheerful   courtesy, — "  where    virtue  is,  those   arc 
most  virtuous."    But  I  am  soliciting  your  attention,  and 
your  feeling,  to  the  mean  and  odious  aggravation — ^to  the 
unblushing    and  remorseless  barbarity  of  restoring  the 
wretched   woman  he  had  now  undone.     No  good   he 
has  done,   hp  has  disclosed  to  you  the  point  in  which 
he  can  feel ;  for,    how  imperious  must  that  avarice  be 
which   could  resort  to   so  vile  an  expedient  of  fruga- 
lity ?  Yes,  I  will  say,  that  with  the  common  feelings  of 
a  man,  he  would  have  rather  suflPered  this  thirty  thousand 
a  year  as  a  compensation  to  the  plaintiff,  than  saved  a 
shilling  of  it  by  so  vile  fin  expedient  of  economy.     He 
would  rather  have  starved  with  her  in  a  gaol,  he  would 
ratlier  have  sunk  with  her  into  the  ocean,  than  to  have 
60  vilified  her — than  to  have  so  degraded  himself.     But, 
\^  geems,  (jcntleno^n^  and  indeed  you  have  here  been  told, 
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that  long  as  the  course  of  his  gallantry  has  been,  and  he 
has  grown  grey  in  the  service,  it  is  the  first  instance  he 
has  been  called  upon  for  damages.   To  how  many  might 
it  have  been  fortunate,  if  he  had  not  that  impunity  to 
boast  ?  Your  verdict  will,  I  trust,  put  an  end  to  that  en- 
couragement in  guilt,  that  is  built  upon  impunity.  4  The 
devil,  it  seems,  has  saved  the  noble  marquis  harmless  in 
the  past  5  but  your  verdict  will  tell  him  the  term  of  that 
indemnity  is  expired ;  that  his  old  friend  and  banker  has 
no  more  tffcGts  in  his  hands ;  and  that  if  he  draws  an]f 
more  upon  him  he  must  pay  his  own  bills  himself.     Toa 
will  do  much  good  by  doing  so,  you  may  not  enlighten 
his  conscience,  nor  touch  his  heart,  but  his  frugality  will 
understand  the  hint.     It  will  adopt  the  precedence  of 
sige,  and  deter  him  from  pursuits,  in  which,  though  he 
may  be  insensible  of  shame,  he  will  not  be  regardless  of 
expence.     Yqu  will  do  more,  you  will  not  only  puniflx 
him  in  his  tender  part,  but  you  will  weaken  him  in  his 
strong  one — ^his  money.     We  have  heard  much  more  of 
this  noble  lord's  wealth,  and  much  of  his  exploits,  but 
not  much  of  his  accomplishments  or  his  wit.    I  know  not 
that  .his  verses  have  even  soared  to  the  poet's  corner.     I 
We  heard  it  said,  that  an  ass  laden  with  |pld  could  find 
his  way  through  the  gates  of  the  stongest  city.    But,  gen- 
tlemen, lighten  the  load  upon  his  back,    and  you  will 
compleatly  curtail  the  mischievous  faculty  of  a  grave  ani- 
mal, when  the  momentum  lies  not  in  his  agility,  but  his 
weight,  not  in  the  quantity  of  motion,  but  the  quantity  of 
his  matter.     There  is  another  ground  on  which  you  arc 
called  upon  to  give  most  liberal  damages,  and  that  has 
keen  laid  by  the  unfeeling  vanity  of  the  defendant.    This 
business  has  been  marked  by  the  moft  elaborate  publicity, 
|t  is  very  clear  that  he  has  been  allured  by  the  glory  of 
the  chace^  and  i^ot  the  value  of  the  game*    The  poor 
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object  of  his  pursuit  could  be  of  no  value  to  him,  or  he 
would  not  have  so  wantonly  and  cruelly,  and  unneces- 
sarily, advised  her.  He  might  easily  have  kept  this  un- 
happy intercourse,  an  unsuspected  secret.  Even  if  he 
had  wished  for  her  elopement,  he  might  easily  have  so 
contrived  it,  that  the  place  of  her  retreat  would  be  pro- 
fessedly •undiscoverable  V  yet  though,  even  the  cxpcnce, 
a  point  so  tender  to  his  delicate  sensibility,  of  concealing, 
could  not  be  one  fortieth  of  the  cost  of  publishing  her, 
his  vanity  decided  him  in  favor  of  glory  and  publicity. 
By  that  election  he  has  in  fact  put  forward  the  Irish 
nation  and  its  character,  as  often,  and  so  varidusly  ca- 
lumniated, upon  its  trial  before  the  tribunal  of  the  em- 
pire ;  and  your  verdict  will  this  day  decide,  whether  an 
Irish  jury  can  feel  with  justice  and  spirit  upon  the  sub- 
ject that  involves  conjugal  affection  and  comfort,  do- 
mestic honour  and  repose — the  certainty  of  peace — the 
weight  of  public  opinion — the  gilded  and  presumptuous 
criminality  of  over-running  rank  and  station.  I  doubt 
not,  but  he  is  at  this  moment,  reclined  on  a  silken  sopha, 
anticipating  that  submissive  and  modest  verdict,  by  which 
you  will  bear  gently  on  his  errors ;  and  expeciting  from 
your  patriotisjp,  no  doubt,  that  you  will  think  again,  and 
again,  before  you  condemn  any  great  portion  of  the  im- 
mense revenue  of  a  great  absentee  to  be  detained  in  the 
nation  that  produced  it,  instead  of  being  transmitted, 
as  it  ought  to  be,  to  be  expended  in  the  fplendor  of 
another  country.  He  is  now  probably  waiting  for  the 
arrival  of  the  report  of  this  day,  which  I  understand 
a  famous  note-taker  has  been  sent  hither  to  collect, 
(Lockhart,  the  gentleman  you  disturbed).  Gentlemen, 
let  me  assure  you>  it  is  more,  much  more,  the  trial  of 
you,  than  of  the  noble  marquis,  of  which  this  comforted 
recorder  is  at  this  moment  collecting  the  materials.     His 
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noble  employer  U  now  expecting  a  report  to  the  following 
effect.     "  Such  a  day  came  on  to  be  tried  at  Ennis,  be- 
fore a  special  jury,  the  cause  of  Charles  Massey  against 
the  most  noble  the  marquis  of  Hcadfort."     It  appeared 
that  the  plaintiff's  wife  was  young,  beautiful,  and  captivat- 
ing.   The  plaintiff  himself  a  person  fond  of  this  beautiful 
creature  to  distraction,  and  both  doating  on  their  child  ; 
but  the  noble  marquis  approached  her,  the  pleasure  of 
glory  nodded  in  his  breast.     Not  the  goddess  Minerva^ 
but  the  goddess  Venus  had  lighted  up  his  casque,  "  the 
fire  that  never  tires — such  as  many  a  lady  gay  had  been 
dazzled  with  before."    At  the  first  advance  she  trembled, 
at  the  second  she  struck  to  the  redoubted  son  of  Mars, 
and  pupil  of  Venus.     The  jury  saw  it  was  not  her  fault 
(it  was  an  Irish  jury) ;  they  felt  compassion  for  the  ten- 
derness of  the  mother's  heart,  and  for  the  warmth  of  the 
lover's  passion.     The  jury  saw  on  the  one  side,  a  young 
entertaining  gallant  5  on  the  other,  a  beauteous  creature, 
of  charms    irresistible.     They   recollected   that   Jupiter 
had  been  always    successful    in   his  amours,   although 
Vulcan  had  not  always  escaped  some  aukward  accidents. 
The  jury  were  composed  of  the  fathers,  brothers,  hus- 
bands— ^but    they    had  not    the    vulgar  jealousy,     that 
views  better  things  of  that  sort  with  rigour,  and  wishing 
to  assimilate   their    country  in  many  respects  to  Eng- 
land, now  that  they  are  united  to  it,  they,  like  English 
gentlemen,  returned  to  their  box,  <^  with  a  verdict  of  six- 
pence damages^  and  six-pence  costs,"     Let  this  be  sent 
to  England  ;  I  promise  you  your  odious  secret  will  not  be 
better  kept  than  that  of  the  wretched  Mrs.  MafTey.  There 
is  not  a  bawdy-house  chronicle  in  London,  in  which  the 
epitaph  which  you  have  written  even  on  yourselves  will 
not  be  published,  and  our  enemies  will  delight,  as  the 
spectacle  of  our  precarious  depravity,  in  seeing  that  we 

can 
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can  be  rotten  before  we  are  ripe.  I  do  not  suppose  it ;  I 
do  not,  cannot,  will  not  believe  it ;  I  will  not  harrow 
op  myself  with  the  anticipated  apprehension. 

*<  There  is  another  consideration,  gentlemen,  which  I 
think  most  imperiously  demands  a  more  vindictive  award 
of  exemplary  damages,  and  that  is  the  breach  of  hospi- 
tality. To  us  peculiarly  does  it  belong  to  avengie  the  vio- 
lation of  its  altar.  The  hospitality  of  other  countries  is 
a  matter  of  necessity  or  convention ;  in  savage  nations  of 
the  first,  in  polished  of  the  latter,  but  the  hospitality  of  an 
Irishman  is  not  the  running  account  of  posted  and  led- 
gered  courtesies,  as  in  other  countries ;  it  springs,  like  all 
bis  qualities^  his  faults,  his  virtues—directly  and  from 
his  heart.  The  heart  of  an  Irishman  is  in  his  nature 
bold,  and  he  confides ;  it  is  tender,  and  he  loves ;  it  is 
generous,  ai^d  he  gives  v  it  is  social,  and  he  is  hospitable. 
This  sacrilegious  intruder  has  prophaned  the  religion  of 
that  sacred  altar,  so  elevated  in  our  worship,  so  precious 
to  our  devotion ;  and  it  is  our  privilege  to  avenge  the 
crime.  Tou  must  either  pull  down  the  altar  and  abolish 
flie  worship,  or  you  must  preserve  this  sanctuary  unde- 
based.  There  is  no  alternative  between  the  universal 
exclusion  of  all  mankind  from  your  threshold,  and  the 
most  rigorous  punishment  of  him  who  is  admitted  and 
betrays.  This  defendant  has  been  so  trusted,  has  so  be- 
trayed; and  you  ought  to  make  him  a  more  signal  example. 

*<  Gentlemen,  I  am  the  more  disposed  to  feel  the  strong- 
est indignation  and  abhorrence  at  this  odious  condud:  of 
die  defendant,  when  I  consider  the  deplorable  condition 
%o  which  he  has  reduced  the  plaintiff,  aiid  perhaps  the  still 
more  deplorable  one  that  he  has  in  prospect  before  him. 
What  a  progress  has  he  to  travel  through  before  he  can 
attain  the  p^ace  and  tranquillity  which  he  has  lost  ?  How 
like  the  wounds  of  the  body  arc  those  of  the  mind !  How 
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fuming  the  fever !  How  painful  the  suppuration,  how 
slowj  how  hesitating,  how  relapsing  the  process  to  con«* 
valescence  ?  Through  what  a  variety  of  sufferings,  what 
new  scenes  and  changes,  must  my  unhappy  client  pass^ 
ere  he  can  re-attain,  should  he  ever  re-attain,  the  health 
of  soul  of  which  he  has  been  despoiled  by  the  cold  and 
deliberate  machinations  of  this  pra£lise;d  and  gilded  se- 
ducer ?  If,  instead  of  drawing  upon  his  incalculable  wealtk 
for  a  scanty  retribution,  you  were  to  stop  the  progress  of 
his  despicable  atchievements,  by  reducing  him  to  actual 
poverty,  you  could  not,  even  so,  punifli  him  beyond  the 
scope  of  his  offence,  nor  reprise  the  plaintiff  beyond  the 
measure  of  his  suffering.  Let  me  remind  you,  that  in 
this  action,  the  law  not  only  empowers  you,  but  that  its 
policy  commands  you  to  consider  the  public  example,  as 
well  as  the  individual  injury,  when  you  adjust  the 
amount  of  your  verdict :  I  confess  I  am  most  anxious 
tfiat  you  should  acquit  yourselves  worthily  upon  this  oc- 
casion ;  I  am  addressing  you  as  fathers,  husbands,  bro- 
thers ;  I  am  anxious  that  a  feeling  of  these  high  relations 
should  entex  into,  and  give  dignity  to  your  verdict.  But 
I  confess  it,  I  feel  a  tender  solicitude  when  I  remember 
that  I  am  addressing  you  ^s  my  countrymen,  as  Irishmen, 
whose  characters  as  jurors,  as  gentlemen,  must  find  either 
honor  or  degradation  in  the  result  of  your  decision. 
Small  as  must  be  th^t  distributive  share  of  national  esti- 
mation, th^t  can  belong  to  so  unimportant  an  individual 
as  myself,  yet  I  do  own  that  I  am  tremblingly  solicitous 
for  its  fate.  Perhaps  it  appears  of  more  value  to  me, 
because  it  is  embarked  on  the  same  bottom  with  yours  j 
perhaps  the  community  of  peril,  of  common  safety,  or 
common  wreck,  gives  a  consequence  to  my  share  of 
the  risque,  which  I  could  not  be  vain  enough  to  give  it, 
if  it  were  not  raised  to  it  by  that  mutuality*     But  why 
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Stoop  to  think  at  all  of  myself,  when  I  know  that  you,  gen-^ 
tlemen  of  the  jury,  when  I  know  that  our  country  itself  are 
clients  at  this  day,  and  must  abide  the  alternative  of  honor, 
or  of  infamy,  as  you  shall  decide.  But  I  will  not  despond, , 
I  will  not  dare  to  despond ;  I  have  every  trust,  and  hope, 
and  confidence  in  you.  And  as  to  that  hope  I  will  add 
my  most  fervent  prayer  to  the  God  of  all  truth  and  jus* 
tice,  so  to  raise  and  enlighten  and  fortify  your  minds, 
that  you  may  so  decide,  as  to  preserve  to  yourselves  while 
you  live,  the  most  delightful  of  all  recollections,  that  of 
acting  justly,  and  to  transmit  to  your  children  the  most 
precious  of  all  inheritance,  the  memory  of  your  virtue." 

The  damages  were  laid  at  30,0001.:  the  jury  brought 
in  a  verdict  of  10,000 1. 

Mr.  Erskine*s  Speech  to  the  Jury,  in  behalf  of  John 
Petrie,  Esq.  who  was  accused  of  criminal  conversation 
with  the  wife  of  Henry  Martin,  Esq.  of  Galway,  in  Ire- 
land. 

**  Gentlemen  of  the  jury, 
«*  You  have  heard  the  plaintifPs  case,  most  ably  and  most 
powerfully  stated  and  supported.  My  learned  friend's 
address  to  you  was  affecting,  and  suitable  to  the  occasion. 
If  I  could  make  any  criticism  on  what  has  fallen  from 
him>  I  should  be  sorry  to  point  out  a  spot  in  the  sun. 
Nevertheless  I  think  he  seemed  to  put  you  too  much  on 
your  characters.  He  said,  a  report  had  gone  forth  that 
it  had  not  been  usual  in  this  place  to  give  large  damages, 
thereby  leading  you  with  great  address,  and  mixing  your 
wishes  with  the  verdict  you  are  about  to  pronounce. 
Such  a  report,  however,  I  afl5rm,  never  has  been  propa- 
gated ;  and  if  it  had,  it  would  have  been  founded  in  ma- 
lice.    The  trial  by  jury,  gentlemen,  is  the  glorious  bul- 
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wark  of  our  constitution,  and  if  any  thing  lifts  lis  abort 
the  rest  of  the  world,  it  is  the  manner  in  which  special 
juries  are  conducted  in  this  country.  I  am  not  surprised 
at  the  manner  in  which  my  learned  friend  opened  his 
case,  at  the  anxiety  he  expressed,  or  at  the  strenuous  man«« 
»er  in  which  his  colleagues  supported  him.  That  anxiety 
certainly  originated  in  the  manners  of  the  age.  One  as- 
sertion, however,  that  be  made,  has  not  been  proved  j 
viz.  the  general  gallantry  of  the  defendant. 

"The  manner  in  which  men  who  fall  into  this  situation 
endeavour  to  defend  themselves  in  common,  is  to  repre- 
sent the  behaviour  of  the  husband  to  be  improper,  and 
that  the  infidelity  of  the  wife  originated  in  an  antecedent 
period  to  their  connection  with  her.     My  client,  how- 
ever,  commands  me  to  forbear  from  such  a  scandalous 
mode  of  coriduct.     He  comes  before  you  with  the  infir- 
initie3  of  human  nature  hanging  about  him.     He  comes, 
not  with  that  exulting  joy  which  the  rich  man  expressed, 
when  he  thanked  God  that  he  was  unlike  the  publican; 
but  he  comes  like  the  repentant  man,  mentioned  by  our 
Redeemer.     He  desires  me  to  say,  and  I  will  make  use 
of  his  own  words,  by  which  it  will  be  seen  how^far  he  i^ 
diarged  with  wilful  seduction.  He  says, "  Without  mean- 
ing to  impute  the  present  transaction  to  Mr.  Martin's  ab- 
sence, beyond  a  doubt  it  was  the  cause  of  all  our  misfor- 
tunes.   Had  he  been  with  her,  I  could  not  thus  have  seen 
her,  nor  could  we  have  met  so  frequently.     I  desire  to 
call  no  evidence ;  and  with  respect  to  my  fortune,  Meff, 
Truman  and  Co.'  my  agents,  can  prove  that  I  am  not  so 
rich  as  is  said.     All  my  fortune  is  vested  in  Tobago,  and 
from  the  situation  of  aflFairs  there,  I  do  not  know  at  this 
moment  I  have  any  fortune  at  all.     Could  any  sacrifice 
recal  past  time,  willingly  would  I  make  it.     Mr.  Martin 
i«  a  man  of  fortune.   'He  does  not  want  large  damages  v 
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and  the  ends  of  justice  will  be  answered  as  well  by  smalh 
Because,  if  large  are  given  against  me,  my  innocent  chiU 
dren  will  be  involved  in  my  crimCi  and  will  be 
ruined." 

Mr.  Erskine  read  the  above  from  his  brief. 

**  Geritlemenj  this  cause  is  not  marked  by  atrocious 
circumstances :  there  are  no  violations  of  friendship ;  no 
breaches  of  hospitality ;  none  of  that  colouring  which 
died  a  case,  in  which  I  had  the  honor  to  be  concerned — 
I  mean  the  action  brought  by  Captain  Barlow  against  Mr. 
Syies. 

<<  Gentlemen^  the  best  security  for  the  honor  of  a  wife, 
IS  prudence  on  the  part  of  a  husband.  Mrs.  Martin  was 
not  detained  at  Paris  by  any  particular  business. — The 
time  was  eventful ;  she  was  in  a  capital  of*  the  greatest 
luxury  y  I  might  also  say,  of  abomination.  It  is  to  be  la- 
mented that  she  was  allowed  to  be  present  at  a  scene  (with 
the  political  nature  of  which,  in  this  country,  we  have  no 
concern)  that  was  certainly  the  most  improper  for  a  wo- 
man whose  husband  was  absent  to  behold.  It  is  to  be  la- 
mented that  she  was  not  permitted  to  share  in  the  toils  of 
an  election  :  for  in  these  occurrences  female  aid  is  often 
most  beneficial ;  and  it  is  also  to  be  lamented  that  Mr. 
Martin  did  not  send  some  female  friend  to  be  her  com- 
panion. But  it  may  be  said  that  he  had  such  confidence 
in  her,  that  he  could  trust  her  at  Paris,  surrounded  by 
dissipation,  while  he  was  pursuing  the  paths  of  ambition 
in  his  own  country.  Alas  !  would  he  had  known  that 
the  moral  page  presents  every  where  the  infirmities  and 
frailties  of  human  nature,  sublimed  by  all  the  aid  of  poetry. 
Would  that  he  had  recollected  the  whole  scene  between 
our  first  parents,  so  beautifully  described  by  the  poet  1  — 
Would  that  he  had  remembered  these  lines : 

But 
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Biit  all  other  doubt  possesses  me,  lest  hslnn 
Befal  thee,  severM  from  thee 


leave  not  thefdithful  tidt 


That  gave  thee  being. 

The  wife,  where  danger  or  dishonor  lurksj 

Safest  and  seemliest;  by  her  husband  stays  ^. 

Had  he  left  Mr.  Petrie  there  to  guard  his  wife — ^had  \x<i 
said  to  him,  <«  You  are  a  countryman,  escort  my  wife  tcf 
Ireland.       To  your  honor^  as  a  gentleman,  I  bequeath 
her,"  I  should  have  been  ashamed  to  have  addressed  you« 
-^But  Mr.  Petrie  never  knew  the  plaintiff,  and  it  is 
rather  remarkable  that  no  evidence  has  been  produced 
of  the  Commencement  of  the  seduction.     I  cannot  helj^ 
thinking  that  the  lady  hardly  deserves  the  character  given 
her ;  for  in  two  little  months  from  the  depatture  of  her 
husband,  were  her  affections  severed  from  him-^— then  she 
receives  a  letter  from  him,  she  turns  away  in  alienation 
and  disgust.     In  March  the  plaintiff  leaves  her ;  and  iu 
June  her  affections  are  vanquished,  and  her  honor  con- 
quered.    You  are  left  to  conjecture  whether  the  seduc- 
tion was  committed  by  her  or  by  the  defendant,  for  nd 
evidence  is  produced  on  this  point*  I  have  said  before,  that 
there  have  been  cases  where  large  damages  have  been 
given,   but  they   were  replete  with   atrocious   circum- 
stances; this  case  however  Tias  none.     You  have  before 
you  a  gentleman  who  has  fallen   a  sacrifice  to  a  beautiful 
person,  joined  to  a  most  refined  understanding.     This 
seduction  would  not  have  happened  if  the  husband  had 
been  there.     The  moral  sense  would  then  have  checked 
the  vicious  appetite* 

**I  trust  that  the  learned  judge  will  do  me  the  justices 
to  say,  that  I  do  not  represent  these  matters  as  justifica-^ 
tions  of  the  defendant's  conduct.    Far  from  it :  a  letter 

*  Paradise  Lost.     £ook  IX* 
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has  been  read^  and  the  defendant  has  been  represented  to 
be  a  man  of  management.  But  this  Jetter,  I  affirm,  can- 
not increase  the  damages  one  penny  .-  for  would  it  not  have 
been  base  in  Mr.  Petrie  to  have  suffered  the  lady  to  have 
fallen  polluted  in  the  arms  of  her  husband  ?  It  would 
have  been  impossible,  on  account  of  the  change-  in  her 
affections,  but  that  matter  sooner  or  later  would  have 
been  discovered. 

"  Gentlemen,  in  conclusion,  I  must  again  observe,  that 
the  commencement  of  the  seduction  has  not  been  proved 
in  evidence.  This  circumstance  should  have  its  proper 
weight.  My  client  does  not  wish  that  the  plaintiff  should 
receive  no  compensation  for  the  injury  he  has  sustained  ; 
he  only  entreats  that  you  will  take  the  whole  of  the  case 
into  consideration." 

Speech  of  the  Hon.  Thomas  Erskine,  (now  Lord 
Erskine)  in  defence  of  the  Rev.  William  Davii> 
Shipley,  Dean  of  St.  Asaph ^  for  a  libel,  at  the  Assizes 
at  Shrewsbury y  on  t*he  6th  of  August,  1 784. 

TLe  defendant  was  charged  in  the  indictment,  (which 
contained  the  libel  at  full  length,)   with  having  published, 
a    seditious    pamphlet,  entitled,     "  The    Principles    of 
Government,  in  a  Dialogue  between  a  Gentleman  and  a 
Farmer." 

««  Gentlemen  of  the  Jury, 

«*  My  learned  and  respectable  friend  (for  so  upon  this, 
as  upon  all  other  occasions,  he  has  approved  himself) 
having  informed  the  court  that  he  means  to  call  no  other 
witnesses  to  support  the  prosecution,  you  are  now  in 
possession  of  the  whole  of  the  evidence  on  which  the 
prosecutor  has  ventured  to  charge  my  reverend  friend  and 
client,  the  dean  of  Saint  Asaph,  with  a  seditious  purpose 

to 
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to  excite  disloyalty  and  disaflFection  to  the  person  of  his 
king,  and  an  armed  rebellion  against  the  state  and  the 
constitution  of  his  country ;  which  evidence  is  nothing 
more  than  his  direction  to  another  to  publish  this  dia- 
logue^^containing  in  itself  nothing  seditious,  with  an  ad- 
Tcrtisement  prefixed  to  it,  containing  a  solemn  protest 
against  all  sedition. 

"The only  difficulty  therefore,  Gentlemen,  which  I  feel 
in  resisting  so  false  and  malevolent  an  accusation,  is  to 
be  able  to  repress  the  feelings  of  my  mind,  excited  by 
its  folly  and  injustice,  within  those  bounds,  which  leave 
its  faculties  their  natural  and  unclouded  operations;  for  I 
solemnly  declare  to  you,  that  if  he  had  been  indicted  as 
a  libeller  of  our  holy  religion,  only  for  publishing  that 
the  world  was  made  by  its  Almighty  Author,  my  aston- 
ishment could  not  have  been  greater  than  it  is  at  this 
moment,  to  see  this  little  book,  which  I  hold  in  my  hand 
presented  by  a  grand  jury  of  English  subjects,  as  a  libel 
upon  the  government  of  England. — ^Every  sentence  con- 
tained in  it,  if  the  interpretation  of  words  is  to  be  settled, 
not  according  to  fancy,  but  by  the  common  rules  of  lan- 
guage, is  to  be  found  in  the  brightest  pages  of  English 
literature,  and  in  the  most  sacred  volumes  of  English 
laws :  if  any  one  sentence  from  the  beginning  to  the  end 
of  it  be  seditious  or  libellous,  the  bill  of  rights*  (to  use 
the  language  of  the  advertisement  prefixed  to  it)  was  a 
seditious  libel  i  the   revolution  was  a  wicked  rebellion  ; 
the  existing  government  is  a  traiterous  conspiracy  against* 
the  hereditary  monarchy  of  England ;  and  our  gracious 
sovereign,   whose  title  I  am  persuaded  we  are  all  of  us 
prepared  to  defend  with  our  blood,  is  an  usurper  of  the 
crowns  of  these  kingdoms. 

"That  all  these  absurd,  preposterous,  and  treasonable 
conclusions,  follow  necessarily  and  unavoidafcly  from  a 
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conclusion  upon  this  evidence^  that  thia  dialogue  is  a  libel; 
I  follow  the  example  of  my  learned  friend,  who  has 
pledged  his  personal  veracity  in  support  of  bis  sentiments, 
and  assert  upon  my  honor  to  he  my  unaltered,  and  I 
believe  Imay  say,  unalterable  opinion,  formed  upon  the 
most  mature  deliberation ;  and  1  choose  to  place  that 
opinion  in  the  very  front  of  my  address  to  you,  that  you 
may  not,  in  the  course  of  it,  mistake  the  energies  of 
truth  and  freedom,  for  the  zeal  of  professional  duty. 

**  This  declaration  of  my  own  sentiments,  even  if  my 
friend  ha&  not  set  me  the  example  by  giving  you  his,  I 
should  have  thought  my  duty  in  this  cause ;  for  although, 
in  ordinary  cases,  where  the  private  right  of  the  party 
accused  is  alone  in  discussion,  and  no  general  conse- 
quences can  follow  from  the  decision,  the  advocate  and 
the  private  man  ought  in  sound  discretion  to  be  kept 
asunder,  yet  there  are  occasions  when  such  separation 
would  be  treachery  and  meannefs.  In  a  case  where  the 
dearest  rights  of  society  are  involved  in  the  resistance  of 

* 

a  prosecution,  where  the  party  accused  is  (as  in  this  in- 
stance) but  a  mere  name  ;  where  the  whole  community 
is  wounded  through  his  sides,  and  where  the  conviction 
jof  the  private  individual  is  the  subversion  or  surrender 
of  public  privileges,  the  advocate  has  a  more  extensive 
charge.  The  duty  of  the  patriot  citizen  then  mixes  itself 
with  his  obligation  to  his  client,  and  he  disgraces  himself, 
dishonors  his  profession,  and  betrays  his  country,  if  he 
does  not  step  forth  in  his  genuine  character,  and  vindi^ 
cat€  the  rights  of  all  his  fellow  citizens,  which  arc 
attacked  through  the  medium  of  the  man  he  is  defending. 
Gentlemen,  I  do  not  mean  to  shrink  from  that  re- 
sponsibility upon  this  occasion ;  I  desire  to  be  con« 
sidered  the  fellow  criminal  of  the  defendant,  if  by 
your  verdict  he  should  be  found  one,  by  publishing  in 
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advised  speaking  (which  is  substantially  equal  in  guilt  to 
the  publication  of  which  he  is  accused  before  you)  my 
hearty  approbation  of  every  sentiment  contained  in  this 
little  book  ;  promising,  here  in  the  face  of  the  world,  to 
publish  them  upon  every  suitable  occasion,  amongst  that 
part  of  the  community  within  the  reach  of  my  precept, 
influence,  and  example.  If  there  be  any  more  prosecu- 
tors of  this  denomination  abroad  among  us,  they  know 
how  to  take  a'd vantage  of  these  declarations* 

"  Gentlemen,  when  I  reflect  upon  the  danger  which  has 
often  attended  the  liberty  of  the  press  in  former  times, 
from  the  arbitrary  proceedings  of  abject,  unprincipled, 
and  dependent  judges,  raised  to  their  situations  without 
abilities  or  worth,  in  proportion  to  their  servility  to  power, 
I  cannot  help  congratulating  both  the  public,  and  my 
client,  that  you  are  to  try  this  indictment  with  the  assist-^ 
ance  of  the  learned  judge  before  you;  much  too  in- 
structed  in  the  laws  of  this  land  to  mislead  you  by  mis- 
take, and  I  hope  too  conscientious  and  independent  to 
misinstruct  you  by  design. 

"The  days  indeed  are  now,  thank  God,  long  past,  when, 
upon  trials  of  this  sort^  judges  and  jurymen  were  con- 
stantly pulling  in  diiFerent  directions ;  the  court  endea- 
vouring to  annihilate  altogether  the  province  of  the  jury, 
and  the  jury  in  return  listening  with  disgust,  jealousy, 
and  alienation,  to  the  directions  of  the  court.  Now 
they  arc  tried,  ^nd  I  hope  ever  will  be  tried  j  with  that 
harmoiiy  which  is  the  beauty  of  our  legal  constitution  ; 
the  jury  preserving  their  independence  in  judging  of  that 
tnalus  animus^  which  is  the  essence  of  every  crime  ;  but 
listening  to  the  opinion  of  the  judge  upon  the  evidence, 
and  upon  the  law,  with  that  respect  and  attention  which 
dignity^  learning,  and  honest  intention  in  a  magistrate, 
must  and  ought  always  to  carry  along  with  it. 

E  3  **  Having 
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*' Having  received  my  earliest  information  in  my  profes- 
sion  from  the  learned  judge  himself*,  and  having  daily  - 
occasion  to  observe  his  able  administration  of  justice,  you 
may  believe  that  I  anticipate  nothing  from  the  bepch  un- 
favorable to  my  innocent  client ;  and  I  have  experienced 
his  regard  in  too  many  instances,  not  to  be  sure  of  every 
indulgence  that  is  personal  to  myself, 

*<  These  considerations  enable  me  with  more  freedom  to 
make  my  address  to  you  upon  the  merits  of  this  prosecui- 
tion,  in  the  issue  of  wluch  your  own  general  rights,  as 
members  of  a  free  state,  are  not  less  involved  than  thq 
private  rights  of  the  individual  I  am  defending. 

*<  Gentlemen,  my  reverend  friend  stands- before  you  un» 
der  circumstances  new  and  extraordinary ;  and  I  might 
add,  harsh  and  cruel!  For  he  is  not  tried  in  the  forum 
where  he  lives,  according  to  the  wise  and  just  provision^ 
of  our  ancient  laws ;  he  is  not  tried  by  the  vicinage,  who,  ' 
from  their  knowledge  of  general  character  and  conduct, 
were  held  by  our  wise  and  humane  ancestors  to  be  the 
fittest,  or  rather  the  only  judges  of  that  malus  animus 
which  is  the  essence  of  every  crime  5  he  is  deprived  of 
that  privilege  by  the  arts  of  the  prosecutor,  and  is  called 
before  you,  who  live  in  another  part  of  the  country,  and 
who,  except  by  vague  reputation,  are  utter  strangers  to 
him. 

<*  But  the  prosecution  itself,  abandoned  by  the  public, 
and  left  in  the  hands  of  an  obscure  individual,  is  not 
less  extraordinary  and  unjust,  unless  as  it  is  a  circum- 
stance which  palpably  refutes  the  truth  of  the  accusation  ; 
for,  if  this  little  book  be  a  libel  at  all,  it  is  a  libel  upon 
the  state  and  constitution  of  the  nation,  and  not  upon 

Mr.  Erskine  was  for  some  time  one  of  the  judge's  pupils,    as  a  sptci^l 
pleader,  before  be  was  raised  to  the  bqich. 
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any  person  under  the  protection  of  its  laws  ;  it  attacks 
the  character  of  no  man  in  this  or  any  other  country  ; 
and  therefore  no  man  is  individually  or  personally  injured 
or  ofiended  by  it.  If  it  contain  matter  dangerous  or  of- 
fensive, the  state  alone  can  be  endangered  or  offended. 

**  And  are  we  then  reduced  to  that  miserable  condition 
in  this  country,  that,  if  discontent  and  sedition  be  pub- 
licly pxcited  amongst  the  people,  the  charge  of  sup- 
pressing it  devolves  upon  Mr.  Jones  ?  My  learned  friend, 
if  he  would  have  you  believe  that  this  dialogue  is  sedi- 
tious, and  dangerous,  must  be  driven  to  acknowledge, 
that  government  has  grossly  neglected  its  trust ;  for  if, 
as  he  says,  it  has  an  evident  tendency  in  critical  times  to 
stir  up  alarming  commotions,  and  to  procure  a  reform  in 
the  representation  of  the  people  by  violence  and  force  of 
arms;  and  if,  as  he  likewise  ^says,  a  public  prosecution  is 
a  proceeding  calculated  to  prevent  these  probable  conse- 
quences 5  what  excuse  is  he  prepared  to  make  for  that 
government,  which,  when  according  to  the  evidence  of 
his  own  witness,  an  application  was  made  to  it  for  that 
express  purpose,  positively  and  on  deliberation  refused  to 
prosecute  ?  What  will  he  say  for  one  learned  gentleman  * 
who  dead  is  lamented,  and  for  another  f  who  living  is 
honored  by  the  whole  profession  ;  both  of  whom,  on  the 
first  appearance  of  this  dialogue,  were  charged  with  the 
duty  of  prosecuting  all  offenders  against  the  state ;  yet 
who  not  only  read  it  day  after  day  in  pamphlets  and  news- 
papers, without  stirring  against  the  publishers,  but  who, 
on  receiving  it  from  the  lords  of  the  treasury  by  oflScial  re- 
ference, opposed  a  prosecution  at  the  national  expence  ? 
What  will  he  say  of  the  successors  of  these  gentlemen,  who 

*  Mr.  WaUaee,  then  attorney-general. 

f  Mr.  Lee,  late  attori^ey,  thea.solichor-geoeral, 

E4  hold 


$B  FORENSIC   ELOqUENCE. 

with  stating  that  the  affidavit  contained  no  other  matter 
than  that  there  had  been  published  at  Wrexham,  an  ex- 
tract from  Dr.  To wers's  Biography,  containing  accounts 
of  trials  for  libels  published  above  a  century  ago,  from 
which  the  jurors  (if  it  had  fallen  in  their  way)  migh£ 
have  been  informed  of  their  right  to  judge  their  fellow- 
citizens  for  crimes  affecting  their  liberties  or  their  lives ; 
3  doctrine  not  often  disputed,  and  never  without  the  vin- 
dication of  it  by  the  greatest  and  most  illustrious  names 
in  the  law.  But,  says  this  public-spirited  prosecutor,  if 
the.  jury  are  to  try  this,  I  must  withdraw  my  prosecution  j 
for  they  are  men  of  honor  and  sense ;  they  know  the 
constitution  of  their  country,  and  they  know  the  dean  of 
St.  Asaph  ;  and  I  have  therefore  nothing  left  but  to  apply 
to  the  judges,  suggesting  that  the  minds  of  the  special 
jury  are  so  prejudiced  by  being  told  that  they  are  Englishr 
men,  and  as  such  have  the  power  of  acquitting  a  defend- 
ant accused  bf  a  crime  if  they  think  him  innocent,  that 
they  are  unfit  to  sit  in  judgment  upon  him.  Gentlemen, 
the  scheme  succeeded  :  ai\d  I  was  put  in  my  chaise,  and 
wheeled  back  again  with  the  matter  in  my  pocket  which 
had  postponed  the  trial  •,  matter  which  was  to  be  found 
in  every  shop  in  London,  and  which  had  been  equally 
within  the  reach  of  every  juryman  who  had  sat  upon  a 
jury  since  the  times  of  king  Charles  the  Second. 

«' Gentlemen,  in  this  manner,  above  a  year  ago,  Mr, 
Jones  deprived  my  reverend  friend  of  an  honorable  ac- 
quittal in  his  own  county  ;  and  it  is  a  circumstance  ma- 
terial in  the  consideration  of  this  indictment ;  because,  in 
administering  public  justice,  you  will,  I  am  persuaded, 
watch  with  jealousy  to  discover  whether  public  justice  is 
the  end  and  object  of  the  prosecution ;  and  in  trying 
whether  my  reverend  client  proceeded  malo  animo  in  the 
publication  of  this   dialQgue,    you  will  certainly  pbtaiii 

some 
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$ome  light  from  efxamining  quo  animo  the  prosecutor  has 
arraigned  him  before  you, 

<*  When  the  indictment  was  brought  down  again  to  trial 
at  the  next  foHowing  assizes,  there  were  no  more  pamphlets 
to  form  a  pretext  for  procrastination.  I  was  surprised,  in- 
deed., that  they  did  not  employ  some  of  their  own  party 
to  publish  one,  and  have  recourse  to  the  same  device 
which  had  been  so  successful  before ;  but  this  mode 
either  did  not  strike,  or  was  thought  to  be  but  fruitlessly 
delaying  that  acquittal  which  could  not  be  ultimately 
prevented. 

«<  The  prosecutor,  therefore,  secretly  sued  out  a  writ  of 
Certiorari  from  the  court  of  King's  Bench,  the  effect  of 
\wlMch  was  to  remove  the  indictment  from  the  court  of 
jGreat  Sessions  in  Wales,  and  to  bring  it  to  trial  as  an 
English  record  in  an  English  county.     Armed  with  this 
secret  weapon  to  defeat  the  honest  and  open  arm  of  jus- 
ticey  he  appeared  at  Wrexham,  and  gave  notice  of  trial ; 
$aying  to  himself,  ^'  I  will  take  no  notice  that  I  have  the 
king's  writ,  till  I  see  the  complexion  of  the  jury  j    if  I 
fin4  them  men  fit  for  my  purpose,  either  as  the  prosti^ 
tutes  of  power,  or  as  men  of  little  minds,  or  from  their 
insignificance  equally  subject  to  the  frown  of  authority, 
and  the  blandishments  of  corruption,  so  that  I  may  rea^ 
sonably  look  for  a  sacrifice,  instead  of  a  trial,  I  will  then 
keep  the  Certiorari  in  my  pocket,  and  the  proceedings  will 
of  course  go  forward ;  but  if  on  the  contrary,   I  find 
such  names  as  I  found  -  before  5  if  the  gentlemen  of  the 
county  are  to  meet  me  5  I  will  then,  with  his  majesty's 
writ  in  my  hand,  discharge  them  from  giving  that  verdict 
of  acquittal,  which  their  understandings  would  dictate, 
and  their  consciences  impose." 

"  Such,  without  any  figure,  I  may  assert  to  have  been 
the  secret  language  p(  Mr.  Jones  to  himself,  unless  he 

mean^ 
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means  to  sland^  those  gentlemen  in  the  face  of  thii 
court,  by  saying  that  th«  jurors,  from  whose  Jurisdiction 
he  by  his  Certiorari  withdrew  the  indictmoat,  were  not 
impartial,  intelligent,  and  independent  men ;  a  sentiment 
which  he  dares  not  presume  even  to  whisper,  because  in 
public  or.. in  private  he  would  be  silenced  by  all  who 
beard  it. 

"  From  such  a  tribunal  this  public-spirited  prosecutor 
shrunk  a  second  time ;  and  just  as  I  was  getting  out  of 
my  chaise  at  Wrexham,  after  another  journey  from  the 
other  side  of  the  island,  without  even  notice  of  an  inten- 
tion to  postpone  the  trial,  he  himself  in  person  (his  coun- 
sel having  from  a  sense  of  honor  and  decency  refused 
it)  presented  the  king's  writ  to  the  chief  justice  of  Ches- 
ter, which  dismissed  the  dean  for  ever  from  the  judge- 
ment of  his  neighbours  and  countrymen,  and  which 
1>rings  him  before  you  to-day. 

**  What  opinion  then  must  the  prosecutor  entertain  of 
your  honor,  and  your  virtues,  since  he  evidently  expects 
from  you  a  verdict,  which  it  is  manifest  from  his  con- 
duct he  did  not  venture  to  hope  for  fr(5m  such  a  jury  as 
1  have  described  to  you  ? 

**  Gentlemen,  I  observe  an  honest  indignation  rising  in 
all  your  countenances  on  the  subject,  which,  with  the 
arts  of  an  advocate,  I  might  easily  press  into  the  service 
of  my  friend  ;  but  as  his  defence  does  not  require  the 
support  of  your  resentments,  or  even  of  those  honest 
prejudices  to  which  liberal  minds  are  but  too  open  with- 
out excitation,  I  shall  draw  a  veil  over  all  that  may  se-*^ 
duce  you  from  the  correctest  and  the  severest  judgment. 

*<  Gentlemen,  the  dean  of  St.  Asnph  is  indicted  by  thd 
prosecutor,  not  for  having  published  this  little  book  ;  that 
is  not  the  charge  :  but  he  is  indicted  of  publishing  a  faWe, 
scandalous,  and  malicious  libel  ^  and  of  publishing  it  (I 
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am  now  going  to  read  the  very  words  of  the  charge) 
<<  with  a  malicious  design  sgid  intention  to  diffuse  among 
the  subjects  of  this  realm  jealousies  and  suspicions  of  the 
king  smd  his  government ;  to  create  disaffection  to  his 
person  i  to  raise  seditions  and  tumults  within  the  king* 
dom  y  and  to  excite  hia  majesty's  subjects  to  attempt,  by 
armed  rebellion  and  violence,  to  subvert  the  state  and 
constitution  of  the  nation." 

**  These  are  not  words  of  form,  but  of  the  very  essence 
of   the  charge. — ^The  defendant  -pleads  that  he   is  not 
guiky,  and  puts  himself  upon  you  his  country ;  and  it  is 
fit,  therefore,  that  yon  should  be  distinctly  informed  of 
the  effect  of  a  general  verdict  of  guilty  on  such  an  issue, 
befQre  you  venture  to  pronounce  it.     By  such  a  verdict 
y<)u  do  not  merely  find  that  the  defendant  published  the 
jfapex  in  question;  for  if  that  were  .the  whole  scope  of 
$uch  a  finding,  involving  no  examination  into  the  merits 
of  the  thing  published,  the  term  guilty  might  be  wholly 
inapplicable  and  unjust,  because  the  publication  of  that 
which  i&  not  criminal  cannot  be  a  crime,  and  because  a 
man  caunot  be  guilty  o£  publishing  that  which  contains 
in  it  nothing  which  constitutes  guilt.     This  observation 
is  confirmed  by  the  language  of  the  record  :  for  if  the 
verdict  of  guilty  involved  no  other  consideration  than  the 
simple  fact  of  publication,  the  legal  term  would  be,  ibat 
the  defsndant  published,  not  that  he  was  guilty  of  pub- 
lishing :  yet  those  who  tell  you  that  a  general  verdict  of 
guilty  comprehends  nothing  more  th<m  that  the  fact  of 
publishing,  are  forced  in  the  same  moment  to  confess  that  if 
you  found  that  fact  alone,  without  applying  to  it  the  epithet 
Qi  guiltyy  no  judgment  or  punishment  could  follow  from 
your  verdict ;  and  they  therefore  call  upon  you  to  pro- 
nounce that  guilt  which  they  forbid  you  to  examine  into, 
a<;knowkdging,  at  tlie  same  time,  that  it  can  be  legally 
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pronounced  by  nohc  but  you  : — ^a  position  shocking  to  ccm* 
science,  and  insulting  to  common  sense. 

**  Indeed,  every  part  of  the  record  exposes  the  absurdity 
of  a  verdict  of  guilty ^  which  is  not  founded  on  a  previous 
judgment  that  the  matter  indicted  is  a  libel,  and  that  the 
defendant  published  it  with  a  criminal  intention ;  for  if 
you  pronounce  the  word  guilty  without   meaning  to  find 
sedition  in  the  thing  published,  or  in  the  mind  of  tlje 
publisher,  you  expose  to  shame  and  punishment  that  in- 
nocence which  you  mean  to  protect ;  since  the  instant 
that  you  fay  the  defendant  is  guilty^  the  gentleman  who 
sits  under  my  lord  is  bound  by  law  to  record  him  guilty 
in  manner ^and form  as  he  is  accufed ;  i.  e.  guilty  of  pub- 
lishing a  seditious  libel  with  a  seditious  intention.     And 
the  court  above  is  likewise  bound  to  put  the  fame  con- 
ftruftion  on  your   finding.     And  thus,  without  enquiry 
into  the  only  circumftance  which  can  conftitute  guilt,  and 
without  meaning  to  find  the  defendant  guilty,  you  may  be 
seduced  into  a  judgment  which  your  conscience  may  re- 
volt at,  and  your  speech  to  the  world  deny;  but  which 
the  authors  of  this  system  have  resolved  that  you  cannot 
explain  to  the  court  that  is  to  punish  the  defendant  on 
the  authority  of  your  intended  verdict  of  acquittal. 

**  As  a  proof  that  this  is  the  plain  and  simple  state  of 
the  queftion,  I  might  venture  to  afk  the  learned  judged 
what  anfwer  I  should  receive  from  the  court  of  king's 
bench  if  you  were  this  day  to  find  the  dean  of  St.  Afaph 
guilty,  but  without  meaning  to  find  it  a  libel,  or  that  he 
published  it  with  a  wicked  and  feditious  purpose  ;  and  I, 
on  the  foundation  of  your  wishes  and  opinions,  should 
address  myself  thus  to  the  court  when  he  was  called  up 
for  judgment. 

"My  lords,  I  hope  that,  in  mitigation  of  my  client's 
punishment,  you  will  consider  that  he  published  it  with 
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perfect  lunocency  of  intention,  believing,  on  the  highest 
authorities,  that  every  thing  contained  in  it  was  agreeable 
to  the  laws  and  constitution  of  his  country ;  and  that  your 
lordships  will  further  recollect  that  the  jury,  at  the  trial, 
gave  no  contrary  opinion,  finding  only  the  fact  of  publi- 
cation." 

"  Gentlemen,  if  the  patience  and  forbearance  of  the 
judges  permitted  me  to  get  to  the  conclusion  of  such  an 
absurd  speech,  I  should  hear  this  sort  of  language  from 
the  court  in  answer  to  it:  "  We  are  surprised,  Mr. 
Erskine,  at  every  thing  we  have  heard  from  you.  You 
ought  to  know  your  profession  better,  after  seven  years 
practice  of  it,  than  to  hold  such  a  language  to  the  court; 
you  are  stopped  by  the  verdict  of  guilty,  from  saying 
he  did  not  publish  with  a  seditious  intention  ;  and  we 
cannot  listen  to  the  declarations  of  jurors  in  contradic- 
tion to  their  recorded  judgment," 

"Such would  be  the  reception  of  such  a  defence;  and 
thus  you  are  asked  to  deliver  over  the  dean  of  St.  Asaph 
into  the  hands  of  the  judges  of  a  coujt  humane  and  libe- 
ral indeed,  but  who  could  not  betray  their  oaths,  because 
you  had  set  them  the  example  by  betraying  yours,  and 
who  would  therefore  be  bound  to  believe  him  criminal 
because  you  had  said  so  on  the  record,  though  in  viola- 
tion of  your  genuine  opinions — opinions  which,  as  mini- 
sters of  die  law,  they  could  neither  act  upon,  nor  even 
advert  to  their  existence. 

**The  conduct  of  my  friend,  Mr.  Bearcroft,  upon  this 
occasion,  who  always  conducts  himself  with  wisdom 
and  discretion,  is  a  further  confirmation  of  the  truth  of 
all  these  observations :  for,  if  your  duty  had  been  con- 
fined to  the  simple  question  of  publication,  his  address  to 
you  would  have  been  nothing  more,  than  that  he  would  call 
his  witnesses  to  prove  the  fact  that  the  dean  published  thb 

paper. 
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paper>  instead  of  enlarging  to  you,  as  he  has  dtinc  with 
great  ability,  on  the  libellous  nature  of  the  publication* 
There  is,«  therefore,  a  gross  inconsistency  in  his  address 
to  you,  not  from  want  of  his  usual  precision,  but  because 
he  is  hampered  by  his  good  sense  in  stating  an  absurd 
argument,  which  happens  to  be  necessary  for  his  purpose  ^ 
for  he  sets  out  with  saying,  that  if  you  shall  be  of  opi- 
nion it  has  no  tendency  to  excite  sedition,  you  must  find 
him  not  guilty  j  and  ends  with  telling  you,  that  whe- 
ther it  has  or  has  not  such  tendency,  is  a  question  of  law 
for  the  court,  and  foreign  to  the  present  consideration. 

« It  requires,  therefore,  no  other  faculty  than  that  of 
keeping  awake,  to  see  through  the  fallacy  of  such  doc- 
trines; and  I  shall  therefore  proceed  to  lay  before  you  the 
observations  I  have  made  upon  this  dialogue  which  you 
are  desired  to  censure  as  a  libel. 

**  I  have  already  observed,  and  it  is  indeed  on  all  hands 
admitted,  that  if  this  be  libellous  at  all,  it  is  a  libel  on 
the  public  government,  and  not  the  flander  of  any  private 
man» 

«*Now  to  constitute  a  libel  upon  the  government,  one  of 
two  things  appears  to  me  to  be  absolutely  necessary. 
The  publication  must  either  arraign  and  misrepresent  the 
general  principles  on  which  the  constitution  is  founded, 
with  a  design  to  render  the  people  turbulent  and  discon- 
tented under  it;  or,  admitting  the  good  principles  of  the 
government  in  the  abstract,  must  accuse  the  existing  ad- 
ministration with  a  departure  from  them. 

"Let  us  try  this  little  pamphlet  by  these  touchstone^, 
and  let  the  defendant  stand  or  fall  by  the  test. 

«*  The  beginning  of  this  pamphlet,  and  indeed  the  evi- 
dent and  imiversal  scope  of  it,  is  to  render  our  happy 
constitution,  and  the  principles  on  which  it  is  founded, 
well  understood  by  all  that  part  of  the  community  which 
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are  out  of  the  pale  of  that  knowledge  by  liberal  studies  and 
KientiBc  reflections ; — z  purpose  truly  public-spirited,  and 
which  could  not  be  better  effected  than  by  having  recourse 
to  familiar  comparisons  drawn  iroim  common  rife,  mora 
suited  to  the  frame  of  unlettered  minds  than  abstract  ob^ 
•ervations. 

<<  It  was  this  consideration  that  led  Sir  William  JoneSi  a 
gentleman  of  great  learning  and  excellent  principles,  to 
compose  this  dialogue,  and  who,immediatdy  after  avow* 
mg  himself  the  author  of  it,  was  appointed  by  the  king 
to  be  one  of  the  supreme  judges  of  our  Asiatic  empire ; 
where,  if  we  reflect  on  the  transactions  of  its  govern^ 
ments,  he  would- hardly  have  been  selected  to  preside,  if 
his  work  had  been  thought  seditious. 

'<Of  this  I  am  sure,  that  his  intentions  were,  directly 
the  contrary,  and  that  he  thought  and  felt,  as  all  men  of 
sense  must  feel  and  think,  that  there  was  no  mode  so 
likely  to  inculcate  obedience  to  government  in  an  En- 
glishman,  as  to  make  him  well  acquainted  with  its  prin- 
ciples ;  since  the  English  constitution  must  always  be 
loved,  cherished,  and  revered,  exactly  in  the  proportion 
that  it  is  understood. 

**  He  therefore  divested  his  mind  of  all  those  classical 
refinements  which  so  remarkably  characterise  it,  and 
composed  this  simple  and  natural  dialogue  between  a 
gentleman  and  a  farmer ;  in  which  the  gentleman,  mean- 
ing to  illustrate  the  great  principles  of  public  government^ 
by  comparing  them  with  the  lesser  combinations  of  so- 
ciety, asks  the  farmer,  what  is  the  object  of  the  little 
club  in  the  village  of  which  he  is  a  member ;  and  if  he 
is  a  member  of  it  on  compulsion,  or  by  his  free  consent  ? 
—If  the  president  is  self-appointed,  or  rules  by  election  ? 
— If  he  would  submit  to  his  taking  the  money  from  the 
box  without  the  vote  of  the  members  ? — with  many  other 
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questions  of  a  similar  tendency;  and  being  answeted  in 
the  negatire>  he  very  lumiixrasly  brings  forward  the  ana- 
logy by  making  the  gentleman  say  to  bim»  **  Did  it  never 
odcur  to  you  dvat  every  state  is  but  a  great  club  ?  or^  in 
other  wor4s>  that  the  greater  as  well  as  the  lesser  societies 
of  mankind  are  held  together  by  social  compactSf  and 
th^t  the  government  of  wbicfa  you  afie  a  subject>  is  not 
the  riDd  of  oppression  in  the  hands  of  tKe  strongest)  but 
is  of  your  owti  creation;  a  voluntary  emanation  from 
yourself,  and  directed  to  your  own  advantage  ? 

<<  Mr.  Bearcroft,  sensible  that  this  is  the  just  and  nattiral 
construction  of  that  part  of  the  dialogue,  is  very  desirousr 
to  malce  you  believe  that  the  other  part  of  it,  touching  th^ 
reform  in  the  representation  of  the  people  in  Parliament^ 
has  no  reference  to  that  context;  but  is  to  be  connect- 
ed with  s^l  that  follows  about  bearing  arms.  I  must  there- 
fore beg  your  attention  to  diat  part  of  the  publication, 
which  will  spcsik.  jdainly  for  itself. 

«  The  gentleman  says  to  the  farmer,  on  his  telling  him 
he  had  no  Vote,  "  Do  you  know  that  six  men  in  seven 
have,  like  you^  no  voice  in  the  election  of  those  who  make 
the  laws  which  bind  your  property  and  life?"  and  then 
asks  him  to  sign  a  petition  which  has  for  its  object  to 
render  elections  coextensive  with  the  trusts  which  they 
repose. 

**  And  is  there  a  man  upon  the  jury  who  does  not  feel 
that  all  the  other  advantages  of  our  constitution  are  lost 
to  us  until  this  salutary  object  is  attained ;  or  who  is  not 
ready  to  applaud  every  man  who  seeks  to  attain  it  by 
means  that  are  constitutional  ? 

•*  But,  according  to  my  friend,  the  means  proposed  were 
not  constitutional,  but  rebellious.  I  will  give  you  his 
owti  words,  as  I  took  them  down ;  *^  The  gentleman  was 
saying  very  intelligibly,  Sir,  I  desire  you  to  rebel,    to 
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dotfae  yoax^elf  in  armour,  for  you  are  cheated  of  your  in- 
heritance. How  are  you  t<>  rectify  this  ?  How  are  you 
to  right  yourselves  ?  Learn  the  Prussian  exercise." 

**  But  how  does  my  friend  coPect  these  expressions 
from  die  words  of  the  passage^  which  are  shortly  these  : 
<*  And  the  petition  which  I  desired  you  to  sign  has  only 
for  its  object  the  restoratibn  of  your  right  to  chuse  your 
law^makers." 

**  I  confess  I  am  at  a  loss  to  conceive  how  the  Prussian 
exercise  finds  its  way  into  this  sentence.  It  is  a  most 
martial  way  of  describing  pen  and  ink.  Cannot  a  man 
sign  a  petition  without  tossing  a  firelock  ?  I,  who  have 
been  a  Soldier,  tan  do  either  \  but  I  do  not  sign  my  name 
with  a  gun. 

**  There  is,  befides,  another  difficulty  in  my  friend's 
construction  of  the  sentence;  for  the  object  of  the  petition 
is  the  choosing  of  law-makers.  But,  according  to  him^ 
there  is  to  be  ati  etid  of  all  law-makers,  and  of  all  laws ; 
for  neither  can  exist  under  the  Prussian  exercise:  and  he 
must  be  a  whimsical  scholar  who  tells  a  farmer  to  sign 
a  petition  for  the  improvement  of  government ;  his  real 
purpose  being  to  set  it  upon  the  die  of  a  rebellion  whe- 
ther there  should  be  any  governmeht  at  all. 

*<  But,  let  me  ask  you,  gentlemen,  whether  such  strained 
constructions  are  to  be  tolerated  in  a  criminal  prosecu- 
tion, when  the  simple  and  natural  construction  of  lan- 
guage falh  in  directly  with  the  fadl :  for  you  cannot  but 
know,  that  at  the  time  when  this  dialogue  wias  written, 
the  table  of  the  House  6f  Commons  groaned  with  peti- 
tions presented  to  the  house  from  the  most  illustrious 
names  and  characters  representing  the  most  important 
communkies  in  the  nation  5  not  with  the  threat  of  the 
Prussian  exercise,  biit  with  the  prayer  of  humility  and 
respect  te  the  legislature,  that    some  immediate  step 
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should  be  taken  to  avert  that  ruin  which  the  defect  m 
the  representation  of  the  "people  must  sooner  or  later 
bring  upon  this  falling  empire-. 

**  I  do  not  choose  to  enter  into  political  discussions  here. 
But  we  all  know,  that  the  calamities  which  have  fallen 
upon  this  country  have  proceeded  from  that  fatal  source ; 
and  every  wise  man  must  be  therefore  sensible  that  a  re- 
form! if  it  can  be  attained  without  confusion,  is  a  most 
desirable  object. 

<<  But  whether  it  be  or  be  not  desirable,  is  an  idle  specu* 
lation  here,  because,  at  all  events,  the  subject  has  a  right 
to  petition  for  what  he  thinks  beneficial,  and  however 
visionary  you  may  think  his  petition,  you  cannot  deny  it 
to  be  constitutional  and  legal ;  and  I  may  venture  to  as- 
sert, that  this  dialogue  is  the  first  abstract  speculative 
writing  which  has  been  attacked  as  a  libel  since  the  revo- 
lution ;  and,  from  Mr.  Bearcroft's  admission  that  the 
proceeding  is  not  prudent, .  I  may  venture  to  foretel 
that  it  will  be  the  last. 

«  If  you  pursue  this  part  of  the  dialogue  to  the  conclu- 
sion, the  false  and  unjust  construction  put  upon  it  be- 
comes more  palpable  :  "  Give  me  your  pen,"  said  the  farm- 
er, *'  I  never  wrote  my  name,  ill  as  it  may  be  written, 
with  greater  eagerness."  Upon  which  the  gentleman 
says,  <^  I  applaud  you,  and  trust  that  your  example  will 
be  foUowed  by  millions.'*  What  example  ? — Ar^ns  ? — 
Rebellion  ? — Disaffection  ?  No  !  but  that  others  might 
add  their  names  to  the  petition  which  he  had  advised  him 
to  sign,  until  the  voice  of  the  whole  nation  reached  par- 
liament on  the  subject.  That  is  the  plain  and  obvious 
construction ;  and  it  is  not  long  since  that  those  persons 
in  parliament  with  whom  my  friend  associates,  and  with 
whom  he  acts,  affected  at  least  to  hold  the  voice  of  the 
people  of  England  to  be  the  rule  and  guide  of  parliament; 
5  and 
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^Hd  the  gentleman  in  the  dialogue  knowing  that  the  uni-* 
rersal^  voice  of  the  community  could  not  be  wisely  ne- 
glected by  the  legislature^  only  expressed  his  wish  that  the 
petitions  should  not  be  partial^  but  universal. 

<«  With  the  expression  of  this  wish  every  thing  in  the 
dialogue  upon  the  subject  of  representation  finally  closes ; 
and«if  you  will  only  honour  me  with  your  attentions  for  a 
few  moments  longer^  I  will  shew  you  that  the  rest  of  th« 
pamphlet  is  the  most  abstract  speculation  on  govern- 
ment to  be  found  in  print;  and*  that  I  was  well  war- 
ranted when  I  told  you  some  time  ago  that  all  its  doc-^ 
trines  were  to  be  found  in  the  brightest  pages  of  English 
learning,  and  in  the  most  sacred  volumes  of  English 
laws. 

^^^The  subject  of  th^  ^petition  being  finished,  the  gentle- 
man says,  "  Another  word  before  we  part.  What  ought 
to  be  the  consequence,  if  the  king  alone  were  to  insist  on 
making  laws,  or  on  altering  them  at  his  will  and  pleasure  ?'' 
To  which  the  farmer  answers,  ^<  Be  too  must  be  ex- 
pelled." **  Oh,  but  think  of  his  standing  army,"  fays 
the  gentleman,  ^<  and  of  the  militia  which  now  are  his 
in  substance,  diough  ours  in  form."  Farmer.  **  If  he 
were  to  employ  that  force  against  the  nation,  they  would^ 
and  ought  to  resist  him,  or  the  state  would  cease  to  be  a 
state."  And  now  you  will  see  that  I  am  not  contending 
for  things  that  are  wrong ;  for  if  this  was  pointed  parti- 
cularly to  excite  rebellion  against  the  king  of  England, 
and  to  lead  the  people  to  believe  that  his  Majesty  was, 
in  the  present  course  of  his  government,  breaking  through 
the  laws  i  and  therefore,  on  the  principles  of  the  confti- 
tution,  was  subject  to  expulsion,  I  admit  that  my  client 
ought  to  be  expelled  from  this  and  every  other  commu- 
mty.  But  is  this  proved  ?  No  t  It  is  not  even  asserted. 
1  say  this  in  the  hearing  of  a  judge  deeply  learned  in  the 
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lawsy  and  who  is  bound  to  tell  you  that  there  is  nothing 
in  the  indictment  which  even  charges  such  an  application 
of  the  general  doctrine.    The  gentleman  who  drew  it 
is  likewise  very  leanied  in  his  profession ;  and  if  he  had 
intended  such  a  charge,  he  would  have  followed  the  rules 
delivered  by  the  twelve  judges  in  the  House  of  Lords,  in 
the  case  of  the  King  against  Home,  and  would  have*  set 
out  with  saying,  that  at  the  time  of  publishing  the  libel 
in  question^  there  were  petitions  from  all  paits  of  Eng- 
land, desiring  a  reform  in  the  representation  of  the  peo- 
ple in  parliament ;  and  that  the  defendant  knowing  this, 
^nd  intending   to   stir  up   rebellion,   and  to  make   the 
people   believe  that    his   Majesty  was    ruling   contrary 
to  law,  and  ought  to  be  expelled,  caused  to  be  pub- 
lished the  dialogue.    This  would  have  been  the  introduc- 
tion to  such  a  charge,  and  then  when  he  came  to  the 
words,  "  He  too  must  be  expelled,"  he  would  have  said 
by  way  of  innuendo,  meaning  thereby  to  insinuate  that  the 
King  was  governing  contrary  to  laivy  and  ought  to  be  «c- 
pelled ;  which  innuendo,  though  void  in  itself,  without 
antecedent  matter,  by  way  of  introduction,  when  coupled 
with  the  introductory  avermeiit  on  the  record,  would  have 
made  the  charge  compleat.     Then  I  should  have  known 
what  I  had  to  defend  my  client  against,  and  should  hare 
been  prepared  with  witnesses  to  «hew  you  the  absurdity 
of  supposing  that  the  d^an  ever  imagined,  or  meant  to  in- 
sinuate, that  the  king  was  governing  contrary  to  law. 
But  the  penncr  of  the  indictment  well  knowing  that  you 
never  could  have  found  such  an  application,  and  that  if 
it  had  been  averred  as  the  true  meaning  of  the  dialogue, 
the  indictment  must  have  fallen  to  the  ground  for  want 
of  such  findings    the  innuendo  was  prudently  left  out; 
and  yet  you  ,are  desired  by  Mr.  Bearcroft  to  take  that  to 
he  the  t;rue  construction,  which  the  prosecutor  durst  not 
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venture  to  submit  to  jou  by  as  aTcrment  in  the  mdict- 
ment,  and  which  not  being  averred,  i&  not  U  all  before 

f  ou. 

^<  But  if  you  attend  to  what  follows,  you  will  observe  that 

the  writing  is  purely  speculative,  comprehending  all  the 
modes  by  which  a  government  may  be  dissolved ;  for  it  Is 
followed  with  the  speculative  case  at  injury  to  a  govern* 
ment  from  bad  ministers,  and  its  constitutional  remedy. 
JSays  the  gentleman,  <<  What  if  the  great  accountants  and 
great  lawyers  of  the  nation  were  to  abuse  their  trust,  and 
cruelly  injure,  instead  of  faithfully  serving  the  public, 
what  in  such  cas^  are  you  to  do  ?"  Farmer.  ^  We  must 
request  the  king  to  remove  them,  and  make  trial  of 
others,  but  none  should  implicitly  be  trusted."  Reque^ 
the  king  to  remove  them  J  why,  according  to  Mr. 
JBearcroft,  you  had  expelled  him  the  moment  before. 

<^  Then  follows  a  third  speculation  of  a  government  dis- 
solved by  an  aristocracy,  the  king  remaining  faithful  to 
his  trust :  for  the  gentleman  proceeds  thus,  "  But  what  if 
a  few  great  lords,  or  wealthy  men,  were  to  keep  the  king 
himself  in  subjection,  yet  exert  his  force,  lavish  his  trea* 
sure,  and  misuse  his  name,  so  as  to  domineer  over  the 
people  and  manage  the  parliament?"  Says  the  farmer, 
«« We  must  fight  for  the  king  and  for  ourselves."  What! 
for  the  fugitive  king  whom  the  dean  of  St.  Asaph  had 
before  expelled  from  the  crown  of  these  kingdoms  I  Here 
again  the  ridicule  of  Mr.  Bearcroft's  construction  stares 
you  in  the  Tace ;  but  taking  it  as  an  abstract  speculation 
of  the  ruin  o£  a  state  by  aristocracy,^  it  is  perfectly 
plain.  ' 

«<  When  he  first  puts  the  possible  case  of  regal  tyranny, 
}ie  states  the  reiDedy  of  expulsion ;  when  of  bad  minis* 
tcrs  to  a  good  .king,  the  remedy  of  petition  to  the  throne  ( 
and  when  he  supposes  the  throne  to  be  overpowered  by 
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aristocratic  dominion,  he  then  says^  ^^Vfc  must  fight  for 
the  king  and  for  ourselves/' 

If  there  had  been  but  one  speculation,  viz.  of  regal 
tyranny,  there  might  have  been  plausibility  at  least  in 
Mr.  Bearproft's  argument ;  but  when'  so  many  difierent 
specubtions  are  put,  altogether  repugnant  to  and  incon- 
sistent witli  each  other,  common  sense  tells  every  nian 
that  the  writer  is  speculative,  since  no  state  of  facts  can 
suit  them  all.  • 

^<  Gentlemen,  these  observations,  striking  as  they  are, 
must  lose  much  of  their  force,  unless  you  carry  along  with 
you  the  writing  from  which  they  arise  j  arid  therefore  I 
am  persuaded  that  you  will  be  permitted  to-day  to.  do 
what  juries  have  been  directed  by  courts  to  do  on  the 
piost  solemn  occasions,  i.  e".  to  take  the  supposed  libel 
with  you  out  of  court,  and  to  judge  for  yourselves  whether 
it  be  possible  for  any  conscientious  or  reasonable  man  to 
fasten  upon  it  any  other  interpretation  than  that  which  I 
have  laid  before  you. 

<<  If  the  dialogue  is  pursued  a  little  further,it  will  be  seen, 
that  all  die  exhortations  to  arms  are  pointed  to  the  protection 
of  the  king's  government,  and  the  liberty  of  the  people  de* 
rived  from  it.  Says  the  Gentleman, "  You  talk  of  fighting 
as  if  you  were  speaking  of  some  rustic  engagement;  but 
your  quarter  staff  would  avail  you  little  agaiiist  bayonets.'* 
Farmer.  "  We  might  easily  provide  ourselves  with  better 
arms.'*  "Not  so  easily,"  says  the  Gentleman ;  "you 
ought  to  bave  a  strong  firelock."  What  to  do  ?  Look 
at  the  context.— 9-For  God's  sake,  do  not  violate  all  the 
rules  of  grammar  by  refusing  to  look  at  the  next  antece- 
dent !  Take  care  to  have  a  firelock.  For  what  purpose  ? 
<^To  fight  for  the  king  and  yourself^  in  case  the  king^ 
who  Is  the  fountain  of  legal  government,  should  be  kept 
In  subjection  by  those  great  smd  wealthy  Jords,  who  might 

abus^ 
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abuse  his  authority  and  insult  his  title.  This,  I  assert,  is 
hot  only  the  genuine  and  natural  construction,  but  the 
only  legal  one  it  can  receive  from  the  court  on  this  record; 
since  in  order  to  charge  all  this  to  be  not  merely  specu- 
lative and  abstract^  but  pointing  to  the  king  and  his  go- 
vemmenti  to  the  expulsion  of  our  gracious  sovereign 
whom  my  reverend  friend  respects  and  loves,  and 
whose  government  he  reverences  as  much  as  any  man 
who  hears  me;  there  ^should  have  been  an  introduction, 
that  there  were  such  views  and  intentions  in  others,  and 
that  he  knowing  it,  and  intending  to  improve  and  fo- 
ment them,  wrote  so  and  so ;  and  then  on  coming  to  the 
words,  that  the  king  must  be  expelled^  the  sense  and  appli- 
cation should  have  been  pointed  by  an  averment,  that  he 
thereby  meant  to  insinuate  to  the  pe#ple  of  England  that 
the  present  king  ought  in  fact  to  be  expelled;  and  not 
speculatively,  that  upder  such  circumstances  it  would  be 
lawful  to  expel  a  king. 

"  Gentlemen,  if  I  am  well  founded  in  thus  asserting, 
that  neither  in  law  nor  iii  fact  is  there  any  seditious  ap-- 
plication  df  these  general  principles,  there  is  nothing  fur- 
ther left  for  consideration,  than  to  see  whether  they  be 
warranted  in  the  abstract;— a  discussion  hardly  neces« 
sary  under  the  government  of  his  present  Majesty,  who 
holds  his  crown  under  the  act*of  settlement  made  in  con- 
sequence of  the  compact  between  the  king  and  people  at 
the  revolution. 

««  Gentlemen,  what  part  ypu  or  I  might  have  taken,  if 
we  had  lived  in  the  days  of  the  Stuarts,  and  in  the  un- 
happiest  of  their  days  which  brought  on  the  revolution,  is 
foreign  to  the  present  question :  Whether  we  should  have 
been  found  among  those  glorious  names  who  from  well- 
directed  principle  supported  that  memorable  ^ra,  or 
^imong  those  who  from  mistaken  principle  opposed  it, 

cannot 


74  FQHENSIC   BtO(Qr£MCB. 

cannot  affect  our  judgments  to-day :  whatever  part  we 
may  conceive  we  should  or  ought  to  have  acled,  we  ^e 
bound  by  the  acts  of  our  ancestors,  who  determined  that 
there  existed  an  original  compact  between  I^ing  and 
people^  who  declared  that  king  James  had  broken  it,  aB<t 
who  bestowed  the  crown  upon  another* 

^*  The  principle  of  that  memorable  revolution  is  fully 
explained  in  the  bill  of  rights,  and  forms  the  most  unan<» 
swerable  vindication  of  this  little  bqpk.  Tl>e  misdeeds  of 
l^ng  James  are  drawn  up  in  the  preamble  to  that  famous 
ftjktute  'f  and  it  is  worth  yo\y  attention  that  one  of  the 
principal  charges  in  the  catalogue  of  his  offences  is,  thai 
be  caused  several  of  those  subjects  (whose  right  to  carry 
arms  is  to-day  denied  hy  this  indictment)  to  be  disarmed 
in  defiance  of  the  laws. 

**  Our  ancestors  having  stated  all  the  crimes  for  which 
they  took  the  crowr^  from  the  head  of  their  fugitive  sove* 
reign,  and  having  placed  it  on  the  brows  of  their  deli- 
verer,  mark  out  the  conditions  on  which  he  is  to  wear  iu 
They  were  not  to  be  betrayed  by  his  great  qualities,  nor 
even  by  the  gratitude  they  owed  him,  to  give  him  an  un- 
conditional inheritance  in  the  throne :  but  enumerating 
all  th^ir  ancient  privileges,  they  tell  their  new  king  in 
the  body  of  the  law,  that  while  he  maintains  these  priir 
yileges^  and  no  longer  than  he  maintains  them.  He  is 

"  The  same  wise  caution  which  marked  the  acts  of  the 
revolution  is  visible  in  the  act  of  settlement  on  the  ac-. 
cession  of  the  house  of  Hanover,  by  which  the  crown 
was  again  bestowed,  upon  the  strict  condition  of  govern-* 
ing  according  to  law,  maintaining  the  Protestant  religion, 
and  not  being  married  to  a  Papist. 

«*  Under  this  wholesome  entail,  nvh'tch  again  vindicatu 
fvery  sentemc  in  this  book^  may  his  Majesty  and  his  posterity 

hold 
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V 

• 

hold  the  crown  of  these  kingdoms  for  ever  I  a  wish  in 
which  I  know  I  am  fervently  seconded  by  my  reverend 
client^  and  with  which  I  might  call  the  whole  county  to 
vouch  for  the  conformity  of  his  conduct. 

«« But  my  learned  friend,  knowing  that  I  was  Invulne- 
rable here,  and  afraid  to  encounter  those  principles  on 
which  his  own  personal  liberty  is  founded)  and  on  the 
assertion  of  which  his  well-earned  character  is  at  stake 
in  the  world,  says  to  you  with  his  usual  artifice ;  **  Let 
us  admit  that  there  is  no  sedition  in  this  dialogue,  let  us 
suppose  it  to  be  all 'constitutional  and  legal,  yet  it  may 
do  mischief:  why  tell  the  people  so?" 

<<  Gentlemen,  I  am  furnished  with  an  answer  to  this 
objection,  which  I  hope  will  satisfy  my  friend,  and  put  an 
end  to  all  disputes  among  us,  for  upon  this  head  I  will 
give  you  the  opinion  of  Mr.  Locke,  the  greatest  whig 
that  ever  lived  in  this  country,  and  likewise  of  Lord  Bo- 
lingbroke,  the  greatest  Tory  in  it ;  by  which  you  will  see 
that  Whigs  and  Tories  who  could  never  accord  in  any 
thing  else,  were  perfectly  agreed  upon  the  propriety  and 
virtue  of  enlightening  the  people  on.  the  subject  of  go- 
vernment« 

«  Mr.  Locke  on  this  subject  speaks  out  much  stronger 
than  the  dialogue.  He  says  in  his  Treatise  on  Govern- 
ment, *^  Wherever  law  ends,  tyranny  begins ;  and  who- 
ever, in  authority,  exceeds  the  power  given  him  by  the 
law,  and  makes  use  of  the  force  he  has  under  his  com- 
mand, to  compass  that  upon  the  subject  which  the  law 
allows  not,  ceases  in  that  to  be  a  magistrate,  and  ailing 
without  authority  may  be  opposed  as  any  other  man  who 
by  force  invades  the  rights  of  another.  This  is  acknow- 
ledged in  subordinate  magistrates.  He  that  hath  author 
rity,  by  a  legal  warrant,  to  seiac  my  person  in  the  street^ 
may  be  opposed  as  a  thief  and  a  robber  if  he  endeavours 

to 


/ 


76  VOtl£M$IC   ELO^EHCE. 

break  iff/^  my  house  to  execute  ic  on  me  there,  although  I 
know  he.  has  such  a  warrant  as  would  have  empowered 
him  to  arrest  me  abroad.  And  why  this  should  not  hold 
in  the  highest  as  well  as  in  the  most  inferior  magistrate, 
I  would  gladly  be  informed.  For  the  exceeding  the 
bounds. of  authority  is  no  more  a  right  in  a  great  than 
in  a  petty  officer,  in  a  king  than  in  a  constable  ;  but  is  so 
much  the  worse  in  him,  that  he  has  more  trust  put  in 
him,  and  more  extended  evil  follows  from  the  abuse  of 
it." 

<<  But  then  Mr.  Locke,  knowing  that  the  most  excel- 
lent  doctrines,  when  they  are  perverted  by  wicked  men 
who  have  their  own  private  objects  to  lead  them  to  that 
perversion,  or  by  ignorant  men  who  do  not  understand 
them,  takes  the  very  objection  of  my  learned  friend,  Mr. 
Bearcroft,  and  puts  it  as  follows  into  the  mouth  of  his 
adversary,  in  order  that  he  may  himself  answer  and  ex- 
pose it:  "  But  there  are  who  say  that  it  lays  a  founda- 
tion for  rebellion."  Gentlemen,  you  will  do  me  the 
honour  to  attend  to  this,  for  one  would  imagine  Mr. 
Bearcroft  had  had  Mr.  Locke  in  his  hand  when  he  was 
speaking. 

<«  But  there  are  who  say  that  it  lays  a  foundation  for 
rebellion,  to  tell  the  people  that  they  are  absolved  from 
obedience  when  illegal  attempts  are  made  upon  their  li- 
berties, and  that  they  may  oppose  their  magistrates  when 
they  invade  their  properties  contrary  to  the  trust  put  in 
them ;  and  that,  therefore,  the  doctrine  is  not  to  be 
allowed,  as  libellous,  dangerous,  and  destructive  of  tixe 
peace  of  the  world." 

"  But  that  great  man  instantly  answers  the  objection 
which  he  had  raised  himself  in  order  to  destroy  it, 
and  truly  says,  "  Such  men  might  as  well  say,  that  the 
people  should  not  be  told  that  honest  men  may  oppose 

robbery 


Yobbers  or  pirated^  lest  it  should  excite,  to  disorder  and 
bloodshed.'' 

-^    <<  What  reasoning  can  be  more  just  ?  for  if  we  were  to 

argue  from  the  possibility  that  human  depravity  and  folly 

may  tifrn  to  evil  what  is  meant  for  good,  all  the  comforts 

and  blessings  which  Godj  the  author  of  indulgent  nature, 

has  bestowed   upon  us,  and  without  which  we  should 

ncidier  enjoy  nor  indeed  deserve  our  existence,  would 

be  abolished  as  pernicious,  till  we  were  reduced  to  the 

fellowship  of  beasts. 

"The  Holy  Gospels  could  not  be  promulgated;  for 
though  they  are  the  foundation  of  all  the  moral  obliga- 
tions which  unite  men  together  in  society,  yet  the  study 
(tf  them  too  often  conducts  weak  minds  to  enthusiasm, 
madness,  or  false  opinions. 

"  The  use  of  {ustols  should  be  forbid ;  for,  though  they 
are  necessary  instruments  of  self-defence,  yet  men  often 
tutn  them   revengefully   upon  one   another  in   private 

quarrels. 

"Fire  ought  to  be  prohibited ;  for  though  under  due  re- 
gulations it  is  not  only  a  luxury  but  a  necessary  of  life, 
yet  the  dwellings  of  mankind  and  whole  cities  are  often 
laid  waste  and  destroyed  by  it. 

**  Medicines  and  drugs  should  not  be  sold  promiscuous- 
ly >  for  though,  in  the  hands  of  skilful  physicians,  they  are 
the  kind  restoratives  of  nature,  yet  they  may  come  to  be 
administered  by  quacks,  and  operate  as  poisons. 

**  There  is  nothing,  iri  short,  however  excellent,  which 
wickedness  or  folly  may  not  pervert  from  its  intended 
purpose. 

"  But  if  I  tell  a  man,  that  if  he  takes  my  medicine  in 

the  agony  of  disease,  it  will  expel  it  by  the  violence  of 

its  operation,  will  it  induce  him  to  destroy  lus  constitu^ 

don  by  taking  it  while  he  is  in  health  ?     Just  so,  when  a 

>  writer 


writer  speculates  on  all  the  ways  by  which  human  go^ 
vemments  may  be  dissolved,  and  points  out  the  remedies 
which  the  history  of  the  world  furnishes  from  the  expe- 
rience of  former  ages ;  is  he,  therefore,  to  be  supposed 
to  prognosticate  instant  dissolution  in  the  existing  gb- 
Ternment,  and  to  stir  up  sedition  and  rebellion  against 
It? 

I 

«« Haying  giren  you  the  sentimehts  of  Mr^  Locke,  pub- 
lished three  years  after  the  accession  of  king*  William, 
who  caressed  the  author,  and  raised  him  to  the  highest 
trusts  in  the  state,  let  us  look  at  the  senthnents  of  a  Tory, 
on  that  subject,  still  more  celebrated  both  in  the  repubitt 
of  letters,  and  on  the  theatre  of  the  world  :  I  speak  o£ 
the  great  lord  Bolingbroke,  who  was  in  arms  to  resto]re 
king  James  to  his  forfeited  throne,  and  who  was  anxious 
to  rescue  the  Jacobites  from  what  he  thought  a  scatldal 
on  them,  viz.  That,  because  from  the  union  of  so  many 
human  rights  centered  in  the  person  of  king  James,  they 
preferred  and  supported  his  hereditary  title  on  the  foot- 
ing of  our  own  ancient  civil  constitutions;  that  they, 
therefore,  believed  in  his  claim,  to  govern  Jure  divino,  in- 
dependent of  the  laws. 

"  This  doctrine  of  passive  obedience,  which  this  prose- 
<:ution  seems  to  assert  to  be  the  law,  and  which  certainly 
is  the  law,  if  this  dialogue,  which  denies  it,  be  a  libel, 
was  resented  above  half  a  century  ago  by  this  great  wri- 
ter even  in  a  tract  written  while  an  exile  in  France  on  ac- 
count of  his  treason  against  the  house  of  Hanover.  «*  The 
duty  of  the  people,"  says  his  lordship,  '«is  now  settled 
upon  so  clear  a  foundation,  tjiat  no  man  can  hesitate  how 
far  he  is  to  obey,  or  doubt  upon  what  occasions  he  is 
to  resist.  Conscience  can  no  longer  battle  with  the  un- 
derstanding: we  know  that  we  are  to  defend  the  crown 
with  our  lives  and  fortunes,  as  long  as  the  crOwn  protects 

us, 
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VLtf  and  keeps  strictly  to  the  bounds  within  which  the 
laws  have  confined  it.  We  know  likewise,  that  we  ait 
to  do  it  no  longer." 

«'  Having  finished  three  volumes  of  masterly  and  elo- 
quent discussions  on  our  government,  he  concludes  with 
stating  the  duty  imposed  on  every  enlightened  mind  to 
instruct  the  people  on  the  principles  of  our  government, 
in  the  following  animated  passage :  "  The  whole  tenden- 
cy of  these  discourses  is  to  inculcKite  a  rational  idea  of  th^ 
nature  of  our  free  government  into  the  minds  of  all  my 
countrymen,  and  to  prevent  the  fatal  consequence  of  those 
slavish  principles  which  are  industriously  propagated 
through  the  kingdom,  by  wicked  and  designing  men.  H^ 
^  who  labour^  to  Wend  the  people,  and  to  keep  them  from 
instruction  on  those  momentous  subjects,  may  be  justly 
suspected  of  sedition  and  disaffection  ;  but  he  who  makes 
it  his  business  to  open  the  undetsta^dings  of  mankind,  by 
laying  before  them  the  true  principles  of  their  govern- 
ment, cuts  up  all  faction  by  the  roots  ;  for  it  cannot  but 
interest  the  people  in  the  preservation  of  their  constitu- 
tion, when  thty  know  its  excellence  and  its  wisdom." 

*«  But,  says  Mr.  Bcarcroft,  again  and  again,  *<  Are  the 
multittdc  to  be  told  all  this  ?"  I  say  as  often  on  tny  part. 
Yes.  I  say,  that  nothing  can  preserve  the  government 
of  this  free  and  happy  country,  in  which  under  the  bles- 
sing of  God  we  Kvej  nothing  can  make  it  endure  to  all 
future  ages,  but  its  excellence  and  its  wisdom  being 
known  not  only  to  you  and  the  higher  tanks  of  men, 
who  may  be  overborne  by  a  contentious  multitude,  but 
by  disseminating  among  the  great  body  of  the  people 
the  true  principles  on  which  it  is  eftablished ;  which 
shews  them  that  they  are  not  the  hewers  of  wood,  and 
the  drawers  of  water,  to  men  who  avail  themselves'  of 

their 
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their  labour  and  industry  ;  but  that  govjcrnincnt  is  a  trust 
proceeding  from  themselves ;  an  emanation  from  their 
own  strength ;  a  benefit,  and  a  blefling,  which  has  stood 
the  test  of  ages  ;  that  they  are  governed  because  they  de- 
sire to  be  governed)  and  yield  a  voluntary  obedience  to 
the  Ihws  because  the  laws  pfotect  them  in  the  liberties 
they  enjoy. 

**  Upon  these  principles  I  assert  with  men  of  all  deno- 
minations and  parties,  who  have  written  on  the  subject 
of  free  governments,  that  this  dialogue,  so  far  from  mis- 
representing or  endangering  the  constitution  of  England, 
must  disseminate  obedience  and  afi^ction  to  it  as  far  as 
it  reaches ;  and  that  the  comparison  of  the  great  political 
institutions  with  the  little  club  in  the  village^  is  a  deci-  ^ 
site  mark  of  the  honest  intention  of  its  audior. 

*'  Does  a  man  rebel  against  the  president  of  his  club 
while  he  fulfils  his  trust  ?— No ;  because  he  is'  of  his 
own  appointment,  and  acting  for  his  comfort  and  bene- 
fit. This  safe  and  simple  analogy  lying  within  the  reach 
of  every  understanding,  is  therefore  adopted  by  the  scho- 
lar as  the  vehicle  of  instruction ;  and  wishing  the  pea- 
sant to  be  sensible  ^  the  happy  government  of  his  coun-> 
try,  and  to  be  acquainted  with  the  deep  stake  he  has 
in  its  preservation,  truly  tells  him,  that  a  nation  is  but  a 
great  club,  governed  by  tlie  same  consent,  and  hanging 
together  by  the  same  voluntary  compad;  impressing  up- 
on his  mind  the  great  theory  of  public  freedom,  by  the 
most  familiar  allusions  to  tlie  little  but  delightful  inter- 
courses of  social  life,  by  which  men  derive  those  benefits 
tliat  come  home  die  nearest  to  their  bosoms. 

"  Such  is  the  wise  and  innocent  scope  of  this  dialogue, 
which,  after  it  had  been  repeatedly  published  without 
censure,  and  without  mischief,  under  the  public  eye  of 

govern- 
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goTcnunent  in  the  ca^ital^  is  gravely  supposed  to  havt 
jbeen  circulated  by  my  rererend  friend  many  months  after- 
wards^  with  a  malignant  purpose  to  overturn  the  monar« 
chy  by  an  armed  rebellion. 

Gentlemen,  if  the  absurdity  of  such  a  conclusionf, 
from  the  scope  of  the  dialogue  itself,  were  not  self-evi- 
dent, I  might  render  it  more  glaring  by  adverting  to  the 
condition  of  the  publisher:  The  affectionate  son  of  a 
reverend  prelate,  not  more  celebrated  for  his  genius  audi 
learning  than  for  his  warm  attachment  to  the  constitu- 
tion, and  in  the  direct  road  to  the  highest  honors  an4 
emoluments  of  that  very  church  which,  when  iht  ino^ 
narchy  falls,  must  be  buried  in  its  ruins  :  Nay,  the  pub*' 
Ksher  a  dignitary  of  the  same  church  Jiimself  at  an  e^rly 
period  of  his  life,  and  connected  in  friendship  with  those^ 
who  have  the  dearest  stakes  in  the  preservation  of  the 
government,  and  who,  if  it  continues,  may  raise  him  tq 
all  the  ambitions  of  his  profession. 

I  cannot  therefore  forbear  from  wishing  that  somebody^ 
in  the  happy  moments  of  faiicy,  would  be  so  obliging  as 
to  try  at  a  reason,  in  compassion  to  our  duluess,  virhf 
my  reverend  friend  should  aim  at  the  destruction  of  tfi^. 
present  establishment ;  since  you  cannot  but  see,-  that 
the  moment  he  succeeded,  down  comes  his  fathei^s 
mitre,  which  leans  against  the  crown,  and  away  gots 
his  own  deanery,  with  all  the  rest  of  his  livings  ^v 
neither  you  nor  I  have  heard  any  evidence  to'  en- 
able us  to  guess  at  what  he  is  looking  for  in  their 
room. 

Tet,  in  the  face  of  all  these  absurdities,  and  without 
a  color  of  evidence  from  his  character  or  condtict  in  any 
part  of  his  life,  he  is  accused  of  sedition ;  a;fi'd  under 
the  fake  pretence  of  public  justio^,  dragged  but  of  hig 
own  country,  deprived,  of  that  trial  byihis  n«|g|ibours 

vol.  III.  <s  which. 
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jrbfeh  is  the  right  <>l  the  xhe:im%t  ^man  who  hesfs  me^ 
1194  arraigned  befoire  jfiou,  who  are  stralsg^a  ta  thosb 
j^uhlic  virtues  which  would  in  diemselvesrbc  an  answer,  to 
this  malevolent  accusation.  But  when  I  mark  your  seti- 
sibilUy  and  justice  in  the  anxious  attention  you  have  be- 
stowed I  when  I.  i;^flect  upon  y6ur  charaoteca^  alid  ob- 
serve frohn  the  paiier  ('th6ttgh  i  am  personally  uiikxiown 
•to  you)  that  you  are  men  of  rank  in  youir  own  countryi 
J  know  how  tliesb  eircuinistances  of  injustice  will  operate ; 
and  I  therefore  freely  focgive  the  prosecutor  for  having 
fled  from  his  original  ttibonaL 

"  Gentlemen,  I  come  now  to  a  point  very  material  foe 
your  consideration;  on  which  even  my  learned  frkod 
and  I,  who  are  brought  here  for  the  express  pu^ose  tX 
disagreeing  in  every  thing,  can  avow  no  dHFerence  of 
t)pinion ;  on  which  judges  of  old  and  bf  modern  times, 
and  lawyers  of  all  interests  and  parties,  have  ever  agreed  $ 
tiamely,  that  even  if  this  innocent  paper  were  admitted 
to  be  a  libel,  the  publication  would  not  be  criminal,  if 
you^  the  jury,  saw  reason  to  believe  that  it  was  not  pub- 
lished by  the  Dean  with  a  criminal  intention.  It  is  true,  that 
if  a  paper,  containing '  seditious  and  libcUous  matter,  be 
published,,  the  publisher  is  prima  facie  guilty  of  sedition, 
the  bad  intention  being  a  legal  inference  from  the  act  of 
publishing  :  but  it  is  equally  true,  that  he  may  rebut  that 
a  liferent  ey  by  shewing  that  he  published  it  innocently. 

*<  This  was  declared  by  Lord  Mansfield,  in  the  case  of  the 
'King  and  Woodfall ;  where  his  Lordship  said,  that  the 
fact  of  publication  would  in  that  instance  have  constituted 
guilt,  if  the  paper  was  a  libel ;  because  the  defendant  had 
given  no  evidence  to  thejury  to  repel  the  legal  inference 
of  guiltv  as  arising  ffbm  the  publication;  but  he  said,  at 
:the  same  time,  in  the  words  that  I  shall  read  to  yoU) 
that  such  legal  ii;ference  was  to  be  repell^tt  by  proof. 
^  «  There 
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«  *  The^  may  be  caies  wllerfe  the  faflk  of  the  paMicatitWi 
even  of  a  libel  may  be  justified  or  elcttsdd  as  lawful 
or '  imiocent ;  for  no  fact  which  Is  not  criminal,  evefn 
though-  the  paper  be  a  libel,  can  amount  to  a  publication 
of  which  a  defendant  ought  t6  be  found  guilty/ 

**  I  rea"d  these  words  from  Butrow's  Reports,  published 
undcrtfae  eye  of  tJic  Court,  and  they  open  to  me  a^  decisive 
defence  of  the  Dean  of  St.  Asaph  upon  the  ptesetit  oc^ 
rion,  antd  give  you  an  evident  jurisdiction  to  acquit  hlm^ 
cveti  if  the  law  upon  libels  were  a^  it  is  laid  dov^ri  to  ydti 
by  Mr.  Bearcroft:  for  if  I  shew^  you,  that  the  publi- 
cation arose  from  itfotives  that  Wete  innocent,  and  not 
seditious>  he  is  hot  ^  criminal  piiiblisher,  even  if  the  Dia^ 
logue  were  a  libel,  a*id,  according  even  to  Lord  Mans^- 
field,  ought  not  to  be  fdund  guilty. 

"The  Dean  of  St.  As^ph  was  one  of  a  great  rtiaily  re^- 
spectable  gentlemen  who,  imfite^sed  with  the  dangers 
impending  over  the  public  credit  of  thfe  natitort,  exhausted 
by  a  long  war,  and  oppressed  with  grievous  ta:^es,  formed 
thdnselves  into  a  committee,  aecorciing  to  Ac  example 
of  other  counties,  to  petition  tiie  legislature  to  observe 
great  caution  in  the  expenditure  of  the  public  money. 
This  Dialogue!  bcittg  writteti  by  Sit  Williarh  Jofles,  a 
liear  relation  of  die  Dean  by  marriage,  #as  either  sent,  or 
found  its  way  to  him  iii  the  course  of  pubKc  circulation. 
He  knew  the  character  of  the  author  ^  he  had  nb  reason  to 
suspect  him  of  sedition  or  disaffection ;  and  saw  and  be* 
Keved  it  to  be,  what  I  at  this  hour  believe,  and  have  re- 
presented it  to  you,  a  plain,  easy  manner  of  shewing  the 
people  the  great  interest  they  had  in  petitioning  Parlia- 
ntent  for  evety  thiiig  beneficial  to  the  public.  It  was  ac- 
cordingly the  bpihioti  of  the  Flintshire  Committee,  and 
not  patttculairly  of  the  Deah,  a^  an  iridividiial,  that  the 
Disflogue  should  fee  tratlsTkted  into  Wclshj^ml  pdbJ?shcd. 

GO,  It 
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It  was  accordingly  delivered,  at  the  desire  of  the  Com-» 
mittee,  to  a  Mr.  Jones,  for  the  purpose  of  translation. 
This  gentleman,  who  will  be  called  as  a  witness,  told 
the  Dean  a  few  days  afterwards,  that  there  were  persons, 
not  indeed  from  their  real  sentiments,  but  from  spleen 
and  opposition,  who  represented  it  as  likely  to  do  mis- 
chief, from  ignorance  and  misconception,  if  translated 
.and  circulated  in  Wales. 

<<  Now,  what  would  have  been  the  language  of  the  de- 
fendant upon  this  information,  if  bis  purpose  had  been  that 
.which  is  charged  upon  him  in  the  indictment  i  He  would 
have  said,  <  If  what  you  tell  me  is  well  founded,  basUn 
/he publication ;  my  object  is  sedition;  my  plan  is,  that 
there  may  be  rebellion  in  Wales  ;  I  am  sure  I  shall  never 
raise  one  here,  by  the  dissemination  of  such  a  pamphlet 
in  English  :  therefore  let  it  be  instantly  translated,  if  the 
ignorant  inhabitants  of  the  mountains  are  likely  to  collect 
from  it  that  it  is  time  to  take  up  arms^' 

'*  But  Mr.  Jones  will  tell  you,  that,  on  the  contrary,  the 
instant  he  suggested  that  such  an  idea,  absurd  and  un« 
founded  as  he  felt  it,  had  presented  itself  from  any  mo- 
tives to  the  mind  of  any  man,  the  Dean,  impressed  as  he 
was  with  its  innocence  and  its  safety,  instantly  acquiesced, 
and  recalled,  even  on  his  own  authority,  the  intended  pub- 
lication by  the  Committee;  and  it  never  was  translated  into 
the  Welsh  tongue  at  all,  nor  circulated  amongst  that  multi- 
tude, which  Mr.  Bearcroft  is  so  desirous  of  keeping  in 
.darkness  )  as  if  obedience  to  free  Government,  like 
bigotry  to  priestcraft,  was  to  be  upheld  by  ignorance  and 
delusion. 

«  And  here  the  Dean's  connexion  'with  this  Dialogue 
would  have  ended,  if  Mr.  Fitzmaurice,  who  never  lost 
any  occasion  of  defaming  and  misrepresenting  him,  had 
tiot  thought   fit,  near  three   months  after  the.  idea  of 

tranflation 
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translation  "wzs  abandoned,  to  reprobate  and  condemn 
the  Dean's  conduct  at  the  public  meetings  of  the  county, 
in  the  severest  terms,  for  his  former  intention  of  circu- 
lating the  Dialogue  iii  "Welsh  ;  declaring  that  its  doctrines 
were  seditiouSy  treasonable^  and  repugnant  to  the  principles  of 
our  Government. 

"  It  was  upon  this  occasion  that  the  Dean,  naturally  an-- 
xious  to  redeem  his  character  from  the  unjust  aspersions 
of  having  intended  to  undermine  the  constitution  of  his 
country;  conscious  that  the  epithets  applied  to  the  Dia- 
logue were  false  and  unfounded  ;  and  thinking  that  the 
production  of  it  would  be  the  most  decisive  refutation  of 
the  groundless  calumny  cast  upon  him,  directed  a  few 
English  copies  of  it  to  be  published  in  vindication  of  his 
former  opinions  and  intentions,  prefixing  an  advertise-* 
ment  to  it  which  plainly  marks  the  spirit  in  which  he  pub— 
lished  it.     For  he  there  complains  of  the  injurious  misre- 
presentations I  have  adverted  to,  and  impressed  with  the 
sincerest  conviction  of  the  innocence,  or  rather  the  merit, 
of  the  Dialogue,  makes  his  appeal  to  the  friends  of  the 
Revolution  in  his  justification." 

[Afr.  Ershine  here  read  the  Advertifement  to  the  Juryy 
as  prefixed  to  the  Dialogue,"] 

"  Now,  Gentlemen,  if  you  shall  believe  upon  the  evi- 
dence of  the  witness' whom  I  shall  bring  before  you,  and 
of  the  advertisement  prefixed  to  the  publication  itself, 
(which  is  artfully  kept  back,  and  forms  no  part  of  the  ih-» 
dictment,)  that  the  Dean,  upon  the  authority  of  Sir  Wil- 
liam Jones  who  wrote  it,  and  of  the  other  great  writers  on 
the  principles  of  our  Government,  and  of  the  history  of  the 
country  itself,  really  thought  the  Dialogue  innocent  and 
meritorious,  and  that  his  single  purpofe  in  publishing  was 
the  vindication  of  his  character  from  sedition  ;  then  he  is 
fipt  guilty  pf  this  indictment,  which  charges  the  publica- 

G3  tioi^ 
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tlon  with  a  wict^d  ipteiit  to  excite  disaffection  to  the 
Kiogi  ^d  rjcbellion  against  his  Government. 

*'  :/^ctuf  non  facit  reum  nisi  mns  sit  rea^  is  the  greajt 
ipa;x^fn  pf  p^nal  jjusticej  ^d  stajids  a^  this,  tog  of  t]|^  cri^ 
minal  pag^^  in  ev^ry  volume  of  our  hun^ane  aAd  sensible 
laws.  The  hostile  mind  is  the  crime  which  it  is  ypuy 
djji^y  ^o  decyphe^ ;  and  I  am  sure  you  will  discharge  it 
i(fr^  the  pharity  pf  christ'ianf ;  refusing  to  adopt  a  harsh 
ai^d  f^el  construc^ioui  when  one  that  is  fair  and  honors 
able  is  more  reconcileable,  not  only  with  all  probabilities, 
bi|t  with  th^t  evidence  which  you  are  fworn  to  make  the 
foundation  of  your  verdict.  For  the  prosecutor  rests  on 
the  single  faict  of  publication,  without  th^  advertisement, 
a|i4  without  being  able  to  cast  an  imputation  upon  the 
defendant's  conduct  j  pr  even  in  obsjervation  to  assign  a 
motive  to  give  v^eri^imilitude  to  the  charge. 

^  I  sh^l,  on  the  other  hand)  shew  you  that  this  sower 
of  sedi^on  ha$  b^ei>  lately  honored  with  the  public 
thanks  of  the  couiity  in  which  he  Hy^s,  for  his  constitu-* 
tional  indep$f)d§nt  cquduct;  and  shall  bring  before  you 
the  highest  characters  that  inhabit  it,  to  prove  the  anxiety 
which,  in  every  part  of  his  life,  he  has  manifested  for 
the  public,  and  the  zeal  with  which,  in  stations  both 
religious  9nd  civil,  he  has  served  it. 

*<  Gentlemen,  after  the  length  pf  time  which,  very 
contrary  to  my  inclination,  I  hav^  detained  you,  I  am 
%>WQ  you  will  be  happy  to  hear  that  there  is  but  one  other 
point  to  which  my  duty  obliges  me  to  direqt  your  atten- 
^on. 

*«'I  should,  perhaps,  have  ^aid  nothing  more  concern-, 
ing  that  particular  province  which  belongs  to  you  as  a 
jury,  upon  this  occasion,  than  the  little  1  touched  upon 
it  at  the  beginning,  if  my  friend  Mr.  Bearcroft  had  not 
f:ompell<ed  me  tp  it,  by  drawing  a  line  around  you,  say- 
ing 


iag  (I  iMspe  mUk  tl^esainojiflbci^that  king  Catuite  »atd  to^ 
4ie  sea),  c^Xhiisfinrsii^lt^hougo;^  But  sinca  he  kat^ 
thought  pn)pev:^to  coop  yi>u'iii,iit  is  fjny^liusinGs^' totet 
yott  out :  and  ipqgive  the  ^rbatsr  f  weight  to^  wha*  1  fern 
about  ta  say  to  you,  1  hare  no  0bjsectidtt  that  ^ety'thJftg; 
which  I  may  uttfer  shall  be  cdnsldeifed  ais  pr6oe«ditig  fkmi 
my  own  private  opinions ;  an4  that  ndt^  only  my  ptfcrfes- 
sioaal  cbatacter,  but  n(iy  more  Wlu^ble  rftputation  tfr  t- 
man,  and  a  member  of  socieiyi  may  stand  pr  £ilVby  the^ 
principles  wfajkh  I  shall  lay  ddwh  for  the  iK^gutetioni^if 
pur  judgments!.  -  »  i    -  ,  • 

«<This  is  oertainly  abbld  thif|g  for  me  t«  sayj  ^stlfce 
what  I  am  about  to  dbliver  ifiay  clash  in  ^i^m&  dtfft6e^ 
though  certaitdy  it  vnll  nH  throHghmi^  with  tii(f  decision  of 
a  great  and  revevepd  judge  whp  h^  administeaiediheljttSi^ 
tice  of  this  country  f or  abpT^  half  a  century  wi||i  sihgu* 
br  advantage  ta  the  public, .  and  <}istfng!4is]^d  lepbtation' 
to  himself  \  but  whose  extraordisay  faciilUf Si  asid  igenerali 
iatogrity,  which  I  should  be  ^^  to  all  sendbHiky  and 
justice  vf  I  did  not  acknowledge  with  rQ^r^nce  and  afv^^ 
f^tabn,  coi^M  not  protect  hif^  fvom  mu^h  ^bldqu^  when*^ 
he  appeared  as  the  supporter  b£those^iloeiri(neswh)di  I^ 
am  about  to  cantrovert.    I  diall*«ekitainly  rievier  join  in  die* 
cstufnny  that  followed  thenv 'beoinue' I  believe  hf  aiUed> 
i^wn  that,  us:  upon  aU  other  oodasion^  ^tth  the  strictes^^ 
iategrity;  an  admission  whieh  it  ^  qiy>\duty  to.  mabo^l 
which  r  render: with  gre&t  satisfiotiei^  and  wkrch' provef! 
nothing,  n^ove  ikm  that  the  gveatest  eif  mtti  arbr&Qiblo  in: 
tlreir  judgm«(nts,  and  warns  tts<r<b  judge.fromi  the  ^isenoee 
or  things,  and  not  from  the'  authorkyy  6f>^  names,  how- 
ever imposing,  •  :      V    :    !    .       \   ,  .^  V 

<<  Gentlemen,  the  opiniQii  I  a^d^  to  is,  thdt  (ikbl-  $r 
net  Hkel  h  a  qiicstibn  of  law  fof^fihe  judge,  yonv  jurvidic^^ 
tbn  being  contined  to  the  fact  of  publication.     And  if 
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this  was  all  that  was  meant  bj  the  poattion  (though  I 
could  never  admit  it  to  be  consonant  withceadon  dr  law), 
it  would  not  affect  me  in  the  present  instance,  since  all 
that  it  would  amount  to  would  be,  that  my  lord,  and  not 
you,  would  deliver  that  opinion,  which  would  guide  the 
presieint  verdict.    But  what  I  am  afraid  of  upon  this  oct 
casionis,  that  neither  of  you  Are  to  give  it|  for  so  my 
friend  has  expressly  put  it*     <  My  lord,'  says  he,    'will 
probably  not  give  you  his  opinion  whether  it  be  a  libel  or 
not,  because,,  as  he  will  tell  you,  it  is  a  question  open 
upon  the  rejcord  j  and  that  if  Mr.  Erskine  thinks  the  pub- 
lication innocent,  he  may  move  to  arrest  the  judgment.' 
Now  this  is  just  the  most  artful  and  the  most  mortal  stab 
that  can  be  given  to  justice,  and  to  my  innocent  client. 
All  I  wish  18  his  lordship's  judgment  to  guide  yours  in  de-* 
termining  whether  this  pamphlet  be  or  be  hot  a  libel ;  be- 
cause, knowing  the  scope  of  his  understanding  and  pro- 
fessional ability,  I  have  a  moral  certainty  dbat  his  opinion 
would  be  layp|rable.    If  therefore  libel  or  no  libel  be  a 
question  of  law,  as  is  asserted  by  Mr.  Bearcroft,  I  call 
for  his  lordship's  judgment  upon  that  question,  according 
to  the  regular  course  of .  all  trials  where  the  law  and  the 
fact  are  blended ;  in  all  which  cases  th^  notorious  office 
of  the  judge  is  to  instruct  the  conscien(;es  of  the  jury  to 
draw  a  correct  legal  conclusion  from  th<^  facts  in  evidence 
before  them.    A  jury  are  no  more  bpiind  to  return  a 
fecial  verdict  in  cases  of  libel,  than  upon  other  trials, 
Criminal  and  civil,  where  law  is  mi^ed  with  fact ;  but  are 
to  f  nd  generally  upon  both,  receiving,  as  they  constantly 
dot  receive  in  every  court  at  Westminster^  the  opinion  o(^ 
the  judge  both  on  the  evidence  and  the  law* 

«<  Say  the  contrary  who  will,  I  assert  this  to  be  the  ge- 
nome, unrepealed  constitution  of  England  i  and  there* 


tare  if  the  learned  judge  shall  tell  jou  that  this  pam- 
phlet is  ia  tt^  abstract  a  libel ;  though  I  shall  not  agree 
that  you  are  therefore  bQuiui  to  find  th^  defendant  guilty 
unless  you  tlunk  $o  likewise,  yet- 1  shall  certainly  think' 
that  it  ought  to  have  very  great  weight  with  yoUf  and 
that  you  should  not  rasblyy  and  without  great  considera- 
tion, go  against  it.  But,  if  you  are  only  to  find  the  fact 
of  publishing,  which  is  not  even  disputed  $  and  the  judge 
is  to  tell  you,  that  the  niatter  being  on  the  record,  he 
shall  shut  himself  up  in  silence,  and  give  no  opinion  at 
all  as  to  the  libellous  and  seditious  tendency  of  the  paper« 
and  yet  shall  nevertheless  expectyou  to  affix  the  epithet 
of  guilty  to  the  publicationof  a  thtng.the  giult  of  wbidi^ 
you  are  forbid,  and  he  refuses  to  examine  v  miserable 
indeed  is  the  condi^on  into  whi^b  we  are  fallen!  for  if 
yoii,  following  such  directions^  bring  in  a  verdict  of 
guilty,  without  finding  the  publi<;ation  a  libel,  or  the 
publisher  seditious;  and  I  afterwsirds,  in  mitigation  of 
punishment,  apply  to  that  humanity  and  mercy  which  is 
never  deaf  when  it  can  be  addij^essed  consistently  with  the 
law )  I  AM  be  told  in  the  language  I  before  put  in  the 
mouths  of  the  judgesj  <  You  are  estopped.  Sir,  by  the 
verdict:  we  cannot  hear  you  say  your  client  was  mistaken, 
but  not  guilty  *,  for,  had  that  been  the  opinion  of  the 
jury,  they  had  a  jurisdiction  to  acquit  him.' 

^<  Such  is  the  way  in  Avhich  the  liberties  of  Englishmen 
^re  by  this  new  doctrine  to  be  shufi^ed  about  from  jury. 

to  court,  without  having  any  sdid  foundation  to  rest  on. 
"Gentlemen,  I  call  this  the  effect  of  new  dpptrines,, 
because  I  do  not  find  them  supported  by  that  current  of 
ancient  precedents  which  constitu;:es  English  law.  The 
history  of  seditious  libels  is  perhaps  one  of  th«  most 
interesting  subjects  which  can  agitate  a  court  of  justice,^ 

and 
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and  my  frtciid  thought  it  pittdcnt  to  touch  but  very  slight- 
ly uppn  it. 

«  Wc  all  knffw^  that  by  the  immemorkl  udage  of  this 
c^Uittty^  no  mat  in  a.criininal  case  could  cVer  be  com- 
pelW  to  plead  a:  special  pica  ;^  for  although  bur  anccs- 
tpij$  settled  an  accurate  boundary  between  kw  and  fact, 
obliging  the.  party  defendant  who  could  n6t  deity  the  lat- 
ter to  shew  hisr  ju8ti6cation  to  the  court ;  yet  a  man  ac- 
cursed of  a  crime  had  always  a  right  to  throw  himself  by 
a  general  plea  upon  the  jusdce  of  hispeers;  and  on  such 
genoral  issue,  his  evidence  to  the  jury  might.be  ever  as 
broad  and  general  asif  he  had  pleaded  a  special  justifica- 
tion.    The  reason  of  this  distinction  ils  obvious. 

^^Thie  rights  of  property  depend  upon  varibus  intricate 
rules,  which  require  much  learning  to  adjust^  and  much 
precision  to  give  them  stability  ^  but  crimes  consist  wholly 
in  intention ;  and  of  that  which  passes  in  the  breast  of 
an  Engli^man  as  the  motives  of  his  actions,  none  but  an" 
English  jury  shall  judge. — ^It  is   therefore  impossible,  in 
most  criminal  Cases,  to  separate  law  from  fs^ct ;  and  con- 
aequently  whether  a  writing  be  or  be  not  a  libel,  never 
can  be  an  abstract  legskl  question  for  judges.  And  this  po- 
sition is  proved  by  the  immemorial  practice  of  courts,  the 
forms  of  which  are  founded  in  legal  reason :  for  that 
very  libel  over  which  it  seems  you  are  not  to  entertain 
any  jurisdiction,   is  always  read,  and  often   deliy^re^ 
to  you  out  of  court  for  your  consideration. 

<^  The  administration  of  crimmal  justice  b  the  hWs 
of  the  people,  is  the  basis  of  all  freedom.  While  tl^tt. 
remains  there  can  be  no  tyranny,  because  the  people  will 
not  execute  tyrannical  laws  on  themselves.  Whenever 
it  is  lost,  liberty  must  fall  along  with  it,  because  the 
©word  of  justice  falls  int6  the  hands  of  men,  who,  how- 
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M.Our  wl^e } Ja(?tftry  is  ^i^rjitfove  ehequearcd  witK  the^ 
st^l^ggle^  qfi  wrrl^pp^ciff^  t^  fqji^n^liii  this  important  pri- 
vikgPt  "wlikh.  ir^  :C||8e$  of  4ibdl  liafi  bden  too  often  a 
shameful  a^d  difigf9te£ul '  (ubjcft  of .  con^ioviersy.  For 
the  ancient  goy^i9lXiiciit  of  ihi»  ooi]iktr|r/no(i4)euig  fotindf> 
ed  (like  t}^  mQder!^)  ttpon  th^  krio^ledge  which  die 
pisop]^  )||li^9  of  its  «)ocdy(eQCQ>  but^sttppoftdd  by  amaentT 
&uper^itioti$f  ^nd  (the  lash  of  power^  it  is;  no  wonder* 
4iat  ,it  sfiw  the  sfcds  jof  ils  deitmctbo:  in  a  fiee  piisss. 

<<  Firi^Mfing,  th^r«for«»  opoo  ths  Ttvival  o£ ;lGtterSj  "^en 
the  lights  of  phi]b$ppbyr:led  to  the  d^^dn  of  these  pve* 
scnptire  usurpations,  wasiCcmsidQied  a^  d^  matter  of  statC| 
and  anhj^^ed,  to  the.  ebbtcol  of  licenceiis  appointed  by 
the  crown:  and  although  our  ancestc»rs  bad  stipulated  by 
Magna  Charta,  that  no  freeman  should  be  judged  but  by 
his  peersi  thje  cpurt3  of  sUr  chaml^r  and  high  commis- 
sidn^  consisting  of  privy  counsellors  erected  during  p1ea«. 
sure/  Opposed  themselves  to  that  fisedom  of  conscience 
and  civil  opinion)  wUch  evmii  th^n  were  laying  the  foun^- 
dationsof  the  revolution.  - 

V  Whoever, wrote  on  die  principles  of  gqyeninienf:  was 
pilloried  in  the  star  chamber,  and  whoever  exposed  the 
errors  of  a  false  religion  was  persecuted  by  the  commis- 
sion court* 

"  But  no  power  can  supersede  the  privileges  of  men  in 
society,  when  once  the  lights  of  science  have  arisen 
amongst  them.  The  prerogatives  which  former  princes 
exercised  with  safety,  and  even  with  popularity,  Were 
not  to  be  tolerated  in  the  days  of  the  first  Charles,  and 
our  ancestors  insisted  that  these  arbitrary  tribunals  should 
be  aboliished.  Why  did  they  insist  upon  that  abolition  ? 
Was  it  that  the  question  of  libel,  which  was  their  prin*. 
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cipal  jurisdiction^    should  be  determbed   only,  fey   tke 
judges  at  Westminster  ? — In  the  present  times,  tvtn  such 
a  reform,   though  yery  defective,  ihight  be  consistent 
with  reason,  because  the  judges  are  now  ffeei  honorable, 
independent,  and  sagacidus  tncn ;  btft  in  those  days  they 
were  wretches ;  libels  \lpon  all  judicature  ;  and  instead 
of  admiring  the  >¥isdom  of  our  Ancestors,   if  that  had' 
been  their  policy,  I  should  have  held  them  up  as  lunadcs, 
to  the  »:ofF  of  posterity ;  since  in  the  times  When  these 
imconstitutional  tribunals  were  suppl^tited,  the  doutt^'at 
Westminster-hall  were  filled  with  judge<^  equally  the  tool^  ' 
of  power  as  those  in  the  star  chamber ;  and  the  Wh61e 
policy  of  the  change  consisted  in  that^ principle,  which' 
was  then  tiever  disputed,  via.  that  the  judges  at  West- 
minster in  criminal  cases  were  but  a  part  of  the  court, 
and  could  only  administer  justice  through  the  medium  of 
a  jury. 

«<  When  the  people,  by  the  aid  of  an  upright  parliament, 
had  thus  succeeded  in  reviving  the  constitutional  trial  by 
the  country,  the  next  course  taken  by  the  ministers 
of  the  crown,  was  to  pollute  what  they  could  not  de- 
stroy :  sheriffs  devoted  to  power  were  appointed,  and 
corrupt  juries  packed  to  sacrifice  the  rights  of  their  fellow- 
citizens,  under  the  mask  of  a  popular  trial.  This  was 
practised  by  Charles  the  second  -,  and  was  made  one  of 
the  charges  against  king  James,  for  which  Re  was  expelled 
the  kingdom^ 

"Whep  juries  could  not  be  found  to  their  minds,  judges 
were  daring  enough  to  brow-beat  juries,  and  to  dictate  to 
them  >vhat  they  called  the  law ;  and  in  Charles  the  se- 
cond's time  an  attempt  was  made,  which,  if  it  had  prov- 
ed successful,  would  have  been  decisive. 

<<In  the  year  1670,  Penn  and  Mead,  two  quakers  be- 
ing indicted  for  seditiously  preaching  to  a  multitude  tuvtuU 

tuously 
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tiw«x/y  assembled  in  Gtacechurch-strect,  were  tried  be- 
fore the  re^oider  of  Londoni  who  told  the  jury  that  they 
had  nothing  to  do  but  te  find  whether  the  defendants  had 
fxr^ached  or  not ;  for. that,  as  to  whether  the  matter  or 
the  intention  of  their  preaching  were  sedjtiousi  these 
were  questions  of  law  and  not  of  facti  which  they  were 
to  keep  to  at  their  peril. 

*'  The  jury,  after  some  debate,  found  Penn  guilty  of 
speaking  to  people  in  Gracechurch-street^  and  on  the 
recorder's  telling  tjiem  that  they  meant,  no  doubt,  that 
he  was  speaking  to  a  tumult  of  people  there  ;  he  was  in- 
formed by  the  foreman,  that  they  allowed  of  no  such 
words  in  their  finding,  but  adhered  to  their  former  ver- 
dict*    The  recorder  refused  to  receive  it,   and  desired 
them  to  withdraw,  on  which  they  again  retired,    and 
brought  in  a  general   verdict  of  acquittal  v   which  the 
court  considering  as  a  contempt,  set  a  fine  of  forty  marks 
upon  each  of  them,  and  to  lie  in  prison  till  paid.     £d* 
ward  Bushel,  one  of  the  jurors  (to  whom  we  are  almost  a^ 
much  indebted  as  to  Mr.  Hampden,  who  brought  the 
case  of  ship-money  before  the  court  of  exchequer)  refus- 
ed to  pay  his  fine,  and,  being  imprisoned  in  consequence- 
of  the  refusal,  sued  out  his  writ  of    Habeas  Corpus, 
which^  with  the  cause  of  his  commitment  {viz.  his  r/- 
f using  to  find  according  to  the  direction  of  the  court  in  matter  of 
(aw)^  was  returned  by  the  ^herifi^s  of  London  to  the  court 
of  common  pleas ;  when  lord  chief  justice  Vaughan,  to 
his  immortal  honor,  addressed  himself  thus  : 
.    **  We  must  take  off  this  veil  and  color  of  words,  which 
make  a  shew  of  being  something,  but  are  in  fact  nothing. 
If  the  meaning  of  these  words,  fitting  against  the  direc* 
Hon  of  the  court  in  matter  of  law  ^  be,  that  if  the  judge,  having 
heard  the  evidence  given  in  court  (for  he  knows  no  other), 
shall  tell  th«  jury  upon  this  evidence,  that  the  law  }s  for 
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the  cro^im,  aiid  theyi  under  the  pain  of  fine  and  impri^ 
sonment,  are  to  find  accordingly >  every  i»dn  sees  that 
Che  jury  is  but  a  troublesome  delay,  gre^t  charge,  and  of 
no  use  in  determining  right  and  Wrong;  and  tfacT^fot^  th^ 
trials  by  them  may  be  better  abolished  tli^in  continued  j 
which,  were  a  strange  and  new-found  conclusion,  after  k 
trial  so  celebrated  for  many  hundreds  of  years  in  thiii 
country.* 

<<He  then  applied  this  sound  doctfrine  wi&  double  forc^ 
to  criminal  cases^  and  dischai^ed  the  upright  juror  froiii 
his  illegal  commitment. 

«<This  determination  of  the  right  of  jaries  to  find  k 
general  verdict  was  never  afterwards  questioned  by  suc- 
ceeding judges  ;  not  even  in  the  great  case  of  the  seven 
bishops,  on  which  the  dispensing  power  and  the  per- 
sonal fate  of  king  James  himself  in  a  great  measure  db^ 
pended. 

<«  These  conscientious  prelates  were,  you  know,  im- 
prisoned in  the  tower,  and  prosecuted  by  information  for 
having  petitioned  king  James  the  second  to  be  excused 
from  reading  in  their  churches  the  declaration  of  indul^ 
genceT  which  he  had  published  contrary  to  law.     The 
trial  was  had  at  the,  bar  of  the  court  of  kingVbench, 
when  the  attorney  general  of  that  day,  rather  more  pe^ 
remptorily  than  my  learned  friend  (who  is  much  better 
qualified  for  that  office,  and  whom  I  should  be  glad  to 
see  in  it),  told  the  jury,  that  thej  had  nothing  to  do  but 
with  the  bare  fact  of  publication,  and  said  he  shonld 
therefore  make  no  answer  to  the  arguments  of  the  bi- 
shop's cbun^cl,  as  to  whether  the  petition  was  or  was  not 
a  libel.     But  chief  justice  Wright  (no  friend  to  the  li- 
berty  of  the  subject,  and  with  whom  I  should  be  as 
much  ashamed  to  compare  my  lord  as  Mr.  Bearcroft  to 
that  attorney-general)    interrupted  l^im,  and  said>   •  Yes^ 

Mr. 
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Mr.  Attorney^  I  wlQ  tell  you  what  they  offer^  which  it 
will  lie  ujpon  you  to  answer :  they  would  have  you  shew 
the  jury  now  this  petition  had  disturbed  the  government^ 
or  diminished  the  king's  authprity/  So  say  I.  I 
would  have  Mr.  Bear  croft  shew  you^  gentlemen,  how 
this  d(iaiogue  has  disturbed  tl^e  king's  government,  ex- 
citing disloyalty  and  disaffection  to  his  person,  and  sdrred 
up  disorders  within  these  kingdoms. 

**  In  the  case  of  the  bishops,  Mr.  Justice  Powell  fol- 
lowed the   chief   justice,  saying   to  the  jury,  *  I  have 
given  my  opinion ;  but  the  whole  matter  is  beftnre  youy  gen- 
tie/Hen^  and  you   will  judge  of  it  J     Nor  was  it   with- 
drawn from  their  judgment ;  for  although  the  nuajority 
of  the  court  were  of  opinion  that  it  was  a  libel,  and  had 
so  publicly  declared  themselves  from  the  bench,  yet  by 
the  unanimous  judgment  of   all  the  judges,    after  the 
court's  own  opinion  had  been  pronOunoed  by  Way  of 
charge  to  the  jury,  the  petition  itself,  which  contained 
]K>  innuendos  to  be  filled  up  as  facts,  was  delivei^ed  into 
their  hands  to  be  carried  out  of  coiirt,  fpr  their  delibero- 
tbn.    The  jury  accordingly  withdrew  from  the  bar,  car^ 
Vflng  the  libel  with  them ;  and  (puzzled,  I  suppose^  by 
the  infsunotts  opinions -of  the  judges)  were  most  of  the 
night  in  deliberation  ;  all  Lot^don  surrounding  the  c^urt 
with  anitious  expectation  for  that  verdict,  which  was  to 
decide  whether  Englishmen  were  to  be  freemen  or  slaves. 
Gentlemen,  the  deci^pn  was  in  favor  of  freedom,  for 
the  reverend  fathers  were  acquitted  ;   abd  though  acquit- 
ted in  direct  opposition  to   the  judgment  of  the  courtf, 
yet    it  never  occurred  even    to   these   arbitrary   men 
who  presided  in  it  to  cast  upon  them  a  censure  dr 
a  frown. 

^^  This  niemorable  and  never-to4>e-forgotten  trial  is  a 
t^Yiking  monument  of  the  importance  of  these  rights, 

which 
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which' no  juror  shouM  ever  surrender ;  for  if  die  legatlify 
of  the  petition  had  been  referred  as  a  question  of  law  to 
the  court  of  king's  bench,  the  bishops  would  have  been 
sent  back  to  the  tower,  the  dispensing  power  would  have 
acquired  new  strength,  and  perhaps  the  glorious  sera  of 
the  revolution  and  our  present  happy  constitution  had 
been  lost. 

"  Gentlemen,  I  ought  not  to  leave  the  subject  of  these 
.doctrines,  which  in  the  libels  of  a  few  years  past  were 
imputed  to  the  noble  earl  of  whom  I  formerly  spoke, 
without  acknowledging  that  lord  Mansfield  was  neither 
the  original  author  of  them,  nor  the  copier  af  them 
from  these  impure  sources:  it  is  my  duty  to  say,  that 
lord  chief  justice  Le^,  in  ihe^case  of  the  King  against 
Owen,  had  recently  laid  down  the  same  opinions  before 
him.  But  then  both  of  these  great  judges  always  con- 
ducted themselves  on  trials  of  this  sort,  as  the  learned 
judge  conducts  himself  to  day  \  considering  the  jury  as 
open  t,o  all  the  arguments  of  the  defendant's  counsel. 
And  particularly  in  the  case  of  Owen,  who  was  acquitted 
against  the  direction  of  the  court,  the  present  lord  Cam- 
den addressed  the  jury,  not  as  I  am  addressing  you,  but 
with  all  the  eloquence  for  which  lie  is  so  justly  celebrated 
in  the  world. 

*<  The  practice,  therefore,  of  these  great  judges  is  a  suf- 
ficient answer  to  their  opinions ;  for  if  it  be  the  law  of 
England,  that  the  jury  may  not  decide  on  the  question  of 
libel,  the  same  law  ought  to  extend  its  authority  to  pre- 
vent their  being  told  by  counsel  that  they  may. 

<<  There  is  indeed  no  end  of  the  absurdities  which  suck 
a  doctrine  involves;  for,  suppose  that  this  prosecutor, 
instead  of  indicting  my  reverend  friend  for  publishing 
this  dialogue,  had  indicted  him  for  publishing  the  Bible, 
beginning  at  the  first  book  of  Genesis,  and  ending  at  the 
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tnd  of  the  revelations,  without  the  addition  or  substrac- 
lion  of  a  letter,  and  without  an  innuendo  to  point  a  libel- 
lous application,  only  putting  in  at  the  beginning  of  the 
mdlctftient,  that  he  published  it  with  a  blasphemous  inr 
tention : — On  the  trial  for  such  a  publication,  Mr.  Bear- 
croft  would  gravely  say,  "  Gentlemen  of  the  jury,  you 
must  certainly  find  by  your  verdict,  that  the  defendant  is 
guiJty  of  this  indictment,  i.  e.  guilty  of  publishing  the 
Bible  with  the  intentions  charged*  by  it*     To  be  sure, 
every  body  will  laugh  when  they  hear  it,  and  the  convic- 
tion can  do  him  no  possible  harm  5  for  the  court  of  king's 
bench  will  deterniine  that  it  is  not  a  libel,  and  he  will  be 
discharged  from  the  consequences  of  ^the  verdict." 

"  Gentlemen,  I  defy  the  most  ingenious  man  living  to 
n^akc  a  distinction  between  that  case  and  the  present ; 
and  in  this  way  you  are  desired  to  sport  with  your  oaths, 
by  pronouncing  my  reverend  friend  to  be  a  criminal,  with- 
out rither  determining  yourselves,  or  hearing  a  determi- 
nation, or  even  an  insinuation  from  the  judge  th^  any 
•^rinie  has  been  committed  ;  following  strictly  that  famous 
and  respectable  precedent  of  Rhadamanthus,  judge  of 
bell,  who  punishes  first,  and  afterwards  institutes  an  en- 
quiry into  the  guilt. 

"  But  it  seems  your  verdict  would  be  no  punishment, 
^  judgment  on  it  was  afterwards  arrested.  I  am  sure, 
"  I  thought  the  dean  so  lost  to  sensibility  as  to  feel  it  no 
punishment,  he  should  find  another  counsel  to  defend  him. 
"Ut  I  know  his  nature  better.  I  know  that,  conscious 
as  he  is  of  his  own  purity,  he  would  leave  this  court  * 
banging  down  his  head  in  sorrow,  if  he  v/as  held  out  by 
your  verdict  a  seditious  subject,  and  a  disturber  of  the 
peace  of  his  country  5  and  that  he  would  feel  the  arrest 
of  judgment,  which  would  follow  in  the  term  upon  his 
formal  appearance  in  court  as  a  criminal,  to  be  a  cruel 
Vol.  Hi.  H  insult 
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^insult  upon  his  innocence,  rather  than  a  triumph  over 
the  unjust  prosecutors  of  his  pretended  guilt. 

*'Let  me  therefore  conclude  with  reminding  you,  gentle* 
men,that  if  you  find  the  defendant  guilty,not  believing  that  * 
the  thing  published  is  a  libel,  or  that  the  intention  of  the 
jpublisher  was  seditious,  your  verdict  and  your  opinion 
will  be  at  variance,  and  it  will  then  lie1>etwpen  God  atid 
your  own  consciences  to  reconcile  the  contradiction. 

**  As  the  friend  of  my  client,  and  the  friend  of  my 
country,  I  shall  feel  much  sorrow,  and  you  yourselves 
will  probably  hereafter  regret  it,  when  the  season  of  re- 
paration is  fled.  But  >vhy  should  I  indulge  such  unplea- 
sant apprehensions,  when  in  reality  I  fear  nothing  i  I 
know  it  is  impossible  for  English  gentlemen,  sitting  in  the 
place  you  do^  to  pronounce  this  to  be  a  seditious  paper ; 
much  less,  upon  the  bare  fact  of  publication,  explained 
by  the  prefixed  advertisement,  arid  the  defendant's  general 
character  and  deportment,  to  give  credit  to  that  sedi- 
tious purpose  which  is  necessary  to  convert  the  publica- 
tion even  of  a  libel  itself  into  a  crime*  . 

<^  I  beg  pardon  of  my  lord,  and  of  you,  gentlemen, 
for  the  long  time  I  have  trespassed  upon  your  indulgent 
and  patient  attention:  nothing,  indeed,  but  the  duty  I 
owe  my  client  could  have  induced  me  to  do  it,  after  the 
fatigue  I  have  sustained  in  a  very  long  journey  to  appear 

before  you.'* ^Verdict   '*  Guilty  of  publishing— but 

whether  a  libel  or  not  the  jury  do  not  find." 
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Speech  of  John  Philpot  Curran,  Esq.  in  defence  of 
Lady  Pamela  Fitzgerald  and  her  infant  children, 
at  the  bar  of  the  House  of  Commons  in  Ireland. 

Lord  Edward  Fitzgerald  having  died  in  prison  be- 
fore trial,  of  the  wound  he  received  in  resisting  the  per-* 
son  who  apprehended  him ;  a  bill  was  brought  into  par- 
liament to  attaint  him  after  his  death  \  Mr.  Curran  was 
heard  at  the  bar  of  the  house  of  commons,  against  the 
bill  as  counsel  for  the  widow  and  infant  children  of  that 
nobleman,  (the  eldest  of  whom  was  only  four  years  old^) 
On  which  occasion  Mr.  Curran  delivered  the  following 
speech.  Mr.  Curran  said,  '*  He  rose  in  support  of 
a  petition  presented  on  behalf  of  Lord  Henrv  Fitzge- 
rald, brother  of  the  deceased  Lord  Edward  Fitzge- 

If. 

RALD,  of  Pamela  his  widow,  Edward,  his  only  son  and 
heir,  of  the  age  of  four  years,  Pamela  his  eldest  daughter, 
of  the  age  of  two  years,  and  Lucy  his  youngest  child  of 
the  age  of  three  months  \  against  the  bill  of  attainder 
then  before  the  committee.  The  bill  of  attainder"  he 
said,  *'had  formed  the  subject  into  two  parts.  It  assert- 
ed the  fact  ot  the  late  Lord  Edward's  treason,  and  se- 
condly it  purported  to  attaint  him,  and  to  vest  his  pro- 
perty in  the  crown  ;  he  would  follow  the  same  order  :  a$ 
to  the  first  bilV  he  could  not  but  remark  upon  the  strange 
looseness  of  the  allegation  \  the  bill  stated  that  he  had 
during  his  life  ,and  since  the  first  of  November  last,  com- 
mitted^ several  acts  of  high  treason.  Without  stating 
what,  or  when,  or  where,  or  with  whom  5  it  then  affect- 
ed to  state  the  different  species  of  treason,  of  which  he 
had  been  guilty,  namely,  conspiring  to  levy  war  and  en- 
deavouring to  persuade  the  enemies  of  the  king  to  invacie 
the  country,  the  latter  allegation  was  not  attempted  to  be 
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proved !  the  conspiring  to  levy,  without  actually  levying 
was  clearly  no  high  treason,  and  had  been  repeatedly 
so   determined  before  this  previous  and  important  ques-* 
tion,  namely,   the  guilt  of  lord  Edward,  (and  without 
the  full  proof  of  which  no  punishment  can  be  just).  He 
Jiad  been  asked  by  the  committee,  if  he  had  any  defence 
to  go  into  ?  he  was  confounded  by  a  question  which  he 
could  not  answer ;  but  upon  a  very  little  reflection  he  saw 
in  that  very  confusion  the  most  conclusive  proof  of  the 
injustice  of  the  bill.     For  what,'*  he  said,  <*  can  be  more 
flagrantly  unjust,  than  to  inquire  into  a  fact,  of  the  truth 
or  falsehood  of  which  no  human  being  can  have  know- 
ledge, save  the  informer  who  comes  forward  to  assert  it. 
Sir,"  said  he,  ''I  now  answer  the  question.     I  have  no 
defensive  evidence.     I  have  no  case  f  it  is  impossible  I 
should,  I  have  often  of  late  gone4o  the  dungeon  of  the 
captive ;  but  never  have  I  gone  to  the  grave  of  the  dead 
to  receive  instructions  for  his  defence — nor  in  truth  have 
I  ever  before  been  at  the  trial  of  a  dead  man  f  I  offer 
therefore  no  evidence  upon  this  inquiry.     Against  the 
perilous  example  of  which,  I  do  protest  in   behalf  of  the 
putlicy  and*  against  the  cruelty  and  injustice  of  which  I  do 
protest  in  the  name  of  the  deadfathevy  whose  memory  is 
sought  to  be  dishonored^  and  of  his  infant  orphans y  ti^hose 
bread  is  sought  to  be  taken  away.    Some  observations,  and 
but  a  few  upon  the  assertions  of  Reynolds,  I  will  make, 
(Mr.  CuRRAN  then  observed  upon  the  credit  of  Reynolds 
by  his  own  confession) :  I  do  believe  him  in  that  instance^ 
even  though  I  have  heard  him  assert  it  upon  his  oath, 
by  his  own  confession,  an  informer,  and  a  bribed  inform- 
er j  a  man  whom  several  respectable  witnesses  had  sworn  in 
a  court  of  justice  upon  their  oaths,  not  to  be  credible  on  hig 
oath — a  man  upon  whose  single  testimony,  no  jury  ever 
did,  nor  ever  ought  to  pronounce  a  verdict  of  guilty.     A 
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kind  of  man  to  whom  the  law  resorts  with  ahhorrencey  and 
from  necessity,  in  order  to  set  the  criminal  against  the 
crime;  but  who  is  made  use  of  by  the  law  upon  the  same 
reason  that  the  most  noxious  poisons  are  resorted  to  in  me- 
dicine. If  such  the  m^n,  look  for  a  moment  at  his  story; 
he  confines  himself  to  mere  conversation  only,  with  a 
dead  man.  He  ventures  not  to  introduce  any  third  per- 
son, living  or  even  dead !  he  ventures  to  state  no  act 
whatever  done,  he  wishes  indeed  to  asperse  the  conduct 
of  lady  Howard  Fitzgerald,  but  he  well  knows,  that 
even  were  she  in  the  country,  she  could  not  be  adduced 
as  a  witness  to  disprove  him, 

"  See,  therefore,  if  there  can  be  any  one  assertion  to 
which  credit  can  be  given,  except  this,  that  he  has  sworn, 
and  forsworn,  that  he  i3  a  traitor,  tliat  he  has  received  five 
hundred  guineas  to  be  an  informer,  and  that  his  general 
reputation  is  to  be  entirely  unworthy  of  credit. 

"  As  to  the  papers,  it  was  sufficient  to  say,  that  no  one 
of  them,  nor  even  all  of  them,  were  ever  asserted  to  con- 
tain any  positive  proof  against  lord  Edward  ;  that  the 
utmost  that  could  be  deduced  from  them,  was  nothing 
more  than  doubt  and  conjecture ;  which,  had  lord  Edward 
been  living,  might  have  been  easily  explained — to  explain 
which  was  now  impossible  :  and  upon  which  to  found  a 
sentence  of  guilt  would  be  contrary  to  every  rule  of  jus- 
tice or  humanity. 

'^  He  would  therefore  pass  to  the  second  question :  was 
this  bill  of  attainder  warranted  by  the  principles  of  rea- 
son ?  the  principles  of  forfeiture  in  the  laws  of  treason,  or 
the  usage  of  parliament  in  bills  of  attainder  ?  The  subject^ 
was  of  necessity  very  long,  it  had  nothing  to  attract  at- 
tention, but— much  to  repel  it.  But  he  trusted  that  the 
anxiety  of  the  committee  for  justice,  notwithstanding 
any  dulness  either  in  the  subject  or  the  speaker,  would 
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secure  to  him  their  attention."  Mr.  Curran  then  went 
into  a  minute  detail  of  the  principles  of  the  law  of  for** 
fciturefor  high  treason.  "The  laws  of  the  Persians,  and 
Macedonians,  extended  the  punishment  of  the  traitor  to 
the  extinction  of  all  his  kindred.  That  law  subjected 
the  property  and  life  of  every  man  to  the  most  Gomplica- 
ted  despotism,  because  the  loyalty  of  every  individual  of 
his  kindred  was  a  matter  of  wild  caprice,  as  the  will  of 
the  most  arbitrary  despot  could  be. 

*^  This  principle  was  never  adopted  in  any  period  of  our 
law  J  at  the  earliest  times  of  the  Saxons,  the  law  of  trea- 
son acted  directly  only  on  the  person  of  the  criminal,  it 
took  away  from  him  what  he  actually  had  to  forfeit,  his  life 
and  property.  But  as  to  hischildrcn,  the  law  disclaimed 
to  affect  them  directly  5  they  suffered,  but  they  suffered 
by  a  necessary  consequence  of  their  father's  punishment, 
which  the  law  could  not  prevent,  and  never  directly  in* 
tended.  It  took  away  the  inheritance,  because  the  cri- 
minal at  the  time  of  taking  it  away,  had  absolute  domi^ 
nion  over  it,  and  might  himself  have  conveyed  it  away 
fr(5m  his  family.  This,  he  said,  was.  proved  by  the  in- 
stances of  conditional  fees  at  the  common  law,  and  estates 
intail  since  the  last  statute  De  Donis,  In  the  formcF 
case,  the  tenant  did  not  forfeit,  until  he  had  acquired 
an  absolute  dominion  over  the  estate  by  the  performance 
of  the  condition.  Neitlier  in  the  latter  case  was  the  es-» 
tatc  tail  made  forfeitable,  until  the  tenant  intail  had  be- 
come enabled  in  two  ways  to  obtain  the  absolute  dominion 
by  a  common  recovery,  or  by  a  fine.  Until  then  the 
issue  intail,  though  not  only  the  children  of  the  tenant, 
but  taking  from  his  estate  by  descent,  could  not  be  dis- 
inherited by  his  crime.  A  decisive  proof  that  even  the 
early  law  of  treason  never  intended  to  extend  the  punish- 
ment of  the  traitor  to  his  children  as  such,  but  even  this 
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direct  punishment  upon  the  traitor  himself  was  to  take 
effectj  only  uppn  a  condition  suggested  by  the  unaltera- 
ble rules  of  natural  justice^  namely  a  judgment  proceed- 
ed  upon  conviction,  against  which  he  might  have  mad«. 
his  defence,  or  upon  an  outlawry,  where  he  refused  to 
abide  his  trial.  In  that  case  he  was  punished,  because 
during  his  life  the  fact  was  treable,  because  during  his 
life  the  punishment  could  act  directly  upon  his  person  ; 
because  during  his  life  the  estate  was  his  to  convey,  and 
therefore  his  to  forfeit. 

<<  But  if  he  died  without  attainder,  a  fair  trial  was  im- 
possible, because  a  fair  defence  was  impossible,  a  direct 
punishment  upon  his  person  was  impossible,  because  he 
could  not  feel,  it,  and  a  confiscation  of  his  estate  was' 
equally  impossible,  because  it  was  then  no  longer  his> 
but  ^Qras  then  vested  in  his  heir,  to  whom  it  belonged  by 
a  title  as  good  as  that  by  which  it  had  ever  belonged  to 
him  ^  in  his  life  time^  namely  the  known  law  of  the 
country. 

"As  to  a  posthumous  forfeiture  of  lands,  that  appears 
to  have  been  attempted  by  inquest  after  death.  But  so  early 
as  the  eighth  of  Edwaud  the  third,  the  legality  of  such 
presentments  was  disallowed  by  the  judges.  And  there 
is  no  lawyer  at  this  day,  who. can  venture  to  deny  that 
since  the  twenty-fifth  and  thirty-fourth  of  Epward  the 
third,  no  estate  of  inheritance  can  regularly  be  forfeited 
save  his  attainder  in  the  life  of  the  party  ;  therefore  the 
law  of  the  country  being  that  unless  the  descent  was  in- 
tercepted by  an  actual  attainder  in  the  life  time  of  the 
criminal,  it  became  vested  in  the  heir.  The  moment  it 
did  descend,  the  heir  became  seised  by  the  title  the  most 
favored  in  law.  He  might  perhaps  be  considered  as  a 
purchaser  for  the  most  valuable  consideration,  his  mo- 
ther's marriag^i  of  which  he  was  the  issue.     Why  thercr 
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fore  wad  posthumous  attainder  excluded  from  the  protec^ 
tive  law  of  treason  ?  Why  has  it  never  since  been  enact-? 
ed  by  a  prospective  law  ?  Clearly  for  this  reason  1  that 
in  its  own  nature  it  is  inhuman,  impolitic  and  unjust. 

^"  But  it  is  said, that  this  maybe  done  by  a  bill  of  at^ 
tainder,  that  the  parliament  is  omnipotent  and  therefore 
may  do  it,  and  that  it  is  a  proceeding  familiar  to  our  con- 
Ititution.  As  to  the  first,  it  could  not  be  denied  that  the 
parliament  was  in  the  power  of  the  country,  b\it  an  argur 
ment  from  the  existence  of  a  pow.er  to  the  exercise  of  it 
in  any  particular  instance,  is  ridiculous  ^nd  absurd.  Fron^ 
such  an  argument  it'would  follow,  that  it  must  do  what* 
ever  it  is  able  to  do ;  and  that  it  must  be  stript  of  the 
best  of  all  power,  the  power  of  abstaining  from  what  U 
wrong." 

Mr.  GuB-RAN  then  endeavored  to  shew  that  such  a  bilj 
ought  not  to  pass  •,  ^*  first,  because  every  argument  against 
the  justice  or  policy  of  a  prospective  was  tenfold  strong 
against  a  retrospective  law.  Because  every  ex  post  foctp 
law,  was  in  itself  an  exercise  of  despotical  power ;  that 
when  it  altered  the  law  of  property  it  v^^s  peculiarly  dan^ 
gerous  5  that  when  it  punished  the  innocent  for  the  guilty 
it  was  peculiarly  upjust:  that  when  it  affected  to  do  that 
which  the  criminal  law  as  it  then  stood  co^ld  not  do,  it  act* 
cd  peculiarly  against  the  spirit ;  of  the  constitution :  which 
'was  to  contract  and  restrain  penal  law  by  the  strictest  con^- 
struction,  and  not  to  add  to  it  by  vindictive  innovation. 
But  he  said,  he  was  warranted  to  go  much  farther  upoa 
the  authority  of  the'  British  legislature  itself,  and  to 
say  that  the  principle  of  forfeiture,  even  in  the  prospec- 
tive law,  was  altogether  repugnant  to  the  spirit  of  the 
British  constitution. 

"The  statutes  of  Anne  and  George  the  second  have 
declared  that  after  the  deatli  of  the  Pretender  and  of  his 
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sons^  no  such  forfeiture  ought  or  should  exist,  the  fii« 
vor  of  that  high  authority!  every  philosophical  and  theo* 
retical  writer,  baron  Montesquieu,  the  marquis  of  Bec- 
CARi,  and  many  others  might  be  cited.     Against  it,  no 
one  writer  of  credit  or  character,  that  had  come  to  his 
hands.     Of  the  late  Mr.  Torke,  he   did  not  mean  to 
speak  with  disrespect,  he  was  certainly  a  man  of  learning 
and  genius,  but  it  must  be  observed  he  wrote  for  a  party^ 
and  for  a  purpose ;  he  wrote  against  a  repeal  of  the  law 
of  forfeiture  more  than  for  its  principle  ;  of  that  principle 
be  expressly  declined  entering  into  a  direct  defence,  but 
for  extending  that  principle  further  than  it  is   already 
law,  the  slightest  misconstruction  cannot  be  found  in  his 
treatise. 

"  But,"  said  Mr.  Curran,  "  it  is  asserted  lobe  the  usage 
pf  the  constitution  in  both  countries  *, — of  bills  of  attain- 
der,  he  said,    the  instances  were  certainly  many,  and 
most  numerous  in  the  worst  times,  and  rising  above  each 
other  in  violence  and  injustice.     The  most  tolerable  of 
these  was,  that  which  attainted  the  man  who  fled  from 
justice,  which  gave  him  a  day  to  appear,  had  he  chosen 
to  do  so,  and  operated  as  a  legislative  outlawry,  that  kind 
pf  act  had  been  passed,  though  but  rarely  within  the 
present  century,  there  have  been  many  acts  of  attainder 
when  the  party  was  willing  but  not  permitted  to  appear  and 
take  his  trial.  In  these  two  kinds  of  bills  of  attainder,  how- 
cver,it  is  to  be  observed,  that  they  do  not  any  violence  to  the 
common  law,  by  the  declaring  of  a  new  crime,  or  a  new 
punishment,  but  only  by  creating  a  new  jurisdiction  and 
order  of  proceeding.     Of  the  same  kind  that  has  been 
mentioned,  many  instances  are  to  be  found  in  the  violent 
^reigns  of  the  Plantagenets  and  the  Tudors,  and  many 
^f  them  revised  by  the  wisdom  of  cooler  and  juster  times*. 
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Of  such  unhappy  monoments  of  human  frailty  lord  CoU 
said,  auferai  ohlivio  si  nptt  silentium  tegat. 

'*  I  beg  leave,'*  said  Mr.  Curran«  "to  differ  iii  that  from 
the  learned  judge ;  I  say  let  the  record  upon  which  they  are 
written  be  indelible,  and  immortal.  I  say,  let  the' memory 
that  presexves  them  have  a  thousand  tongues  to  tell  them  i 
and  when  justice  even  late  and  slow,  shall  have  robbed 
their  fellow  principle  of  life,  let  tliem  be  interred  in  a 
monument  of  negative  instruction  to  posterity  for  ever. 

**  A  third  kind  of  bill  of  attainder  might  be  founds  which 
for  the  first  time  disclosed  the  law,  and  attainted  the  cri« 
minal  upon  it,  such  was  the  attainder  of  Strafford.  A 
fourth  which  did  not  change  the  law  as  to  the  crime,  but 
as  to  the  evidence  upon  which  it  was  to  be  proved,  such 
was  the  attainder  of  Sir  John  Fenwick.  Of  these  two 
last  species  of  attainder  no  lawyer  has  ever  spoken  with 
respect.  They  were  the  cruel  effect  of  rancor  and  of  party 
spirit,  nor  could  any  thing  be  said  in  their  excuse  except 
that  they  were  made  for  the  direct  punishment  of  the 
actual  criminals,  and  whilst  they  were  yet  living.  The 
only  other  attainder  that  remained  possible  to  be  added 
to  this  catalogue,  was  that  of  a  bill  like  to  the  present, 
vrhich  affects  to  try  after  the,paity*8  death,  when  trial 
is  impossible ;  to  punish  guilt  when  punishment  was  im«- 
possible :  to  inflict  punishment  where  crime  is  not  cyen 
pretended. 

^  To  change  the  settled  law  of  property,  to  confiscate 
the  widow's  pittance  '  to  plunder  the  orphan's  cradle ! 
and  to  violate  the  religion  of  the  dead  man's  grave !  for 
this  too  there  was  a  precedent,  but  for  the  honor  of  hu- 
manity, let  it  be  remembered  that  an  hundred  and  forty 
years  had  elapsed,  in  which  that  precedent  had  not  been 
thought  worthy  of  imitation  in  Great  Britain  ;  he  meant,** 
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he  said,  '*  the  attainder  of  the  regicides  ;  upon  the  restor- 
ation four  of  them  were  included  in  that  bill  of  attainder^ 
which  was  passed  after  their  deaths." 

Mr.  CuRRAN  then  dwelt  pretty  much  at  large,  upon 
die  circumstances  of  that  period,  <<  A  king  restored^  and 
by  his  nature  disposed  to  mercy ;  a  ministry  of  uncom- 
mon wisdom,  seeing  that  the  salvation  of  the  state  could 
be  secured  only  by  mildness  and  conciliation.  A  bigot- 
ted,  interested,  and  irritated  faction  in  parliament ;  the 
public  mind  in  the  highest  state  of  division  and  agitation. 
For  what  then  is  that  ?  That  s^ct  of  attainder  resorted 
to  as  a  precedent  ?  Surely  then  it  cannot  be  as  a  prece- 
dent of  that  servile  paroxism  of  simulated  loyalty  with 
which  the  same  men,  who  a  few  days  before  had  shouted 
after  the  wheels  of  the  good  protector,  now  raked  into  the 
grave  of  the  treacherous  usurper,  and  dragged  his  wretch- 
ed carcass  through  the  streets:  that  servile  and  simulated 
loyalty,  which  aflFected  to  bow  in  obsequious  admiration 
of  the  salutary  lenity  which  their  vindictive  folly  was  la- 
bouring to  frustrate:  that  servile  and  interested  hypo- 
crisy which  gave  a  hollow  and  faithless  support  to  the 
power  of  the  monarch  utterly  regardless  alike  of  his  cha- 
racter or  his  safety, 

"That  the  example  which  this  act  of  attainder  held 
forth  was  never  rejected,  appears  from  this,  that  it  never 
has  been  disclosed  in  Greaf  Britain,  although  that  coun- 
try has  since  that  time  been  agitated  by  one  revolu- 
tion and  vexed  by  two  rebellions! 

**So  far  from  extending  fofeiture  or  attainder  beyond 
the  existing  law ;  the  opinion  of  that  wise  and  reflecting 
country  was  gradually  maturing  into  a  dislike  of  the 
principle  altogether;  until  at  last  by  the  statutes  of  Anns 
and  of  George  the  second,  she  declares  that  no  forfeiture 
w. attainder  for  treason,  ehould  prejudice  any  other  than 
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the  actual  ofTcnder,  nor  work  any  injury  to  the  heir  of 
other  person,  after  the  death  of  a  pretender  to  the  throne. 
Why,"  said  Mr.  Curran,  "  has  Great  Britain  thus  con* 
demned  the  principle  of  forfeiture  ?  Because  she  felt 
it  to  be  unjust,  and  because  $he  found  it  to  be  in^ 
effectual  .'* 

Here  Mr.  Curran  went  into  many  reasons,  to  prove 
the  impolicy  of  severe  penal  laws.  **They  have  ever  been 
found,"  he  ^aid,  «  more  to  exasperate  than  to  restrain ; 
where  the  infliction  is  beyond  the  crime,  ihe  guilt  is 
lost  in  the  horror  of  the  punishment,  the  sufferer  be-^ 
comes  an  object  of  commiseration,  and  the  injustice 
of  the  state  of  public  odium.  It  was  well  observed,  that 
in  England,  the  highwayman  never  murdered  because 
there  the  offender  was  not  condemned  to  torture  !  but  in 
France  where  the  offender  was  broken  on  the  wheel,  the  tra-» 
veller  seldom  or  never  escaped  !  what  then  is  it  in  England 
that  sends,  the  traveller  home  with  lift,  but  the  compara<« 
tive  mildness  of  English  law  ?  Wh^  but  the  merci- 
less cruelty  of  the  French  law,  that  gives  the  atrocious 
aggravation  of  murder  to  robbery  ?  The  multiplication 
of  penal '  laws  lessens  the  value  of  life,  and  when  you 
lessen  the  value  of  life,,  you  lessen  the  fe^ar  of  death. 

'♦  Look  to  the  history  of  England  upon  this  subject 
with  respect  to  treason ;  notwithstanding  all  its  formidable 
array  of  death,  of  Saxon  forfeiture,  and  of  feudal  cor« 
Tuption  of  blood,  in  what  country  do  you  read  of  more 
treasons  or  of  more  rebellions  ?  And  why  ?  Because 
these  terrors  do  not  restrain  the  traitor.  Beyond  all  other 
delinquents  he  is  likely  to  be  a  person  of  that  ardent,  en- 
thusiastic and  intrepid  spirit  that  is  roused  into  more  de- 
cisive and  desperate  daring  by  the  prospect  of  peril. 

«  Mr.  YoRKE  thinks  the  child  of  the  traitor  may  be  re- 
claimed to  his  loyalty  by  the  restitution   of  his  estate. 
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Mr.  Yorke  might  have  perhaps  reasoned  better  if  he  had 
looked  to  the  still  greater  likelihood  of  making  him  s^ 
deadly  enemy  to  the  state,  by  the  deadly  ignoihiny  inn 
flicted  on  his  father,  and  by  the  loss  of  his  own  inhe- 
ritance. 

"  How  keenly  did  Hannibal  pursue  his  vengeance 
which  he  had  sworn  against  Rome?  How  much  more 
enthusiastically  would  he  have  pursued  his  purpose,  had 
that  oath  been  taken  upon  a  father's  grave  1  For 
the  avenging  of  a  father'^  sufferings'  I  for  the  avenging 
of  what  he  would  have  called  a  father's  wrongs. 

**  If  I  am  called  upon,'*  said  he,  *^  to  give  more  reasons, 
why  this  precedent  has  not  been  for  more  than  a  century 
and  a  half  repeated,  I  will  say  that  a  bill  of  attainder  is 
the  result  of  an  unnatural  union  of  the  legislative  and 
judicial  functions  in  which  the  judicial  has  no  law  to 
restrain  it ;  in  which  the  legislative  has  no  rule  to  guide 
it,  unless  the  passion  and  prejudice  which  reject  all  rule 
and  law  can  be  called  rules  and  laws;  which  puts  the 
lives  and  properties  of  men,  completely  at  the  mercy  of 
an  arbitrary  and  despotic  power. 

<<  Such  were  the  acts  of  posthumous  attainders  in  Ireland, 
in  the  reign  of  the  arbitrary  Elizabeth,  who  used  those 
acts  as  a  mere  mode  of  robbing  an  Irish  subject,  for  the 
benefit  of  an  English  minion.  Such  was  the  act  of  the 
ninth  of  William  the  third,  not  passed  for  the  same 
odious  and  despicable  purpose,  but  for  a  purpose  equally 
arbitrary  and  unjust,  the  purpose  of  transferring  the  pro- 
perty of  the  country,  from  persons  professing  one  religion 
into  the  hands  of  those  professing  another ;  a  purpose 
manifested  and  avowed  by  the  remarkable  clause  in  that 
act,  which  saves  the  inheritance  to  the  heir  of  the  trai- 
tor, provided  that  heir  be  a  protestant  I  not  so  brutally 
tyrannical  in   its  operations,  inasmuch  as  it  gave  a  right 

to 
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« I  shall  trespass  no  longer  upon  the  patience,  fbt  whicli ' 
I  am  grateful ;  one  word  only  and  I  have  done,  and  that 
is,  once  more  earnestly  and  solemnly  to  conjure  you,  W 
reflect  that  the  fact,  I  mean  the  fact  of  guilt  or  innocence 
(which  must  be  the  foundation  of  this  bill)  is  not  now, 
after  the  death  of  the  party,  capable  of  being  tried,  con^ 
sistently  with  the  liberty  of  a  free  people,  or  the  unalter-^ 
able  rules  of  eternal  justice. 

<<  And  that,  as  to  the  forfeiture  and  ignominy  which  it 
enacts,  that  only  can  be  punishment  which  lights  up6n 
guilt,  and  that  can  be  only  vengeance  which  kreaks  upon 
Innocence.'* 


X  Speech    of   the  Right  Honorable  William  Earl  of 
Mansfield  in  the  matter  of  Mr.  Evans. 

The  interest  which  this  question  excited  when  it  wask 
agitated,  has  not  yet  subsided.  The  impression  whlcfa^ 
the  following  speech  madp  on  the  occasion  may  be  esti-* 
mated  by  the  result,  and^  notwithstanding  it  was  deliver- 
ed in  the  House  of  Lords,  yet  as  it  turned  on  a  juridi-*^ 
cal  point,  and  falling   from   an  enlightened  statesmanj, 

.  profound  lawyer,  and  finished  orator,  it  would  be  unpar-« 
donable  to  omit  it  in  a  work  of  this  kind. 

Mr.  Allen  Evans,  (as  well  as  some  t>ther  dis^nters^)- 
though  he  never  had  taken,  and  always  scrupled  to  take 

.  the  sacrament  according  to  the  usage  of  the  church  o£ 
England,  was  chosen  Sheriff  of  London  and  Middlesex^ 
and  had  an  action  brought  against  him  by-  the  Chamber^ 
lain  of  London,  on  behalf  of  the  city,  for  the  recover]^ 
of  the  fine  of  £600,  laid  on  all  who,  being  elected,  r^ 
fused  to  serve  the  office  of  sheriff,  by  a  bye-law  of  the 
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torporalion,  made  on  pretence  of  procuring  fit  and 
able  persons  to  serve  the  office  j  the  only  reason  that 
could  authorize  them  to  make  such  a  bye-law ;  though 
the  true  reason  of  their  making  it  was  supposed  to  be  the 
obtaining  a  number  of  fines,  especially  from  those  dis- 
senters who  might  scruple  occasional  conformity,  and 
refuse  to  serve  the  office. 

The  ground  of  Mr.  Evans^'s  refusal  was,  that  as  a  dis- 
senter he  was  by  the  corporation  act  rendered  incapable 
of  being  elected  into  the  office  and  of  taking  the  officd 
>  upon  him,  it  being  enacted  by  that  act,  that  no  person 
shall  be  placed,  chosen,  or  elected  into  any  office  of  ot 
belonging  to  the  government  of  any  corporation,  who 
had  not  takeil  the  sacrament  according  to  the  rites  of  the 
church  of  England,  within  twelve  calendar  months  pre-* 
ceding  the  time  of  such  election.  Mr*  Evans  therefore 
apprehepding  himself  not  legally  elected,  pleaded  that 
he  could  not  be  fined  for  not  serving  an  office  to  which  hd 
could  not  be  appointed. 

The  city  brought  their  action  into  the  sheriff's  court, 
(a  court  belonging  to  the  corporation)  for  the  recovery 
of  the  fine ;  and  there  the  defendant  Evans  had  judg- 
ment given  against  him. 

He  then  brought  a  writ  of  error,  returnable  in  the 
court  of  hustings,  of  which  the  city  recorder  is  sole 
judge  ;  and  there  also  judgment  was  given  against  him. 

He  then  sued  out  a  certiorari,  returnable  before  a  court 
of  delegates ;  namely,  lord  chief  justice  Wills,  lord 
chief  baron  Parker,  Mr.  justice  Foster,  Mr.  justice 
Bathurst,  and  Mr.  justice  Wilmot,  now  lord  chief 
justice  of  the  common  pleas* 

Lord  chief  justice  Wi;.Ls  died  before  judgment  was 
given ;  but  the  remaining  delegates,  after  hearing  counsel 
several  days,   delivered  their   opinion^  seriatim  pn   thd 
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5th  of  July^  1762  ;  and  were  unanimous  in  reversing  th^ 
judgment  given  in  the  sherifF's  court>  and  the  court 
of  hustings.  Whereupon  the  city  brought  a  writ  of 
error,  returnable  before  the  house  of  lords. 

Their  lordships,  after  hearing  the  opinions  of  the  rest 
of  the  judges,  (except  Mr.  justice  Taxes,  who  was  ill,) 
were  pleased,  on  the  7th  of  Feb.  1767,  to  order  and 
adjudge,  that  the  judgment  given  by  the  commissioners* 
delegates,  reversing  the  judgment  given  in  the  sheriflTs 
court,  and  court  of  hustings,  should  be  affirmed. 

Mr.  baron  Perrott  was  the  only  judge  who  deKyered  . 
his  opinion  against  confirming  the  reversal  of  the  judg- 
ment of  the  sherifTs  court,  and  court  of  hustings. 

The  sum  of  his  argument  ,was,  that  the  king  by  the 
con^mon  law  hath  a  right  to  the  service  of  all  his  subjects; 
that  the  corporation  act  did  not  in  the  least  abridge  or 
infringe  this  right  j  the  design  of  that  act  not  being  to  ex- 
clude dissenters  from  serving,  or  to  render  them  uneli- 
gible  to  corporation  offices,  but  to  bring  them  into  'the 
church.  The  corporation  act  therefore  left  them  upon 
the  same  footing  as  they  were  by  the  common  law. 

But  did  the  toleration  act  make  any  alteration  in  this 
respect  ?  No  5  that  act  being  nothing  more  than  an  ex- 
emption of  protestant  dissenters  from  the  penalties  of 
certain  laws,  therein  particularly  specified  j  and  therefore 
if  it  had  been  designed  to  bear,  and  haye  an  operation 
upon  the  corporation  act,  the  corporation  act  ought  to 
have  been  mentioned  therein;  and  there  ougnt  to  have 
been  some  enacting  clause,  exempting  dissenters  from 
prosecution  in  consequence  of  this  act.  But  as  this  i» 
not  the  case,  they  are  eligible  to  this  office,  and  liable  to 
all  the  penalties  for  refusing  to  serve  it,  to  which  others 
are  liable ;  and  their  obligation  to  pay  the  fine  inflicted 
by  this  bye-law,  is  the  effect  of,  or  a  punishment  upoa 
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Ai^hi  for  their  non-conformity,  from  which   they  can 
plead  nb  legal  exemption- 

After  the  judges  had  givdn  their  opinions,  lord  chief 
justice  Mansfield,  in  his  place  as  a  peer,  rose  and  made 
the  following  speech ;  poncludirig  it  with  a  motion  for 
affirming  the  judgment  of  the  delegates,  which,  without 
further  debate,  was  agreed  to  Nem,  Con, 

"  My  Lords^ 
«*  As  I  ma^  the  mbtidn  for  taking  the-  opinion  of  tlie 
learned  judges  upon  the  question  now  under  the  consi- 
deration of  your  lordships,  it  may  be  expected  that  I 
should  make  some  further  motion  in  consequence  of 
it.  In  moving  for  the  opinion  of  the  judges  I  had  two 
views  : — 

*<  The  first  was,  that  the  house  might  have  the  benefit 
of  their  sentiments  upon  the   merits  of  the  question  iri 
general,  and  that  the  question  being  fully  discUssed,  the 
grounds  of  the  judgment  might  appear  clear  and  certain* 
"  And  the  next  was  to  get  at  some  particular  limitations 
and  restrictions  which  may  be  a  rule  of  jJroceeding  in  future 
cases  of  a  like  nature.    And  this  determined  me  as  to  the 
manner  of  wording  the  question,  how  far  the  defendant 
might,  in  the  present  case,  be  allowed  to  phad  his  disabi«^ 
lity  in  bar  of  the  action  brought  against  him.     In  order 
that  we  may  be  able  to  lay  down  a  definition  and  criterion 
of  the  persons  who  are  entitled  to  an  exemption  from 
the  penalties  inflicted  by  this  bye  Jaw,  upon  those  who  de- 
cline, taking  upon  them  the  office  of  sherifi^. 

*<  My  Lords,  I  apprehend  the  action  brought  against 
the  defendant  is  not  well  grounded,  and  I  shall  shew  that 
it  must  fail  in  every  view  of  it.  If  they  ground  it  on 
the  corporation  act,  by  the  literal  and  express  provision 
of  that  act,  no  person  can  be  elected  who  hath  not,  with- 

12  in 


Il6  FORENSIC   ELOQJJENCE. 

in  a  year,  taken  the  sacrament  in  the  church  of  England. 
The  defendant  hath  not  taken  the  sacrament  within  a 
year.  He  13  ndt  therefore  elected,  here  they  fail.  If 
they  ground  it  on  the  general  design  of  the  legislature  in 
passing  the  corporation  act— the  design  was  to  exclude 
dissenters  fwr^  ofBce  and  disable  them  from  serving  v 
for  in  those  times,  when  persecuting  principles  prevailed 
and  arbitrary  measures  were  pursued,  the  dissenters  were 
reputed  and  treated  as  persons  ill  affected  and  dangerous  to 
the  government.  The  defendant  therefore",  a  dissenter, 
and  in  the  eye  of  this  law  a  person  dangerous  and  ill 
affected,  is  excluded  from  of]fce  and  disabled  from  serv* 
ing.  Here  too  they  fail.  If  they  ground  the  action  on  their 
own  bye-law,  since  that  bye-law  was  professedly  made 
to  procure  fit  and  able  persons  to  serve  the  office,  and  the 
defendant  is  not  fit  and  able,  being  expressly  disabled 
fay  statute  law.     Here  too  they  fail. 

"  If  they  ground  it  on  his  disability  being  owing  to  a 
neglect  of  taking  the  sacrament  at  church,  when  he  ought 
to  have  done  it — the  toleration  act  having  freed  the 
dissenters  from  alk  obligation  to  take  tlie  sacrament  at 
church — the  defendant  is  guilty  of  no  neglect,  no  cri- 
minal neglect ;  there  therefore  they  fail. 

"These  points,  my  lords,  will  appear  clear  and  plain  > 
the  corporation  act,  pleaded  by  the  defendant,  as  render* 
ing  him  uneligible  to  this  office  and  incapable  of  taking 
it  upon  him,  was  most  certainly  intended  by  the  legisla-- 
ture  to  prohibit  the  persons  therein  described,  being 
elected  to  any  corporation  offices,  and  to  disable  them 
from  taking  such  offices  upon  them.  The  act  had  two  parts, 
first  it  appointed  a  commission  for  turning  out  all  that 
were,  at  that  time,  in  office,  who  would  not  comply  with, 
what  was  required  as  the  condition  of  their  continuance 
therein.  And  then  it  further  enacted,  that  from  the  termina- 
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tion  of  that  commission,  no  person  thereafter  who  had 
not  taken  the  sacrament  according  to  the  rules  of  the 
church  of  England,  within  one  year  preceding  the  time 
of  such  election,  should  be  placed,  chosen,  or  elected 
into  any  ofSce  of  or  belonging  to  the  government  of 
any  corporation.  And  all  this  was  done,  as  it  was  express* 
ly  declared  in  the  preamble  to  the  act,  in  order  to  perpe*" 
tuate  the  succession  in  corporations  in  the  hands  of 
persons  well  affected  to  the  government  in  church  and 
rtate, 

•*  My  lords,  it  was  not  their  design,  as  hath  been  said, 
to  bring  such  persons  into  corporations,  by  inducing  them 
to  take  the  sacrament  in  the  church  of  England,  lest 
those  persons  should  do  it  who  were  ill  affected  to  the 
government,  with  a  view  of  distressing  and  destroying 
It.  It  was  not,  I  say,  their  design  to  bring  them  in,  for 
they  could  not  hurt  them. 

«*  And,my  lords,  the  reason  is  alleged  in  the  act  itself  | 
it  was  because  there  were  evil  spirits  among  them,  and 
they  were  afraid  of  evil  spirits,  and  determined  to 
keep  them  out  5  and  therefore  they  put  it  out  of  the 
power  of  the  electors  to  chuse  such  persons,  and  out 
of  their  power  to  serve,  and  accordingly  prescribed  a 
mark  or  character,  laid  down  a  description  whereby  they 
should  be  known,  and  distinguished  by  their  conduct  pre- 
vious to  such  election.  Instead  of  appointing  a  condi^ 
tion  of  their  serving  the  office,  resulting  from  their  future 
conduct,  or  from  some  consequent  action  to  be  performe4 
by  them,  they  declared  such  persons  incapable  of  being 
chosen,  as  had  not  taken  the  sacrament  in  the  church 
within  a  year  before  such  election>  and  without  this  mark 
of  their  affection  to  the  church  they  could  not  be  in  of* 
fice,  and  there  could  be  no  election. 

*«  But,  my  lords,  as  the  law  then  stood,  nq  man  coulc} 
have  pleaded  this  disability  resulting  from  the  corporation 
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act  in  bar  of  such  an  action,  as  is  now  brought  against 
the  defendant,  because  this  disability  was  owing  to  what 
then  was  in  the  eye  of  the  law  a  crime,  every  man  being 
required  by  the  ca<ion  law,  received  apd  confirmed  by* 
the  statute  law,  to  take  the  sacrament  at  the  ibhurch  at 
least  once  a  year.  The  law  would  not  permit  a  man  to 
say  that  he  had  not  taken  the  sacrament  in  the  church  of 
England,  and  he  could  not  be  allowed  to  plead  it  in  bar 
of  any  action  brought  against  him.  But,  my  lords,  the 
case  is  quite  alteredsihce  the  act  of  toleratipn  was  enact? 
td.  It  is  now  no  crime  for  a  man,  who  is  withiu  the 
description  of  that  act,  to  say  he  is  a  dissenter  iq  any 
court  of  England,  nor  is  it  any  crime  for  him  not  to  take 
the  sacrament  according  to  the  rites  of  the  church  of 
England.  Nays  the  crime  is,  if  he  does  it  contrary  tq 
the  dictates  of  his  conscience. 

•*My  lords,  if  it  is  a  crime  not  to  take  the  sacrament  at 
church,  it  must  be  a  crime  by  some  law,  which  must  be 
cither  commoner  statute  la^v,  the  canon  law  enfprcing 
it,  depending  wholly  on  the  statute  law.-r-Npw  the  statute 
law  is  repealed  as  to  persons  capable  of  pleading,  tha^ 
they  are  ^o  and  so  qualified,  and  therefore  the  canon 
law  is  repealed  with  regard  to  those  person^.  If  it  is  2^ 
crime  by  common  law,  it  must  be  so  either  by  principle^ 
©r  usage.  I  never  heard  of  any  usage  pr  custoni  that 
should  make  it  a  crime  not  to  conform  to  the  religion  of 
their  country,  not  estafblished  by  positive  statute  ;  as  for 
principle  it  must  be  allowed,  that  the  principles  pf  natu- 
ral and  revealed  religion  and  morality  are  the  principle^ 
of  conimon  law,  so  that  any  person  opposing  these  prin- 
ciples are  liable  tp  any  action  at  common  law.  ^ut  neir 
ther  the  principles  of  natural  religipn,  arid  much  less 
those  of  revealed  religion  and  morality,  will  admit  of 
nelsons  being  persecuted  for  opinions  differing  from 
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Others ;  with  respect  to  particular  modes  of  worship ;  It 
IS  against  reason  and  contrary  to  the  fitness  of  things. 

«« My  lords,  it  hath  been  said,  the  toleration  act  only 
amounts  to  an  exemption  of  'protestant  dissenters,  from 
the  penalties  of  certain  laws  therein  particularly  mention- 
ed, and  to  nothing  more ;  that  if  it  had  been  intended 
to  bear  and  to  have  any  operation  upon  the  corporation 
act,  the  corporation  act  ought  to  have  been  mentioned 
therein  j  and  there  ought  to  have  been  some  enacting 
clause  exempting  dissenters  from  prosecution,  in  conse- 
quence of  this  act,  and  enabling  them  to  plead  their  not 
having  received  the  sacrament  according  to  the  rules  of 
the  church  of  England  in  bar  of  such  adtion.  But  this, 
my  lords,  is  much  too  limited  and  narrow  a  conception 
of  the  toleration  act,  which  amounts  to  a  great  deal  more 
than  this ;  and  it  hath  an  influence  and  operation  upon 
the  corporation  act  in  particular;  and  I  will  tell  you  how, 
my  lords:  it  is  consequentially  thd  toleration  act  renders 
that  which  was  illegal  before,  now  legal  5  the  disscnter*s 
way  of  worship  is  permitted  and  allowed  by  this  act  i 
it  is  not  only  rendered  innocent  but  lawful,  it  is  establish- 
ed, it  is  put  unde^  the  protection,  and  is  not  merely  under 
the  connivance,  of  the  law.  In  case  those  who  are  ap- 
pointed by  law  to  register  dissenting  places  of  worship, 
refuse  on  any  pretence  to  do  it,  we  must  upon  applica- 
tion sei>d  down  a  mandamus  to  compel  them  to  the  dis- 
charge of  their  duty, 

"Now,  my  lords,  there  cannot  be  a  plainer  position, 
than  that  the  law  protects  nothing  in  that  very  respect,  in 
which  it  is  in  the  eye  of  the  law  at  the  same  time  z 
crime.  Dissenters,  my  lords,  within  the  description  of 
the  toleration  act,  are  restored  to  a  legal  consideration  and 
capacity,  and  a  hundred  consequences  will  from  thence 
fc^ow  which  are  not  mentioned  in  the  act«     For  instance, 
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previous  to  the  toleration  act,  it  was  unlawful  to  devise 
any  legacy,  fpr  the  support  of  dissenting  congregations, 
or  for  the  benefit  of  dissenting  ministers,  for  the  law 
knew  no  such  assemblies  and  no  such  persons,  and  such 
a  devise  was  absolutely  void,  being  left  to  what  the  law 
called  superstitious  purposes.  But  will  it  be  said  in  any 
court  of  England,  that  such  a  devise  is  not  a  good  and 
valid  one  now  ?  And  yet  there  is  nothing  said  of  this  in 
the  toleration  act. 

**  By  that  act,  my  lords,  the  dissenters  are  freed  not  only 
from  the  pains  and  penalties  of  the  laws  therein  particu- 
larly specified,  but  from  all  ecclesiastical  censures,  and 
frdm  all  penalty  and  punishment  whatsoever,  upon  ac- 
count of  th^ir  non-conformity,  which  is.  allowed  and  pro<» 
tected  by  this  act ;  and  is,  therefore,  in  the  eye  of  the  law 
no  longer  a  crime.     Now,  if  the  defendant  may  say  he  is 
a  dissenter ;  if  the  law  doth  not  stop  his  mouth  •,  if -he  may 
declare  that  be  hath  not  taken  the  sacrament  according  to 
the  rites  of  the  church  of  England,  without  being  consi*- 
dered  as  criminal.     If  I  say  his  mouth  is  not  stopt  by 
the  law,  he  may  then  plead  his  not  having  taken  the  sa-p 
erament  according  to  the  rites  of  the  church  of  England 
in  bar  of  this  action*     It  is  such  a  disability  as  doth  not 
leave  him  liable  to  any  action,  or  to  any  penalty  or  punish- 
ment whatsoever. 

**  It  is  indeed  said,  my  lords,  to  be  a  maxim  in  law, 
that  a  man  should  not  be  allowed  to  disable  himself. 
But  when  this  maxim  is  applied  to  the  present  case^  it  is 
laid  down  in  too  large  a  sense  ;  I  say,  when  it  is  extended 
to  comprehend  a  legal  disability  it  is  taken  in  too  great 
a  latitude.  What !  shall  not  a  man  be  allowed  to  plead 
that  he  is  not  fit  and  able.  These  words  are  inserted  in 
the  bye-law  as  the  ground  of  making  it  j  and  in  the  plain- 
tiff's declaratioii  as  the  ground  of  his  action  against  the 

defendant, 
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defendant^  it  is  alleged  that  the  defendant  was  fit  and 
able,  and  that  he  refused  to  serve,  not  haying  a  reasonable 
excuse  :  it  is  certain,  and  it  is  hereby  in  effect  admitted, 
that  if  he  is  not  fit  and  able^  and  that  if  he  hath  4  rea- 
sonable excuse  he  may  plead  it  in  bar  of  this  action. 
Surely  he  might  plead  that  he  was  not  worth  AijiOpo, 
provided  that  was  really  the  case>  as  a  circumstance  that 
would  render  him  not  fit  and  able;  and  if  the  law  allows 
him  to  say  that  if  he  hath  not  taken  the  sacrament  accord«- 
ing  to  the  rites  of  the  church  of  England,  being  within 
the  description  of  the  toleration  act;  he  may  plead  that 
likewise,  to  shew  that  he  is  not  fit  and  able  ;  it  is  a  reasons- 
able,  it  is  a  lawful  excuse. 

"  My  lords,  the  meaning  of  this  maxim,  that  a  man, 
shall  not  disable  himself,  is  solely  this ;  that  a  man^hall  not 
disable  himself  by  his  own  wilful  crime,  and  such  a  disar 
bility  the  larw  will  ilot  allow  him  to  plead.  If  a  man  con- 
tracts to  sell  an  estate  to  any  person  upon  certain  terms 
at  such  a  time,  and  in  the  mean  time  sells  it  to  another, 
he  shall  not  be  allowed  to  say,  <  Sir,  I  cannot  fulfil  rtiy 
contract,  it  is  out  of  my  power,  I  have  sold  my  estate  to 
another.'  Such  a  plea  would  be  no  bar  to  an  action,  be- 
cause  the  act  of  his  selling  it  to  another  is  the  very  breach 
of  contract ;  so  likewise  a  man  who  hath  promised  mar** 
riage  to  one  lady  and  afterwards  marries  another,  cannot 
plead  in  bar  of  a  prosecution  from  the  first  lady,  *  that  he 
is  already  married,*  because  his  marrying  the  second  lady 
is  the  very  breach  of  promise  to  the  first.  A  man  shall 
not  be  allowed  to  plead,  th^t  he  was  drunk  in  bar  of  ^ 
crimmal  prosecution,  though  perhaps  he  was,  at  the 
time,  as  incapable  of  the  exercise  of  reason  as  if  he  had 
been  insane,  because  his  drunkenness  was  itself  a  crime  ; 
he  shall  not  be  allowed  to  excuse  on^  crime  by  another^r 
The  Romaa  soldier^  who  ci;t  off"  his  thumbs^  was  not  suf- 
fered 
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fered  to  plead  his  disability  for  the  service,  to  procure  his 
dismission  with  impumty,  because  his  incapacity  was 
designedly  brought  on  him  by  his  own  wilful  fault-  And 
I  am  very  glad  to  observe  so  good  an  agreement  among 
the  judges  upon  this  point,  who  have  stated  it  with  great 
precision  and  clearness. 

/*When  it  is  said,  therefore,  that  a  man  cannot  plead 
his  crime  in  excuse  for  not  doing  what  he  is  required  by 
law  to  do,  it  only  amounts  to  this,  that  he  cannot  plead 
in  excuse,  what,  when  pleaded,  is  no  excuse.     But,  my 
lords,  there  is  not  in  this  the  shadow  (jf  an  objection  to  his 
pleading  what  is  an  excuse ;  pleading  a  legal  disqualifi- 
-Ration.     If  he  is  nominated  to  be  a  justice  of  peace,  he 
*may  say,  I  cannot  be  a  justice  of  peace,  for  I  have  not 
a  hundred  pounds  a  year.     In  like  manner,  a  dissenter 
may  plead,  I  have  not  qualified,  and  I  cannot  qualify,  and 
am  not  obliged  to  qualify,  and  you  have  no  right  to  fine 
kne  for  not  serving.     It  hath  been  said,  that  the  king 
hath  a  right  to  the  service  of  all  his  subjects,  and  this 
assertion  is  very  true,  provided  it  be  properly  qualified; 
for  surely,  against  the  operation  of  this  general  right  in 
particular  cases,  a  man  may  plead  a  natural  or  civil  disa- 
bility.    May  not  a  man  plead  that  he  was  upon  the  high 
seas,  may  not  idiocy  or  lunacy  be  pleaded,  which  are  na- 
tural disabilities  ?     Or  a  judgment  of  a  court  of  law,  and 
much  more  a  judgment  of  parliament,  which  are  civil 
disabilities.     It  hath  been  said  to  be  a  maxim,  that  no 
man  can  plead  his  being  a  lunatic  to  evade  a  prosecution, 
ftor  an  action  or  deed  done  at  that  time,  because  it  is  said 
if  he  was  a  lunatic  he  could  not  remember  any  action  he 
did  during  the  period  of  his  insanity  ;  and  this  was  doc- 
trine formerly  laid  dbwn  by  some  judges.   But  I  am  glad 
to  find  that  of  late  k  hath  been  pretty  generally  exploded, 
for  the  reason  assigned  for  it  is  in  my  opinion  wholly  insuffi- 
cient 
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ulcnt  to  support  it,  because,  though  he  could  not  rcmem^ 
ber  what  passed  during  his  insanity,  yet  he  might  justif 
eay,  if  he  ever  executed  such  a  deed  or  did  such  an  action^ 
it  must  have  been  during  his  confinement  or  lunacy ;  for 
he  did  not  do  it  either  before  or  since  that  time.  As 
for  the  case  in  which  a  man^s  plea  of  insanity  was  actu« 
ally  set  aside,  it  was  nothing  more  than  this,  it  was  whea 
they  pleaded  ere  ienus  ;  the  man  pleaded  that  he  was  at 
the  time  out  of  his  senses.  It  was  replied,  <how  do  you 
know  that  you  was  out  of  your  senses  ?  No  man  who  is 
80  knows  himself  to  be  so :'  and  accordingly  his  plea  was 
upon  this  quibble  set  aside,  not  because  it  was  not  a  valid 
one  if  hcf  was  out  of  his  senses,  but  because  they  con-* 
eluded  he  was  not  out  of  his  senses*  If  he  h^d  allegdt 
that  he  was  at  that  time  confined,  being  apprehended  to 
be  out  of  his  senses,  no  advantage  could  have  been  taken 
of  his  ms^nner  of  expressing  himself,  and  his  plea  must 
}jave  been  allowed  to  have  been  good. 

**  As  to  Larwood's  case,  he  was  not  allowed  the  be-r 
nefit  of  the  toleration  act,  because  he  did  not  plead  it ;  if 
be  had  asserted  his  right  to  the  benefit  of  it  in  his  plea, 
the  judgment  must  have  been  different.  His  inserting  it 
b  his  replication  was  not  allowed,  not  because  it  was  noi;^ 
an  allegation  that  would  have  excused  him,  if  it  had 
been  originally  taken  notice  of  in  his  plea,  but  because 
its  being  only  mentioned  afterwards  was  a  departure  from 
his  plea.  In  the  case  of  the  mayor  of  Guildford,  the 
toleiratipn  act  was  pleaded,  the  plea  was  allowed  good, 
the  disability  be}ng  esteemed  a  lawful  one,  ^nd  the  judg- 
inent  was  tight,  and  here,  my  lords,  the  defendant  hath 
likewise  asserted  his  right  to  the  benefit  of  the  toleration 
;ict  in  his  plea.  JJe  saith  he  is  bona  fidej^  a  dissenter 
within  the  descriptipn  of  the  toleration  act,  tliat  he  hath 
^kcn  the  oaths  and  subscribed  the  declaration  required 

by 
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by  that  act)  to  shew  that  he  is  not  a  popish  recusant* 
That  h&  hath  never  received  the  sacrament  according  to 
the  rites  of  the  church  of  England,  and  that  he  Cannot  in 
conscience  do  it,  and  that  for  more  than  fifty  years  past 
he  hath  not  been  present  at  church  at  the  celebration  of 
the  established  worship ;  but  hath  constantly  received  th^ 
sacrament  and  attended*  divine  service  amongst  the  pro* 
testant  dissenters.  And  these  facts  are  not  denied  by  the 
plaintiff,  though  they  might  easily  have  been  traversed, 
and  it  was  incumbent  upon  them  to  have  done  it,  if  they 
had  not  known  they  should  certainly  fail  in  it.  There 
can  be  no  doubt  therefore,  my  lords,  that  the  defendant  is 
a  dissenter,  an  honest  conscientious  dissenter  }  and  no 
conscientious  dissenter  can  take  the  sacrament  at  church. 
The  defendant  says  he  cannot  do  it,  and  he  is  not 
obliged'  to  do  it ;  and  as  this  is  the  case,  as  the  law  al«^ 
lows  him  to  say  this,  as  it  hath  not  stopped  his  mouth 
the  plea  which  he  makes  is  a  lawful  plea  )  his  disability 
being  through  no  fault  or  crime  of  his  own :  I  say  he  is  dis» 
abled  by  act  of  parliament,  without  the  concurrence  or  in-i 
tervention  of  any  fault  or  crime  of  his  own  ;  and  therefore 
he  may  plead  this  disability  in  bar  of  the  present  action. 
«<  The  case  of  atheists  and  infidels  is  out  of  the  pre* 
sent  question ;  they  come  not  within  the  description  of 
the  toleration  act ;  and,  my  lords,  that  is  the  sole  point 
to  be  enquired  into  in  all  cases  of  the  like  nature,  widi 
that  of  the  defendant  who  here  pleads  the  toleration  act. 
Is  the  man  bona  fide  a  dissenter  ^ithin  the  description  of 
that  act,  if  not  he  cannot  plead  bis  disability  in  conse- 
quence of  his  not  having  taken  the  sacrament  in  the 
church  of  England — if  he  is,  he  may  lawfully  and  with 
effect  plead  it  in  bar  of  such  an  action ;  and  the  question 
pn  which  this  distinction  is  grounded  must  be  tried  by  a 
jury.     It  bath  been  said,  that  this  being  a  matter  between 

God 
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God  and  a  man's  OMm  ccmscience^  it  cannot  comt  ttftdet 
the  cognizance  of  a   jury ;  but  certainly  it  may :  and 
though  God  alone  is  the  absolute  judge  of  a  man's  reit- 
gious  profession  and  of  his  conscience,  yet  there  are  dome 
marks  even  of  sincerity  among  which  there  is  none  more 
certain  than  consistency.     Surely  a  man's  sincerity  may 
be  judged  of  by  overt  acts«  It  is  a  just  and  excellent  maxim 
which  will  bold  good  in  this  as  in  all  other  cases,  <  hj 
their  fruits  ye  shall  know  them.'    Do  they,  I  do  not  say 
go  to  meeting  now  and  then,  but  do  they  frequent  tht 
meeting-house  ?     Do  they  join  generally  and  statedly  in 
divine  worship  with  dissenting  congregations  5  whether 
they  do  or  not  may  be  ascertained  by  their  neighbours^ 
and  by  those  who  frequent  the  same  places  of  worship.  In 
case  a  man  hath  occasionally  conformed  for  the  sake  of 
places  of  trust  and  profit,  In  that  case  I  imagine  a  jury 
would  not  hesitate  in  their  verdict.     Jf  a  man  then  aU 
leges  he  is  a  dissenter,,  and  daima  the  protection  and  the 
advantages  of  the  toleration-act,   a  jury  may  form  some 
judgment  of  his  pretensions,  enough  to  enable  them  to  try 
and  determine  the  question^  whether  he  falls  within  the 
description  of  that  act,  so  far  as  to  render  his  disability  ^ 
lawful  one. 

"  The  defendant  in  the  present  case,  my  lords,  pleads 
that  he  is  a  dissenter  within  the  description  of  the  tolera-" 
tion-act,  that  he  hath  not  taken  the  sacrament  in  the 
church  of  England  widiin  one  year  preceding  the  time  of 
his  supposed  election,  nor'ever  in  his^whole  life,  and  that 
he  cannot  in  conscience  do  it.  Conscience,  my  lords,  19 
not  controllable  by  human  laws,  nor  amenable  to  humaif 
tribunals ;  persecution  or  attempts  to  force  conscience  wiK 
never  produce  conviction,  and  are  only  calculated  to  mak^ 
hypocrites  or  martyrs. 
^  My  lords^  there  never  was  a  single  instance  from  the 
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Saxon  times  down  to  our  times  in  which  a  man  was  eftt 
punished  for  erroneous  opinions,  concerning  rites  or  mode^ 
of  worship,  but  upon  some  positive  law.  The  common 
law  of  England,  which  is  only  common  reasoii  ot  ttsage^ 
knows  of  no  prosecution  for  opinions ;  only  for  atheism^ 
blasphemy,  and  reviling  the  Christian  religion ;  and  there 
have  been  instances  of  persons  being  punished  for  the^tf 
upon  the  common  law ;  but  non-conformity,  my  lords,  id 
BO  sin  by  the  common  law,  and  all  positive  laws  inflict-^ 
ing  any  pains  or  penalties  for  non-conformity  to  the  esta- 
blished rites  and  modes,  are  repealed  by  the  act  of  toler- 
ation, and  dissenters  are  thereby  exempted  from  aiH  eccle- 
siastical censures.  My  lords,  what  blood  and  confusion 
have  been  occasioned  from  the  reign  of  Henry  the  Fourth, 
when  the  first  penal  statutes  were  enacted  down  to  the 
revolution  in  these  kingdoms,  by  laws  made  to  force  con- 
fcience.  There  is  nothing  certainly  more  imreasonable^ 
more  inconsistent  with  the  rights  of  human  nature,  more 
contrary  to  the  spirit  and  precepts  of  the  Christian  religion, 
more  iniquitous  and  unjust,  more  impolitic  than  persecu- 
tion :  my  lords,  it  is  against  natural  religion,  revealed 
religion,  and  sound  policy. 

**  As  to  the  great  impolicy  of  it,  any  man  who  peruses 
the  admirable  things  which  the  president  De  Thou,  though 
Z  papist,  hath  advanced  (and  which  I  never  read  without 
rapture)  in  the  dedication  of  bis  history  to  Henry  the 
Fourth  of  France,  will  meet  wifli  the  fullest  conviction. 
I  am  only  sorry,  my  lords,  that  his  countirymen,  the  French, 
have  so  far  profitted  by  the  sentiments  he  hath  there  de- 
livered, as  now  to  see  their  error.  I  profess  I  am  one  o£ 
Aose  who  should  not  have  broke  my  heart,  (I  hope  I 
shall  not  be  thought  uncharitable  in  saying  it)  if  they 
bad  banished  the  Hugonots  and  kept  the  Jesuits;  in  a  poli- 
tical view,  I  had  much  rather  they  had  retained  the  Jesuits 
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•nd  banished  the  Hugonots.    And^  my  lords^  to  ruin  the 
Hugonots^^  a  more  Jesuitical  advice  could  not  have  been 
given  than  what  hath  been  followed  in  the  present  case  ^- 
make  a  law  to  render  them  incapable   of  office,  make 
another  law  for  not  serving.  If  they  accept,  punish  them— 
(for  it  is  admitted  on  all  hands  that  the  defendant  in  the 
cause  before  your  lordships  is  prosecutable  for  taking  the 
office  upon  him) ;  i£  they  accept,  punish  them;  if  they 
refuse,  punish  them ;  if  tliey  say  yes,  punish  them ;  if 
they  say  no,  punish  them.     My  lords,  this  is  a  most  ex- 
quisite dilemma  from  which  there  is  no  escaping,  it  is  a 
trap  a  man  cannot  get  out  of,    it  is  as  bad  a  persecu- 
tion as  that  of  Procrustes — if  they  are  too  short,  stretch 
them ;  if  they  are  too  long ,  lop  them :   and,  my  lordsj 
this   bye-law,  by  which   the   dissenters  are  to  be   re- 
duced to  this  wretched  dilemma,  is  a   bye-law  of  the 
city,  a  local  corporation,  contrary  to  an  act  of  parliamenf, 
which  is  the  law  of  the  land  ;  a  modern  bye-law,  of  very 
modem  date,  made  long  since  the  corporation-act,  long 
since  the  toleration-act,  in  the  face  of  them  and  in  direct 
opposition'  to  them,  for  they  knew  these  laws  were  in 
being.     It  was  made  in  some  year  of  the  reign  of  the 
late  king— I  forget  which ;  but,  my  lords,  it  was  made 
about  the  time  of  building  the  mansion-house.     Now, 
my  lords,  if  it  could  be  supposed  the  city  have  a  power 
of  making  Such  a  bye-law,  it  would  entirely  subvert  the 
toleration-act,  the  design  of  which  was  to  exempt   the 
dissenters  from  all  penaltief .    For  by  such  a  bye-law  they 
have  it  in  their  power  to  make  every  dissenter  pay  a  fine 
of  six  hundred  pounds,  or  any  sum  they  please ;  ^r  it 
amounts  to  that. 

**  The  professed  design  of  making  this  bye-law,  was 
to  get  fit  and  able  persons  to  serve  the  office  j  and  the 
plaimi£F  sets  forth  in  his  declaration,  that  if  the  dissen- 
ters are  excluded,  they  shall  want  fit  and  able  persons  to 

serve 
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serve  the  office.  "But,  my  lords,  were  I  to  deliver  my 
own  suspicion,  it  would  be,  that  they  did  not  so  much 
wish  for  their  services  as  their  fines. 

"My  lords,  dissenters  have /been  appointed  to  thi* 
efEce  \  one  who  was  blind,  another  who  was  bedridden^ 
aot  I  suppose  on  account  of  their  being  fit  and  able  to 
serve  the  office  ;  no,  they  were  disabled  both  by  nature 
and  iy  law.  My  lords,  we  had  a  case  lately  in  the  courts 
below,  of  a  person  chosen  mayor  of  a  corporation  whiU 
he  was  beyond  the  seas  with  his  majesty's  troops  in  Ame- 
rica, and  they  knew  him  to  be  so.  Did  they  want  hint 
to  serve  the  office?  No  ;  it  was  impossible  :  but  they  had 
a  mind  to  continue  the  former  mayor  a  year  longer^  and 
to  have  a  pretence  for  setting  aside  him  who  was  noW 
chosen  on  all  future  occasions  as  having  been  elected  be- 
fore ;  and,  my  lords,  in  the  cause  before  your  lordships, 
the  defendant  was  by  law  incapable  at  the  time  of  hi 9 
election,  and  it  is  my  firm  opinion  that  he  was  chosen 
because  he  was  incapable.  If  he  bad  been  capable  he 
Had  not  been  chosen,  for  they  did  not  want  him  to  serve 
the  office  ;  they  chose  kim  because  without  a  breach  of 
the  law,  and  a  usurpation  wpon  the  crown,  he  could  not 
serve  the  office.  They  chose  him  that  be  might  fall  under 
the  penalty  of  their  bye-law,  made  to  serve  a  particular 
purpose,  in  opposition  to  which,  and  to  avoid  the  fine 
thereby  imposed,  he  hath  pleaded  a  legal  disability  ground- 
ed on  two  acts  of  parliament.  And  as  I  am  of  opinions 
Aat  his  plea  is  good,  *  I  conclude  with  moving  your  lord- 
Alps,  that  the  judgment  be  affirmed/  '* 
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SWech  of  A'ticmBALD  Campbell,  Esq.  in  defence  of 
RdiiiRT  Witsbi^,  'of  Eiiinburgti,  charged  with  the 
Murder  of  Janet  ^liisVife,  on  the  night  of  the  27th 
'of  Jihiiai^y,  liBb^  5  tried  before  tlie  Court  of  Justi- 
ciary, tEcilhtiurgh,  *^3th  of  February,  1803. 

**  Getitlem'en  of  the  jury, 

•*  I  cotripleWly  concur  with  my  learned  brother,  that 
the  cripae  of  *murder,  charged  against  the  panel,  is  one 
of  the  deefpe^  dye;  arid  severe  as  the  punishment  fs, 
Which  the  law  annexes  to  it,  It  is  not  beyond  what  such 
^  crime  deserves.  Murder  is  a  crime  at  which  human 
nature  revolts  with  horror :  but  if  there  has  been  murder 
in  the  present  case,  and  tjhe  panel  lias  perpetrated  that 
crime  against  his  wifej  he  iias  coiinmitted  a  crime  of  th^ 
gire^test  'atrocity,  and  is  sunk  to  the  utmost  depravity  of 
soul.  Tliey  had  journeyed  through  life  till  they  had 
nearly  reached  it^  termination,  arid  had  another  world  in 
view.  Irhe  declining  state  of  her  health  had  rendered 
her  an  object  of  compassion^  and  made  it  his  ^uty  to 
watch  Over  het  with  tendehie^s  and  care.  He  had  made 
her  the  partner  of  nis  gains,  ske  partook  of  his  comforts, 
he  had  become  heir  tenefactdf,  a  character  which  Is  pro- 
ductive  of  all  the  offices  of  kindness.  If^  therefore,  he 
was  giiilty  of  Her  murder,  it  was  indeed  most  atrocious  5, 
but  iri  propbrtiori  as  ine  crime  appears  more  heinous,  it 
teqiiires,  of  course,  thq  clearer  proof.  Where  a  conv- 
iiion  Crime  is  coriimitted,  it  riiay  strengthen  the  presump- 
tiori,  hut  where  it  is  of  uncommon  turpitude,  it  requires 
to  be  distinctly  proved  indeed.  The  evidence  that  has 
Keen  adduced  is  altogether  circumstantial.  I  admit  that 
citcuri^stintial  proof  .will  go  a  great  length,  but  it  inust 
^e  Strerigthenecf  by  somie  additional  facts  before  it  is  con- 
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elusive  of  guilt.  In  tracing  the  evidence,  I  shall  first 
call  your  attention  to  those  parts  of  it  which  operate 
in  favor  of  the  ^ panel;  and  that  which  first  presents 
Itself  is  his  character,  which,  undoubtedly,  is.  of  great 
consequence  on  this  occasion  5  and  from  what  we  have 
heard  of  him,  if  he  is  guilty,  he  must  be  the  most  cal- 
lous determined  villain  that  is  to  be  met  with  in  society. 
But  this  idea:  will  immediately  be  removed,  for  all  the 
witnesses  prove  him  to  be  an  honest  man;  a  kind  and  in- 
dulgent husband ;  and,  in  all  respects,  possessing  an  un- 
e)(ceptionable  character.  In  this  situation,  how  are  we 
to  account  for  this  crime — ^he  was  not  given  to  dissipa- 
tion, nor  was  he  addicted  to  any  vicious  habits,  nor  vio- 
lence of  passion .  This  crime  is^  not  said  to  have  been 
perpetrated  in  sudden  anger,  nor  from  jealousy  on  the 
part  of  the  panel.  To  what  then  arc  we  to  attribute  it  i 
The  public  prosecutor  has  told  you  that  he  had  formed  an 
attachment  to  the  woman  Lees,  but  this  has  by  no  means 
been  proved.  That  his  wife,  an  old  woman,  confined 
to  bed  by  disease,  and  a  prey  to  suspicion,  did  entertain 
jealousy  of  him,  has  certainly  been  stated ;  but  is  the 
evidence  of  a  single  witness  sufficient  to  establish  this  ? 
If  true,  could  it  not  have  been  proved  by  the  testimony 
of  the  woman  herself,  who  is  among  the  prosecutor's 
list  of  witnesses,  but  has  not  been  brought  forward. 
Therefore,  I  contend,  that  the  attachment  to  tl\is  woman 
has  not  been  proved.  But  even  though  it  were,  it  is  a 
cause  inadequate  to  the  effect.  The  death  of  his  wife^ 
an  old  debilitated  woman,  was  likely  to  happen  in  the 
course  of  a  few  weeks.  Where,  then,  could  be  the 
motive  for  murdering  of  her,  even  to  obtain  another* 
when  at  the  hazard  of  his  life  and  character.  Do  you 
suppose  he  should  thus,  by  the  touch  of  an  invisible  de- 
mon, start  up,  and  become  a  deliberate  murderer?     The 

\  4  suspicion 


FORENSIC   ELOQUENCE.  I3  t 

suspicion  IS,  that  Margaret  Lees  and  the  prisoner  had 
formed  a  deliberate  plan  for  murder ;  but  why  shou\d 
they  do  so,  when  they  could  easily  accomplish  their  gra- 
tification without  it  ?  They  were  not  in  high  life  where 
wealth  and  honors  were  to  be  conferred  by  removing 
the  object  which  stood  in  the  way,  and  therefore  we  must 
suppose  they  committed  murder  to  obtain  what  they  could 
easily  have  obtained  without  doing  so. 

**  The  next  thing  to  be  noticed  is  the  time  and  circum- 
stances. As  to  the  time,  it  has  been  shewn  that  Mr. 
Mathew,  the  lodger,  was  absent  in  the  month  of  Dc*- 
cember  last,  and  yet  it  is  strange  that  this  plan  was  not 
then  carried  into  execution.  As  to  the  time  of  night, 
Mr.  Mathew  went  out  at  eight  o'clock,  and  Mrs.  Wilson 
bid  him  be  home  soon,  and  he  might  have  been  every 
moment  expected,  but  the  prisoner  does  not  effect  the 
deed  immediately  on  Mathew  going  out ;  he  waits  till 
about  ten,  when  certainly  he  might  be  expected  to  return. 
It  is  an  hour  too,  when  all  the  neighbours  are  awake, 
and  might  be  easily  alarmed.  When  Mr.  Mathew  came 
home,  a  few  minutes  after,  he  finds  the  door  neither 
locked  nor  bolted*  Does  Wilson  go  with  a  candle  to  the 
passage  to  prevent  him  coming  into  the  kitchen?  No  ;  he 
just  acted  in  his  usual  way,  and  Mathew  comes  into  the 
kitchen.  There  is  nothing  in  the  manner  or  looks  of 
Wilson  more  than  ordinary;  he  says  this  is  a  fine  night; 
he  lights  Mr.  Mathew's  candle,  and  serves  him  with  sup« 
per.  He  betrays  no  conscious  guilt,  no  alarm,  though 
he  had  only  a  little  time  before  murdered  his  wife,  and 
had  before  him  the  horrible  prospect  of  passing  the  night 
in  the  room  with  the  murdered  corpse ;  a  situation  cer- 
tainly more  awful  than  for  an  innocent  man  to  have  sat 
in  the  vaults  of  the  dead. 
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ia  his  conduct  next  mornipg  when  l^e  foui^cl 
lead  5   he  goes  to  Aitken's  house  to  bid  Mrt. 


*«  What 
his  wife  dead 

Aitken  come  to  his  5*  he  acquaints  theiii  his  wife  js  deadj 
and  it  is  proved  he  appeared  in  distress,  ^e  next  .|[QCS 
to  Mrs.  Tollie,  and  yet  it  is  said  she  was  the  only  witness 
who  lived  in  enmity  with  him,  and  is  one  of  the. persons 
who' heard  the  cries.  Had  he  heien  guilty,  would  hp 
have  called  this  woman,  and  yet  he  ^not  only  calls  her, 
but  allows  her  to  go  into  the  house,  and  inspect  the  dead 
body  oif  his  wife,  while  he  is  gone  to  request  others  ^o 
step  in.  He  did  not  choose  to  disturb  Lis  lodger,  Mr. 
Mnthew,  at  an  early  hour,  not  surely  for  concealment, 
for  there  was  a  cloud  of  witnesses  already  brought.  Nex^ 
day  he  sent  for  Mr.  Moodie,  his  wife's  brother,  aiifl 
While  he  was  sitting  with  him  in  the  night-time,  Jie, 
Wilson,  retired  to  the  parlor  to  rest  himself,  and  takes 
fo  cover  him  the  very  clothes  which  dovered  the  body  o£ 
his  murdered  wife.  These  surely  were  sad  companions 
with  which  to  repose  ;  but  is  this  like  the  conduct  of  a 
guilty  man  ?  Is  sleep  the  refuge  to  which  the  guilty  fly  ? 
Will  sleep  seal  up  his  eyes  ?  Will  it  visit  his  pillow  ?• 
No,  a  murderer  must  seek  anotner  refuge.  Is  this  con- 
duct  reconcileable  in  the  ordinary  affairs  of  life  ?  If  it  i$ 
riot,  will  you  then  act  upon  it  in  a  case  where  the  life  pf 
a  fellow  creature  is  at  stake  ?  Where  a  fellow  creatufp 
is  said  to  have  been  the  murderer  of  his  wife,  by  Strang- 
ling  her  in  bed,  in  a  cool  and  deliberate  manner?  That 
eminent  and  best  judge  of  human  passions  cputd  wel} 
give  language  to  this,  were  it  the  subject  of  dramatic 
diction.  He  would  probably  have  painted  his  situation  thus  ; 

Ha,  HO  more  moving. 
Still  as  the  ^rave*     Shall  she  come  in  ?     Were 't  gpod  I 
i  think  she  stirs  again*— No — What's  the  best  ? 
If  she  come  in,  she'll  sure  speak  to  my  wife  ; 
My  wife  I  my  wife  I  what  wife?  I  have  no  wife. 

And, 
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Anili  as  If  speaking  to  jEme)ia  in  the  play, 

Why,  Tiow^ should  she  be  murdered  ?    * 
You  heard  her  say  herself  it»  was  not  I. 
jKm.— She  'sai^  so,  I  'must  needs  repeat  the  truth. 
Oti»^She*s  Eke  a  Har  gone  to  burning' hell. 
'Twas  I  that  killed  her. 

Were  the  circumstances  which  have  been  narrated  made 
die  subject  of  dramatic  representation,  such  would  be  the 
language. 

"  On  the  Friday  you  see  tlte  panel  only  anxious  to  vin- . 
dicate  his  character  ;  in  pursuance  of  which  he  ^oes  with 
Moodle  and  others,  first  to  Mr.  Clerk,  the  Sheriff,  then 
to  Mr.  Davidson,  and  from  him  to  Mr.  Scott;  and  this 
he  docs  after  he  knew  the  charges  that  were  to  be  brought 
against  him.  Thus  have  I  stated  a  variety  of  facts  which 
form  an  united  aad  strong  body  of  circumstantial  evidence 
in  his  favor. 

**  It  next  becomes  my  duty  to  apply  myself  to  those  cir- 
cumstances in  the  proof  which  appear  to  be  against  the  , 
panel,  and  these  1  shall  not  treat  lightly.     As  to  what 
h^  been  stated  respecting  poison,  I  might  rest  the  de- 
fence upon  this  ground  that  it  is  not  proved,  nor  does  it  , 
make  part  of  the  present  charge ;  but,  the  fact  is,  the 
poisoned  toddy  which  has*  been  spoken  of  was  merely  . 
toddy  in  which  he  had  put  some  cream  of  tartar,  and 
that  gave  it  the  offensive  taste  which  she  complained.  , 
A  great  deal  of  stress  has  been  laid  upon  the  cries  that 
are  said  to  have  been  heard;  but  this  seems  to  have  as-  . 
sumed  its  importance  merely  because  of  sudden  death  of 
the  woman.     Mankind  are  very  apt  to  catch  at  what  is 
marvellous.     If  a  person  in  high  life  dies  suddenly,  a  re- 
port is  immediately  spread  of  strange  causes  of  the  deaths 
and  80  it  is  frequently  in  the  lower  ranks  : — A  chairman, 
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who  used  to  attend  the  French  prisoners,  died  some  time 
ago  in  that  very  part  of  the  town,  and  was  immediately 
reported  he  had  4)een  poisoned,  though  it  was  not  the 
case.  The  witnesses  report  difierent  places  whence  they 
thought  the  cries  proceeded.  One  of  them  went  to 
M'Intosh's  window  to  listen,  as  she  believed  them  to 
,  come  from  thence.  If  his  wife  had  died  suddenly,  then 
we  should  have  heard  all  these  witnesses  swear  that  he 
murdered  her.  None  of  the  witnesses  went  into  the 
panel's  room,  which  shews  that  they  did  not  then  believe 
what  they  now  express,  else  they  could  not  have  been  so 
void  of  humanity  as  not  to  have  forced  their  way  in  j  and 
there  is  another  circumstance  deserving  notice,  that  al- 
though dl  the  witnesses  were  well  acquainted  with  the 
deceased,  none  of  them  say  they  knew  it  to  be  her  voice 
which  they  heard. 

<*The  next  material  fact  for  your  observation,  is  that 
which  relates  to  the  marks  of  violence  *  upon  the  body, 
for  if  it  is  not-proved  that  she  died  a  violent  death,  then 
there  is  no  cause  for  you  to  judge  of.  Dr.  Farquharson 
and  Mr.  Bryce  have  given  in  a  report  j  and  from  the 
facts  detailed  in  it,  they  are  of  opinion  she  died  a  violent 
death.  When  we  come  to  Dr.  Monro's  evidence,  how- 
ever, we  find  his  opinion  is  that  all  these  circumstances 
might  have  existed  without  having  been  the  conse- 
quences of  a  violent  death.  The  state  of  the  lungs,  he 
expressly  says,  were  the  same  s^s  those  in  any  other  dead 
person ;  and  as  to  the  veins  in  the  shoulders,  &c^  being 
distended,  that  circumstance  proved  nothing  with  regard 
to  strangulation.  If,  therefore,  Dr.  Monro's  opinion  be 
just,  the  inference  drawn  from  the  report  of  the  other 
two  medical  gentlemen  muist  be  virrong.  Dr.  Monro  also 
spoke  of  the  marks  of  the  blows  on  the  head,  which,  he 
said,  might  or  might  not  occasion   death.     "While  the 
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Other  two  gentlemen  expressly  declare*they  did  not  think 
they  occasioned  death.  As  to  the  pottage  found  in  her 
stomachy  this  it  appears  had  been  recently  taken  ;  but 
there  was  also  some  animal  food  which  she  must  have 
taken  at  dinner^  and  tends  to  prove  that  indigestion  was 
part  of  the  trouble  which  occasioned  her  death.  As  to 
the  mark  which  appeared  on  her  neck,  it  cannot  be  shewn 
how  this  happened,  for  it  is  impossible  to  trace  every 
circumstance  in  a  person's  life.  She  might  have  lain 
wrong  in  bed,  or  some  other  accidental  circumstance 
might  have  caused  it. 

<*  I  have  now,  gentlemen,  shortly  to  call  upon  you  to 
take  all  the  circumstances  together  under  your  consider- 
ation. Attend  to  the  conduct  of  the  panel  on  the  fol- 
lowing day,  his  courting  enquiry,  and  delivering  himself 
up ;  and  after  you  have  weighed  these  matters  well,  say, 
whether  there  be  sufficient  evidence  remaining  to  justify  a 
verdict  against  him. 

«  Gentlemen,  the  observation  is  a  trite  one,  but  it  is 
nevertheless  true — ^better  that  a  guilty  person  escape,  than 
an  innocent  person  suffer.  If  the  guilty  escape  here,  a 
day  of  punishment  awaits  him  hereafter ;  but  if  you  con- 
sign an  innocent  person  to  punishment,  your  error  is  ir- 
retrievable. If  there  be  a  doubt,  let  mercy  preponderate. 
But  there  can  be  no  doubt  in  this  case,  and  therefore 
with  confidence  I  call  on  you  for  a  verdict  of  Not  Guilty, 
or.  Not  Proven." 

Lord  Justice  Clerk  then  addressed  the  Juryj  and  sum- 
med up  the  whole  evidence,  pointing  out  the  bearings 
and  tendency  of  its  diffeient  points. 

The  Jury  were  then  inclosed  and  desired  to  return, 
their  verdict  on  Tuesday,  at  two  o'clock,  which  they  did, 
finding,  by  a  plurality  of  voices,  the  prisoner  Not  Gidlty^ 
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Speech  of  James  Mackintosh^  Esq.  (now  Sir  James) 
in  defence  of  John  Peltier,  Esq.  for  a  Libel  against 
Bonaparte,  then  first  Consul  of  the  French  Republic, 
at  the  court  of  King's  Bench,  Middlesex,  on  the  21st 
of  February,  1803,  before  the  Right  Honorable  Lord 
Ellenborqugh,  and  .a  Special  Jury. 

The  defendant  was  charged  with  printing  and  pHUishr 
ing  the  following 

*<  Ode*  attribuee  h  Chenier. 

.It     \    ...    -  J  c  •  "  ■>  '.it ' 

"QuELLEs  tcmp^tes  eflEroyables 
**  Grond^nt  sur  les  Acts  dechajn^s  ? 
**  Difeux  !  quels  torrents  ^pouyantablef 
**  •  Roulei^t  ces  rocs  d^racineS  ?_ 
**  Les  netlves  n'ont  plus  de  rivages  ; 
**  Cov^vert  d^ecume  et  de  naufrageS| 
«  ti 'ocean  miigit  dans  les  airs  ; 
<*  iSur  ses  fojidements  ebranle^, 
'*  L<i  terre'va-t-elie,  icroulee, 
•<  Se  d<5tiacher  de  I'univers  ?     '   * 

<*  Ah  T  plutAt'pour  ee  faire  absoudi^ 
**  D'une  trop  Ibngue  impunity, 
**  Les  cieux  pcut-^tre  avecla  foudre, 
«  Vqiit  prbt<Sger  la  Libcrtc. 
**  Dieux  du  peuple  que  I'on  opprime, 
«<  Vepgez  cette  auguste  yictime 
«  De  I'audacieux  attentat, 
«<  Qii'aux  Jours  malhieureux  de  Brwpairc,  ^ 
«*  Les  lois  ont,  dans  leur  sanctuaire, 
<•  Vu  cdnkomnier  par  ufi  sbldat. 

"  Trop  vaiin  espolr  de  la  vengeance  ! 
•*  Peuples,  ^  livrcs  aux  bppresseurs', 

^  *^  N'aurier* 
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*«  N'flttrie?-yQus,i  dim?  vQtm.wufFaoce^ 

•*  Que  vos  bras  pour  liberateurs  ? 
*f  Le  ciel  est  aveugle  ou  barbaT^,^ 
<«  Et  lorsque  ^  foudre  s'egarc^ 
♦*  Portee  au  hasard  sur  les  vents, 
*<  Qu'elle  devaste  les  cajnpagnes, 
**  Ou  frappe  d'^rides  montagnes, 
f«  EUe  respecte  les  tirans. 

f<  Jouets  des  flots  et  de§  orages, 
«  Voyez  ces  utiles  yaisseau^, 
t*  De  leurs  debris  couvrir  vos  plages, . 
*«  Ou  s'abymer  au  fond,  des  eaux  : 
<*  Tandis  que  la  nef  criminelle' 
"  Qiii  porl^e  ce  C^rs^  reWle, 
<«  Deserteur  des  champs  Africains, 
«  Tranquillement  vogue  sur  Ponde, 
'*  Et  de  Cesar'ai^noiicc  au  inonde, 
"  Et  la  fortune  et  les  desseios. , 

"  De  la  France  6  honte  6temelle  I 
*«  C^sar,  au.bord  du  Rubicon, 
**  A  coqj:re  Jui,  dan§  sa,querellep  ^ 
"  Le  Senat,  Poippee  et  Catpn .; 
"  Et,  dans  les  plaines  de  Pharsale, 
«  Siia  fortune  est  inegale, 
"  S'il  te  faut  ceder  aux  destins; 
^*  Rome,  dans  ce,  re  vers  funeste, 
**  Pour  te  venger,  au  moins  il  reste 
**  Un  poignard  aux  derniers  Romains, 

'*  Mais  sous  quelles  viles  entrayes 
*•  A  succombe  notrq  vertu  I 
«*  Quoi !  Punivei;8  nous  voit  es<;laves 
**  Sans  que  nous  aypijis  combattu  I 
**  Au  sein  d'un  senat  parricide, 
«  La  noire  trahison  p;*eside, 
«  Fiere  encore  de  nos  revets  ; 
**  Le  pouvoir  sans,  appui,  sans  force,. 
'*  Tombe  a  sa  voix,  et  c'est  d'un  Coraa 
*•  Que  le  Franjais  rcfoit  des  ietf ! 
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And  m  another  part  thereof  to  the  tenor  following, 
that  is  to  say : 

**  Dejky  dans  sa  rage  insolente, 
**  Le  despote  ose  menacer.  .  •  .  ♦ 
**  Tel  des  flots  la  vague  ecumante 
**  Se  brise  centre  le  rocher* 
**  Est-ce  pour  vou&  donner  un  maitre, 
**  Est-ce  pour  couronner  un  traitre, 
"  Que  la  France  a  puni  ses  Rois  ? 
**  Nod,  non  5  I'ambition  coupable 
**  Saura  qu*il  n'est  d'inviqlable 
**  Que  led  droits  du  peuple  et  ses  lois. 

And  in  another  part  thereof  to  the  tenor  following^ 
that  is  to  say  : 

"  Fcfu  tPun  hon  Pair  tote  an  i^  JuiHetf  i8o3;* 
♦*  Quelle  fortune  a  fait  le  fils  de  Letitie  ! 
•'  Corse,  il  devient  Fran^ajs !  Sa  nouvelle  patrie 
L'adopte,  le  nourrit  au  rang  de  ses  enfants, 
Et  deja  lui  promet  les  destins  les  plus  grands  ! 
"  Un  orage  survient ;  sous  IVffort  des  tempetet 
**  L'e'tat  est  ren verse ;  les  plus  augustes  t6tes 
<*  Tombent,  tout  est  bris6  :  le  Frangais  malheureux 
"  Regrette,  en  soupirant,  son  erreur  et  ses  voeux  1 
**  Napoleon  parait !  de  victoire  en  victoire 
**  II  attaint  en  volant  au  faite  de  la  gloiue  ! 
"  L'^Orient,  I'Occident,  t(  moins  de  ses  exptoits^ 
**  Par  lui  sont  terraeses  et  regoivent  ses  loix  \ 
"  Le  Nil  avait  frcmi ;  mais  le  sort  qui  Pentraiae 
"  Rappelle  son  vainqueur  aux  rives  de  la  Seine, 
**  Cinq  chefs,  ou  cinq  tyrans  partageaient  le  pouvoir, 
**  II  arrache  a  leurs  mains  le  sceptre  et  Pencensoir. 
*<  Le  voiFa  done  assis  ou  s'e'evait  le  tr6ne  ! 
**  Que  faut-il  a  ses'  voeux  ?  un  sceptre  ?  une  couronne  ? 
"  Consul,  il  regie  tout,  il  fait,  defait  des  rois, 
**  Peu  soigneux  d'etre  aime,  la  terreur  fait  ses  droits  ! 
«  Sur  un  peuple  avili,  jusqu'au  rang  des  esclaves, 
"  II  r^gne,  il  est  despote,  on  baise  ses  entraves, 

"Qu'a-t-il 
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•*  Qu*a-t-il  a  redouter  ?  II  a  dicte  la  paix> 

**  Des  rois  sont  i  ses  pieds,  mendiant  ses  bienfaiut 

**  D'assurer  en  ses  mains  Pautorite  supreme 

**  On  lui  porta  les  vceux  !  Les  Frangais,  des  rois  mcme 

**  A  le  f6liciter  s'empressent  humblement, 

**  Et  voudraient  en  sujets  lui  preter  le  serment ! 

**  II  est  proclame  chef  et  consul  pour  la  vie ! 

"  Pour  moi,  ioin  qu'a  son  sort  je  porte  quelqu'enTie, 
**,Qu'il  nomme,  j'y  consens,  son  digne  successeur^ 
"  Sur  le  pavois  porte»  qu'on  Pelise  empereur  / 
'<  Enfin,  et  Romulus  nous  rappelle  la  chose, 
*^  Je  fais  voeu.  •  .  des  demain  qu'il  ai^  Tapotheose } 

«  Amen," 


**  Gentlemen  of  the  jury, 

*'  The  time  is  now  come  for  me  to  address  you  on 
behalf  of  the  unfortunate  gentleman  who  is  the  defendant 
on  this  record. 

*^\  must  begin  with  observing,  that  though  I  know 
myself  too  well  to  ascribe  to  any  thing  but  to  the  kind- 
ness and  good  nature  of  my  learned  friend  the  attorney- 
general,  the  unmerited  praises  which  he  has  been  pleased 
to  bestow  on  me,  yet  I  will  venture  to  say,  he  has  done 
me  no  more  than  justice  in  supposing  that  in  this  place, 
and  on  this  occasion,  where  I  exercise  the  functions  of 
an  inferior  minister  of  justice,  an  inferior  minister  in- 
deed, but  a  minister  of  justice  still,  I  am  incapable  of 
lending  myself  to  the  passions  of  any  client,  and  that  I 
will  not  make  the  proceedings  of  this  court  subservient  to 
any  political  purpose. 

"  Whatever  is  respected  by  the  laws  and  government 
of  piy  country  shall,  in  this  place,  be  respected  by  me. 
In  considering  matters  that  deeply  interest  the' quiet,  the 

safety. 


safety,  and  the  libcrtlfed  of  airm^nkmd;'  it  is  "^imfjfissitfe 
for  me  not  tdfe^el"  w'atttily  and  ^tfdngly  5  biit  IsKallmakc 
an  effort  to  control  my  feelihga,  however  painful  that 
cflFort  may  be  5  and  where  I  cannot  spctk  out,  but  at  the 
risk  of  offending  eithfer  sincerity  of  prudence,  I  shadl 
labor  to  contain  myself  and  (>e  siknt.' 

«  I  €a»fmt  ^bttl  feel,  gemlemen,  how  much  I  stSntf  in 
need  of  your  favorably  attention  and  indulgence/  The 
charge  which  I  have  to  defdnd'is  $irrt-biirtd6d  with  the 
most  invidious  topici?  'of  dHcussion;'  biitthey  art  not  of* 
my  scejcing.  The  'cafse  and  the  topics  'whicih  are' 'in- 
separable from  it  are  brought  here  by  the  prosecutor. 

"  Here  I  find  them,  and  here  it  is  my  duty  to  deal 
with  them,  as  the  interests  of  Mr.  Peltier  seem  to  me  to 
require.    He,  by  his  choice  and  confidence,  hsrs  cast  on 
me^  refry  !irdtebus  duty,  which  I  could  hot  decline^  and 
which  1  jcan*  sti!!  less  bdtriy.'   He^ha^^a  right  to  expect' ' 
fiom  me  a  faithful,  a  ;zealous,  and  a  fearless   defence;  ' 
and  tWs  his  just  expectation,  according  to' the  measure  of 
my  hitmble'abilitids,  shall  be  fulfilled.     I  have  said,  a  ^ 
fearless 'defem?e;     Perhaps' that  %Orti  wafe  tinhede^sary  in  -^ 
theplact  -whiere  I  how'stahdi  ■   Intirpidity'  in  the''dis-  - 
chaSrge  of  profcssidna!  duty  i$  so  coihihtm  a  qufaMty  it  the  ' 
English  bar,'  that  it  has,  thank  God !  long  ceased  to  be  ^ 
a  matter  of  "boast  or  praise.'    If  it  had  been  otherwise^  ' 
gentleitaen;*  if  the'  bar  could  have  ^  been  silenced  ^br'bver-. 
awed  by  power,  I  may  presume  to  say^  that  2m  English 
jury*  would  not  this  day  have' been  met  to  admrinister  ' 
justice.     Perhaps  I  need' scarce  say  that  toy  defence  stall 
be  fearless,  in  a  place  where  fear  never  entered^  any  heart 
but  that  of  i  crimiriaK     Biit  you  will  pardbn  ftle  for  hav- 
ing said  so  iHttch,  when -you  consider  >arho  the  redl  parties  ^ 
before  50U  are. 

**  Gentlemen^ 
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^  Gentlemen,  the  teal  prosecutor  is  the  iit^aster  of  the 
l^eatest  eix>pire  the  ctvilized  world  .^ver  S0>v.  T^  def- 
fefid^nt  is  ^a  defenceless  proscribed,  e^ile.  ^He  is  a^  Fn^^oh 
rqyalist,  whP  fled  frofn  his  country  in  the  .autumn  of 
1792,  at  tl^e  period  of  that  memorable  and  ,awful  4{mi- 
gr^tion,  ,when  all  the  proprietors  and  magis^atesof  rthe 
gre^t^t^(;iyilized  country  of  Europe  wcr^e  driven  fraqi 
tl^ejr  .homes  by  the  daggers  of  assassins,;  when  ourishor^ 
jurerc  covered,  as  with  the  wreck  of  a  ;great  tempesi^ 
]iiri^  old  men,  and  women,  and  children,  and  mipfslens 
of  religiqn,  who  fled  from  the  ferocity  of  theurxojaptsy*- 
meii  as  b^fa];e  an  army  of  invading  barbaiians. 

"T^c  greater  part  of  these  unfortunate  rcxilcfs,  of 
those  I  mean  who  have  been  spared  by  the  swordj  wt^ 
^ve  survived  the  effect  of  pestilential  climates  at  biK^tten 
Ijiearts,  ha,ye.been  since  permitted  to  revisit  their  cop^sklry* 
TJjougl^  jdespoiled  of  their  all,  they  have  e^erjy  om- 
^,qiced  j^sff.  the  sad  privilege  of  behig  suffered  to  die  in 
tbeir  native  land. 

"  E^ven  .this  miseraUe  indulgence  was  to  be  pjurchase^ 
by  compliances,  by  declarations  of  allegiances  tp  ^t  wm 
go^rernment,  which  some  of  these  suffering  royalists 
4c.eme4  inpompatable  with  their  conscience,  with  their 
deafest  attachments  and  their  most  sacred  duties.  Among 
te^  l^st  is  M.  Peltier.  I  do  not  presume  to  blame  tboflc 
w])o  submitted,  and  I  trust  you  will  not  judge  harshly 
pf  those  who  refused.  You  wijl  not  think  unfavocabfy 
of  a  p[)an  who  stands  before  you  as  the  voluntary  vlctioi 
o.f  I^is  loyalty  and  honor.  If  a  revolution  (which  God 
ay^rt)  lyere  to  drive  us  into  exile,  and  to  cast  us  on  a 
foreign  shor^,  we  should  expect,  at  least,  to  be  pardoned 
by  gen^pws  men,  for  stubborn  loyalty,  and  unseasonable 
fidelity,  \o  t^e  laws  and  government  of  our  fathers. 

**Thi» 
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*'  This  unfortunate  gentleman  had  devoted  a  great  part 
of  his  life  to  literature.  It  was  the  amusement  and  orna- 
ment of  his  better  days.  Since  his  own  ruin,  and  the 
desolation  of  his  country,  he  has  been  compelled  to  em- 
ploy it  as  a  means  of  support.  For  the  last  ten  yeats  he 
has  been  engaged  in  a  variety  of  publications  of  consi- 
derable importance  ;  but,  since  the  peace,  he  has  desisted 
from  serious  political  discussion,  and  confined  himself  to 
the  obscure  journal  which  is  now  before  you  ;  the  least 
calculated,  surely,  of  any  publication  that  ever  issued 
from  the  press,  to  rouse  the  alarms  of  the  most  jealous 
government ;  which  will  not  be  read  in  England,  because 
it  is  not  written  in  our  language ;  which  cannot  be  read 
in  France,  because  its  entry  into  that  country  is  prohi- 
bited by  a  power  whose  mandates  are  not  very  supinely 
enforced,  nor  often  evaded  with  impunity:  which  can 
have  no  other  object  than  that  of  amusing  the  compa- 
nions of  the  author's  principles  and  misfortunes,  by 
pleasantries  and  sarcasms  on  their  victoriou<^  enemies. 
There  is,  indeed,  gentlemen,  onfe  remarkable  circum- 
stance in  this  unfortunate  publication  i  it  is  the  only,  or 
almost  the  only,  journal,  which  still  dares  to  espouse  the 
cause  of  that  royal  and  illustrious  family,  which  but 
fourteen  years  ago  was  flattered  by  every  press,  and 
guarded  by  every  tribunal,  in  Europe.  Even  the  cdurt 
in  which  wc  are  met  affords  an  example  of  the  vicissi- 
tudes of  their  fortune.  My  learned  friend  has  reminded 
you,  that  the  last  prosecution  tried  in  this  place,  at  the 
instance  of  a  French  government,  was  for  a  libel  on  that 
magnanimous  princess,  who  has  since  been  butchered  in 
sight  of  her  palace. 

«  I  do  not  make  these  observations  with  any  purpose 
of  questioning  the  general  principles  which  have  been 
laid  down  by  my  learned  friend.     I  must  admit  his  right 

to 
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to  bring  before  you  those  who  libel  any  government  re- 
cognised by  his  Majesty,  and  at  peace  with  the  British 
empire.  I  admit  that  whether  such  a  government  be  of 
yesterday  or  a  thousand  years  old,  whetlier  it  be  a  crude 
and  bloody  Usurpation  or  the  most  ancient,  just,  and  pa- 
ternal authority  upon  earth,  we  are  here  equally  bound 
by  his  Majesty's  recognition  to  protect  it  against  libellous 
attacks.  I  admit  that  if,  during  our  usurpation,  lord 
Clarendon  had  published  his  history  at  Paris,  or  the  mar- 
<iuis  of  Montrose  his  verses  on  the  murder  of  his  Sove- 
reign, or  Mr.  Cowley  his  discourse  on  Cromwell's  govern^ 
ment,  and  if  the  English  ambassador  had  complained^ 
the  President  de  Mole^  or  any  other  of  the  great  magis* 
trates  who  then  adorned  the  parliament  of  Paris,  however 
reluctantly,  painfully,  and  indignantly,  might  have  been 
compelled  to  have  condemned  these  illustrious  men  to  the 
punishment  of  libellers.  I  say  this  only  for  the  sake  of 
bespeaking  a  favorable  attention  from  your  generosity  and 
compassion  to  what  will  be  feebly  urged  in  behalf  of  my 
unfortunate  client,  who  has  sacrificed  his  fortune,  his 
hopes,  his  connexions,  his  country,  to  his  conscience^ 
who  seextis  marked  out  for  destruction  in  this  his  last 
asylum. 

"That  he  still  enjoys  the. security  of  this  asylum,  that 
he  has  not  been  sacrificed  to  the  resentment  of  his  pow- 
erful enemies,  is  perhaps  owing  to  the  firmness  of  the 
king's  government.  If  that  be  the  fact,  gentlemen,  if 
his  Majesty's  ministers  have  resisted  applications  to  expel 
this  unfortunate  gentleman  from  England,  I  should  pub* 
licly  thank  them  for  their  firmness,  if  it  were  not  un- 
seemly and  improper  to  suppose  that  they-  could  have 
acted  otherwise — to  thank  an  English  government  for  not 
violating  the  most  sacred  duties  of  hospitality  \  for  not 
bringing  indelible  disgrace  on  their  country. 

«  But 


-  'f  fBttt  .be  that  as  'it  tnay,  gcnticmen,  he  now  ccntitfs 
Jbefofe  yon,. perfectly  'satisfied  that  an  English Jiiry  is  the 
ttost  Tdfroshing  ;proipect  that  the  eye -of  accused  inno- 
tifence'eTdrmetln  a  human  tribunal,  and  he  feels  with  me 
4he  knost  fcTvent  gratitude  to  the  Protector  of  empires,  that, 
tsuf rokinded  as  we^re  with  the  ruins  of  principalities  and 
<pQW^i^,  we  still  continue  to  meet  together,  '*^2(fter  thb 
tmanner  of  our  fathers,  to  administer  justice  in  this  her 
•ancient  -stinctuary. 

**  There  is  another  point  of  view  'in  which  this  cajfe 
^seems  to  me  to  merit  your  most  serious  atfenti6n.  /  r^«- 
jidrritasihefirstof  a  long  series  of  conflicts  betnoeen  the  greaU 
igst  power  in  tie  worlcly  and  the  only/free  press  remhinitigm 
iEurape.  No  man  Kving  is  nriore  thofrotighly  donvinced 
thaa  i  am,  that  my  learned  friend,  Mr.  Attorney  General, 
will  never  degrade  his  excellent  'character,  that  he  will 
anevcr  disgrace  his  high  magistracy  by  mean  compliances^ 
by  an  immoderate  and  unconscienfidus  exetcise  of  power^j 
yet  I  am  toilvinCed  by  circumstances  which  I  shall  now 
abstain  fpotii  discussing,  that  /  arh  to  consider  this  as  the 
first  tf  tf  long  strks  of  conflicts^  between  the  greatest  fonudr 
in  the  worlds  and  the  only  free  press  now  remaining  in 
Europe^  Gentlemen,  this  distinction  of  the  English  jiress 
is  new*— it  is  a  proud  and  melancholy  distinctibn.  Before 
the  great  earthquake  of  the  French  revolution  had  swal- 
lowed up  all  the  asylums  of  free  discussion  on  the  cohti* 
nent,  we  enjoyed  that  privilege^  indeed,  more  fully  thati 
others,  but  we  did  not  enjoy  it  exclusively.  In  great 
monarchies  the  press  .has  always  been  considered  as  too 
formidable  an  engine  to  be;  entrusted  to  unlicensed  iridi- 
viduals.  But  ill  other  continental  countries^  either  by 
the  laws  of  the  statCj  or  by  long  habits  of  liberality  and 
tokriition  in  mafgistrate^y  a  liberty  of  discussion  has  been 
enjoyed,  perhaps  suffieieni  for  most  Useful  purposes.     It 
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txUtcdf  in  fact)  where  it  was  not  protected  By  law ;  and 
the  wise  and  generous  connivance  of  governments  was 
daily  mott  and  more  secured  by  the  growing  civilization 
of  their  subjects.  In  Holland,  in  Switzerland,  in  the 
imperial  townis  of  Germany,  the  press  was  either  legally 
or  practically  free;  Holland  and  Switzerland  are  nci 
more ;  and,  since  the  commencement  of  this  prosecution^ 
fifty  imperial  towns  have  been  erased  from  the  list  of  in- 
dependent states,  by  one  dash  of  the  pen.  Three  or  four 
still  preserve  a  precarious  and  trembling  existence.  I 
will  not  say  by  what  compliances  they  must  purchase  its 
continuance.  I  will  not  insult  the  feebleness  of  states 
whose  unmerited  fall  I  do  most  bitterly  deplore  i 

**  These  governments  were  in  many  respects  one  of 
the  most  interesting  parts  of  the  ancient  system  of 
Europe.  Unfortunately,  for  the  repose  of  mankind, 
great  states  are  compelled,  by  regard  to  their  own  safety^ 
to  consider  the  military  spirit  and  martial  habits  of  their 
people  as  one  of  the  main  objects  of  their  policy.  Fre- 
quent hostilities  seem  almost  the  necessary  condition  of 
of  their  greatness ;  and,  without  being  great,  they  can- 
not long  remain  safe.  Smaller  states  exempted  from  this 
cruel  necessity— a  hard  condition  of  greatness,  a  bitter 
satire  on  human  nature-r-dcvoted  themselves  to  the  art^ 
of  peace,  to  the  cultivation  of  literature,  and  the  im- 
provement of  reason.  They  became  places  of  refuge  foi* 
free  and  fearless  discussion;  they  were  the  impartial 
spectators  and  judges  of  the  various  contests  of  ambition> 
which,  from  time  to  time,  disturbed  the  quiet  of  the 
world.  They  thus  became  peculiarly  qualified  to  be  the 
organs  of  that  public  opinion  which  converted  Europe 
into  a  great  republic,  with  laws  which  mitigated,  though 
they  could  not  extinguish,  ambition )  and  with  moral 
tribunals  to  which  even  the  most  despotic  sovereigns  were; 
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amenable.  If  wars  of  a^randisement  were  undertaken, 
their  authors  were  arraigned  in  tlie  face  of  Europe.  H 
acts  of  internal  tyranny  were  perpetrated,  they  resounded 
from  a  thousand  presses  throughout  all  civilized  countries*^ 
Princes,  on  whose  will  there  were  no  legal  checks,  thus 
found  a  moral  restraint^  which  the  most  powerful  of  them 
could  not  brave  with  absolute  irnpunity.  They  acted 
before  a  vast  audience,  to  whose  applause  or  condemna** 
tion  they  could  not  be  utterly  indifferent.^  The  very  coui* 
•titution  of  human  nature,  the  unalterable  laws  of  the 
mind  of  man,  against  which  all  rebellion  is  fruitless^ 
subjected  the  proudest  tyrants  to  this  control.  No  eleva* 
tion  of  power,  no  depravity,  however  consummate,  no 
innocence,  however  spotless,  can  render  man  wholly 
independent  of  the  praise  or  blame  of  his  fellow-men. 

**  These  governments  were  in  other  respects  one  of  the 
most  beautiful  and  interesting  parts  of  our  ancient  system. 
The  perfect  security  of  such  inconsiderable  and  feeble 
states,  their  undisturbed  tranquillity,  amidst  the  wars 
and  conquests  that  surrounded  them,  attested,  beyond 
any  other  part  of  the  European  system,  the  moderation, 
the  justice,  the  civilization  to  which  Christian  Europe  had 
reached'in  modem  times.  Their  weakness  was  protected 
only  by  the  habitual  reverence  for  justice,  which,  during 
a  long  series  of  ages,  had  grown  up  in  Christendom. 
This  was  the  only  fortification  which  defended  them 
against  those  mighty  monarchs  to  whom  they  offered  so 
easy  a  prey.  And,  till  the  French  revolution,  this  was 
sufficient.  Consider,  for  instance,  the  situation  of  the 
republic  of  Geneva  :  think  of  her  defenceless  position  in 
the  very  jaws  of  France ;  but  think  also  of  her  undia* 
turbed  security,  of  her  profound  quiet,  of  die  bril- 
liant success  with  which  she  applied  to  industry  and 
literaturei   while  Loui|  21 V'  was  pouring  his  myriads 
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fnto  Italy  before  her  gates :  call  to  mmd,  if  ages  crowded 
into  years  have  not  effaced  them  front  your  memory,  that 
happy  period  when  we  scarcely  dreamt  more  of  the  sub- 
jugation of  the  feeblest  republic  of  Europe,  than  of  the 
conquest  of  her  mightiest  empire,  and  tell  me  if  you  can 
imagine  a  spectacle  more  beautiful  to  the  moral  eye,  or  a 
more  striking  proof  of  progress  in  the  noblest  principles 
of  true  civilization. 

**  These  feeble  states,  these  monuments  of  the  justice' 
of  Europe,  the  asylum  of  peace,  of  industry,  and  of 
literature,  the  organs  of  public  reason,  ^e  refuge  of  op- 
pressed innocence  and  persecuted  truth,  have  perished 
with  thofe  ancient  principles  which  were  their  sole  guardi- 
ans and  protectors.  They  have  been  swallowed  up  by 
that  fearful  convulsion,  which  has  shaken  the  uttermost 
comers  of  the  earth.  They  are  destroyed  and  gone  for 
ever. 

*<  Qnc  asylum  of  free  discussion  is  still  inviolate.  There 
is  still  one  spot  in  Europe  where  man  can  freely  exercise 
his  reason  on  the  most  important  concerns  of  society^ 
where  he  can  boldly  publish  his  judgment  on  the  acts  of 
the  proudest  and  most  powerful  tyrants.  The  press  of 
England  is  still  free.  It  is  guarded  by  the  free  constitu- 
tion of  our  forefathers.  It  is  guarded  by  the  hearts  and 
arms  of  Englishmen  ;  and  I  trust  I  may  venture  to  say, 
that  if  it  be  to  fall,  it  will  fall  only  under  the  ruins  of 
the  British  empire. 

M  It  is  an  awful  consideration,  gentlemen.  Every 
other  monument  of  European  liberty  has  perished. — ^That 
ancient  fabric  which  has  been  gradually  reared  by  the  wis^ 
dom  and  virtue  of  our  fathers  still  stands — It  stands, 
dianks  be  to  God  I  solid  and  entire — ^but  it  stands  alone, 
aad  it  stands  amidst  ruins. 
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*<  In  these  extraordinary  circumstances,  I  repeat  that 
I  must  consider  thiS  as  the  first  of  a  long  series  of  con- 
flicts between  the  greatest  power  in  the  world  and  the 
only  free  press  remaining  in  Europe,  and  I  trust  that  you 
will  consider  yourselves  as  the  advanced  guard  of  liberty, 
as  having  this  day  to  fight  the  first  battle  of  free  dis- 
cussion against  the  most  fomridaible  enemy  that  it  ever 
encountered.  You  will  therefore  excuse  me,  if  on  so 
important  an  occasion  I  remind  you,  at  more  length  than 
is  usual,  of  those  general  principles  of  law  and  policy  on 
this  subject,  which  have  been  handed  down  to  us  by  our 
ancestors. 

"  Those  who  slowly  built  up  the  fabric  of  our  laws, 
never  attempted  any  thing  so  absurd  as  to  define  by  any 
precise  rule  the  obscure  and  shifting  boundaries  which 
divide  libel  from  history  or  discussion.     It  is  a  subject 
which,  from  its  nature,  admits  neither  rules  nor  defini- 
tions.    The  same  words  may  be  perfectly  Innocent  in 
one  case,  and  most  mischievous  and  libellous  in  another. 
A  change  of  circumstances,  often  apparently  slight,   is 
sufficient  to  make  the  whole  difference.     These  changes, 
which  may  be  as  numerous  as  the  variety  of  human  in- 
tentions and  conditions,  can  never  be  foreseen  or  com^ 
prehended  under  any  legal  definitions,  and  the  framerB 
of  our  law  have  never  atteihpted  to  subject  them   to  such 
definitions.     They  left  such  ridiculous  attempts  to  those 
who  call  themselves  philosophers,  but  who  have  in  fact 
proved  themselves  most  grossly  and  stupidly  ignorant 
of   that   philosophy   which   is   conversant  with  human 
affairs. 

"  The  principles  of  the  law  of  England  on  the  subject 
of  political  libel  are  few  and  simple,  and  they  arc  ne- 
cessarily 80  broad,  that,  without  an  habitually  mild  jad- 
ministratign  of  justice,  they  might  encroach  materially 
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•n  the  liberty  of  political  discussion.  Every  publication 
which  is  Intended  to  vilify  either  our  own  government, 
or  the  government  of  any  foreign  state  in  amity  with 
this  kingdom}  is,  by  the  law  of  England,  a  libel.  To 
protect  political  discussion  from  the  danger  to  which  it 
would  be  exposed  by  these  wide  principles,  if  they  were 
severely  and  literally  enforced,  our  ancestors  trusted  to 
various  securities  ^  some  growing  out  of  the  law  and  con- 
stitution, and  others  arising  from  the  character  of  those 
public  officers  whom  the  constitution  had  formed,  and  to 
whom  its  administration  is  committed.  They  trusted  in 
the  first  place  to  the  moderation  of  the  legal  ofhcers  of 
the  crown,  educated  in  the  maxims  ^nd  imbued  with  the 
spirit  of  a  free  government  5  controlled  by  the  superin- 
tending power  of  parliament,  and  peculiarly  watched  in 
all  political  prosecutions  by  the  reasonable  and  wholesome 
jealousy  of  their  fellow-subjects.  And  I  am  bound  to 
admit,  that  since  the  glorious  aera  of  the  revolution,^ 
making  due  allowance  for  the  frailties,  the  fa-ults,  and 
the  occasional  vices .  of  men,  they  have  upon  the  whole 
not  been  disappointed.  I  know  that  in  the  hands  of  my 
leimed  friend,  that  trust  will  never  be  abused.  But, 
above  all,  they  confided  in  the  moderation  and  good  sense 
of  juries,  popular  in  their  origin,  popular  in  their  feel-  ' 
ings,  popular  in  their  very  prejudices,  taken  from  the 
mass  of  the  people,  and  immediately  returning  to  that 
mass  again.  By  these  checks  and  temperaments  they 
hoped  that  they  should  sufficiently  repress  malignant 
libels^  without  endangering  that  freedom  of  inquiry 
which  is  the  first  security  of.  a  free  state.  They  knew  « 
that  the  offence  of  a  poHtical  libel  is  of  a  very  peculiar 
nature,  and  •  differing  in  the  most  important  particulars 
from  all  other  crimes.  In  all  other  cases  the  most  severe 
execution  of  law  can  only  spread  terror  among  the  guilty, 
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but  in  political  libels  it  inspires  even  the  innocent  l^ith 
fear.  This  striking  peculiarity  arises  from  the  lante  cit^ 
cumstances  which  make  it  impossible  to  define  the  limiti 
cf  libel  and  innocent  discussion — which  make  it  impdssU 
ble  for  a  man  of  the  purest  and  most  honorable  mtnd^ 
to  be  always  perfectly  certain,  whether  he  be  within  th* 
territory  of  fair  argument  and  honest  narratire,  or  whe* 
ther  he  may  not  hare  unwittingly  overstepped  the  famt 
and  varying  line  which  bounds  them*—- But^  gentlemefi^ 
I  will  go  farther. — This  is  the  only  offence  where  severe 
and  frequent  punishments  not  only  intimidate  the  inntK 
cent,  but  deter  men  from  the  most  meritorious  a^ts^  and 
from  rendering  the  most  important  services  to  their  coon-^ 
try — they  indispose  and  disqualify  men  for  the'dischargd 
of  the  most  sacred  duties  which  they  owe  to  mankind* 
To  inform  the  public  on  the  conduct  of  those  who  admi* 
nister  public  affairs,  requires  courage  and  conscious  secu-- 
rity.  It  is  always  an  invidious,  and  dsnoxious  office,  but 
it  is  often  the  most  necessary  of  all  public  duties.  If  it 
is  not  done  boldly,  it  cannot  be  done  eii^ctually^  and 
it  is  not  from  writers  trembling  under  the  uplifted  scourge, 
that  we  are  to  hope  for  it. 

*<  There  are  other  matters,  gentlemen^  to  which  I  am 
desirous  of  particularly  calling  your  attention.  TTiese 
are  the-  circumstances  in  the  condition  of  this  country, 
which  have  induced  our  ancestors,  at  aU  times,  to  han* 
die,  with  more  than  ordinary  tenderness,  that  branch  of 
the  liberty  of  discussion  which  is  applied  to  the  conduct 
of  foreign  states.  The  relation  of  this  kingdom  to  the 
commonwealth  of  Europe  is  so  peculiar,  that  no  history, 
I  think,  furnishes  a  parallel  to  it.  From  the  moment  in 
which  we  abandoned  all  projects  of  continental  aggran- 
disement, we  could  have  no  interest  respecting  the  state 
of  the  continent,  but  the  interests  of  national  safety,  and 
of  commercial  prosperity.      The  paramount  interest  of 
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crcfy  state,  that  vbich  comprehends  evefy  other,  i« 
SECORiTT.  And  the  security  of  Great  Britain  requires 
nothing  on  the  continent  but  the  ttniform  obsenrance  of 
JMtice.  It  reqtitres  niothtng  but  the  invidability  of  an* 
cieftt  boundaries,  and  the  sacredne^s  of  ancient  posdessionSi 
irhicky  on  these  subjects,  is  but  another  form  of  wor<ls 
for  justice.  A  nation  which  is  hcrseif  shut  out  frontr  tht 
possibiKty  of  continents^  aggrandisement,  can  ha^e  n» 
interest  but  that  of  preventing  such  unjust  aggrandise- 
ment in  others^.  We  can  have  no  interest  of  safety  but 
the  preventing  of  those  encroachments,  which,  by  theit 
immediate  effects,  or  by  their  example,  may  be  danget- 
ms  to  ourselves*  We  can  have  no  interest  of  aoniibition 
respecting  the  continent.  So  that  neither  our  real^  not 
even  our  apparent  interests,  can  ever  be  at  variance  with 
justice. 

<«  As  to  commercial  prosperity,  it  is,  indeed,  a  secon^ 
dary,  but  it  is  still  a  very  important  branch  of  our  nsb- 
tional  interest,  sind  it  requires  nothing  on  the  continent 
of  Europe,  but  the  mainfenartce  of  peace^  as  far  as  th6 
paramount  interest  of  security  will  allow. 

•^Whatever  ignorant  or  prejudiced  men  may  affirm, 
nO'war  was  ever  gainful  to  a  commercial  nation.  Losses 
may  be  less  in  some,  and  incidental  profits  may  arise  in 
others.  But  no  such  profits  ever  formed  an  adequate 
compensation  for  the  waste  of  capital  and  industry 
which  all  wars  must  produce.  Next  to  peace,  our  com« 
mercial  greatness,  depends  chiefly  on  the  aiBuence  and 
prosperity  of  our  neighbours.  A  commercial  nation  has^ 
indeed,  the  same  interest  in  the  wealth  of  her  neighbours, 
that  a  tradesman  has  in  the  wealth  of  his  customers. 
The  prosperity  of  England  has  been  chiefly  owing  to 
the  genera]  progress  of  civilized  nations  in  the  arts  and 
improvements  of  social  life.    Not  an  acre  of  land  has 
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]becn  brought  into  cultiiration  in  the  wilds  of  Siberia»  oc 
pn  the  shores  of  the  Mississippi  which  h^s  not  widened 
the  market  for  English  industry.  It  is  nourished  by  the 
progressive  prosperity  of  the  world,  and  it  amply  repay; 
^U  that  it  has  recciyed.  It  can  only  be  employed  ia 
spreading  civilization  and  enjoyment  over  the  earth,  and 
by  the  unchangeable  laws  of  nature  in  spite  of  the  impor 
tent  tricks  of  governments,  it  is  now  partly  applied  tp 
revive  the  industry  of  thpse  very  nations  who  are  the 
loudest  in  their  senseless  clamors  against  its  pretended 
mischiefs.  If  the  blind  and  barbarpus  project  of  destroy-: 
ing  English  prosperity  could  be  accoinplished,  it  could 
have  no  other  effect,  than  that  of  completely  beggaring 
the  very  countries,  who  now  stupidly  ascribe  their  own 
poverty  to  our  wealth* 

f*  Under  these  circumstances,  gentlemen,  it  became 
the  obvious  policy  of  this  kingdom  (a  policy  in  unisoi} 
>ivith  the  maxims  of  a  free  government),  to  consider  with 
great  indulgence  even  the  boldest  animadversions  of  our 
political  wdte^s,  on  the  ambitious,  projects  of  foreign 
states. 

ff  Bol4>  and  sometimes  indiscreet,  a^  these  animadver-* 
sions  might  be,  they  had  at  least  the  efiect  of  warning 
the  people  of  their  danger,  and  of  rousing  the  national 
indignation  against  thp^e  encroachments,  which  England 
}ias  almost  always  been  conipelled  in  the  end  to  resist  by 
arms:  seldom,  indeed>  has  she  been  allowed  to  wait,  till 
a  provident  regard  tp  her  own  safety  should  compel  her 
to  take  up  arms  in  defence  of  others.  Fpr  as  it  was  said 
by  a  great  orator  of  antiquity,  that  no  man  ever  was  thc^ 
cneipy  of  the  republic  whp  had  nPt  first  declared  war 
against  him,  so  I  inay  say,  with  truth,  ^hat  no  nian  ever 
pieditated  the  subjugation  pf  Europe,  who  did  not  con* 
«ider  the  destruction,  or  the  cprruption,  of  England  as 
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Ac  first  condition  of  his  success.  If  you  examine  lus- 
tory  you  will  find,  that  no  such  project  was  ever  foitned 
in  which  it  was  not  deemed  a  necessary  preliminary, 
fsither  to  detach  England  from  the  common  cause,  or  to 
destroy  her,  Jt  seems  as  if  all  the  conspirators  against 
the  independence  of  nations,  might  have  sufficiently 
taught  Qther  states  that  England  is  their  natural  guardian 
and  protector;^  that  she  alone  has  no  interest  but  their 
preservation  5  that  her  safety  is  interwoven  with  their 
pwHt  When  vast  projects  of  aggrandisement  are  mani- 
fested, when  schemes  of  criminal  ambition  are  carried 
into  effect,  the  day  of  battle  is  fast  approaching  for 
England*  Her  free  government  cannot  engage  in  danger- 
ous wars,  virithout  the  hearty  and  aflFectionate  support  of 
her  people.  A  state  thus  situated  cannot,  without  the 
iitmost  peril,  silence  those  public  discussions,  which  are 
to  ppint  the  popular  indignation  against  those  who  must 
soon  be  enemies.  In  domestic  dissensions,  it  may  some- 
times be  the  supposed  interest  of  government  to  overawe 
the  press.  But  it  never  can  be  even  their  apparent  inter- 
^t  when  the  danger  is  purely  foreign.  A  king  of  Eng- 
land who,  in  such  circumstances,  should  conspire  again^ 
the  free  press  of  this  country,  would  undermine  the 
foundations  of  his  own  throne;  he  would  silence  the 
trumpet  which  is  to  call  his  people  round  his  standard. 

^«  Our  ancestors  never  thought  it  their  policy  to  avert 
the  resentment  of  foreign  tyrants,  by  enjoining  English 
writers  to  contain  and  repress  their  just  abhorrence  of 
the  criminal  enterprises  of  ambition.  This  great  and 
gallant  nation,  which  has  fought  in  the  front  of  every 
battle  against  the  oppressors  of  Europe,  has  sometimes 
inspired  fear,  but  thank  God  she  has  never  felt  it.  We 
know  that  they  are  our  real,  and  must  soon  become  our 
dc.clarcd,  foes.     VVc  know  that  there  can  be  a  cordial 
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amity  between  the  liatural  enemies  and  the  independence 
of  nations.  We  have  never  adapted  the  cow^dly  and 
shorC-aighted  policy  of  silencing  our  press,  of  brealking 
the  spirit  and  palsying  the  hearts  of  otir  people^  for  the  sal^ 
of  a  hollow  aOd  precarious  truce.  We  have  never  been  base 
Enough  to  purchase  a  short  respite  from  hostilities,  by  sacri* 
ficing  th^  first  means  of  defence ;  the  means  c>f  rou&ing  the 
public  spirit,  of  the  people,  and  directing  it  aga^intst  the 
^n^mies  of  their  country  and  of  Europe. 

<*  Gentlemen,  the  public  spirit  of  a  people  (by  which 
I  mean  the  whole  body  of  those  affections  which  unites 
men's  hearts  to  the  commonwealth)  is  in  various  countries 
composed  of  various  elements,  and  depends  on  a  great 
variety  of  causes.  Irt  this  country,  I  may  venture  to 
8dy,  that  it  mainly  defpends  on  the  vigor  of  the  popular 
part^  atid  principles  of  our  government;  and  that  the 
spirit  of  liberty  is  one  of  its  most  important  dements. 
Perhaps  it  niay  depend  less  on  those  advantages  of  a  ^ee 
government,  which  are  most  highly  estimated  by  calm 
reason,  than  upon  those  parts  of  it  which  delight  the  ima- 
gination, and  flatter  the  just  and  natural  pride  'of  man- 
kind- Among  these  wc  arc  certainly  not  to  forget  the 
political  rights  which  are  not  uniformly  withheld  from 
the  lowest  classes,  and  the  continual  appeal  made  to  them, 
in  pubUc  discussion,  upon  the  greatest  interests  of  the 
state-  These  are  undoubtedly  among  the  circumstances 
which^endear  to  Englishmen  their  government  and  their 
country,  and  animate  their  zeal  for  that  glorious  institu- 
tion which  confers  on  the  meanest  of  them  a  sort  of  disi^ 
tinction  aiid  nobility  unknown  to  the  most  iMustrious 
slaves,  who  tremble  at  the  frown  of  a  tyrant.  Whoever 
were  unwarily  and  rashly  to  abolish  or  narrow  these  pri- 
vileges (which  it  must  be  owned  are  liable  to  great  abuse, 
snd  to  very  specious  objections;,)  might  perhaps  discover^ 
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too  hit  J  that  he  had  been  dismantling  hid  country.  Of 
whaterer  elements  public  spirit  is  composed^  it  is  always 
ftftd  every  whete  the  chief  defensive  principle  of  a  state. 
It  is  perfectly  distinct  from  courage.  Perhaps  no  nation^ 
certainly  no  fioropean  nation,  ever  perished  from  an  in- 
feriority of  courage.  And  undoubtedly  no  conaiderable 
Nation  was  ever  subdued,  in  which  the  public  affections 
were  sound  and  vigorous,  it  is  public  spirit  which  bindt 
together  the  dispersed  courage  of  individuals,  and  fastens 
it  to  the  commonwealth.  It  is^  therefore,  as  I  have  said, 
the  chief  defensive  principle  of  every  country.  Of  aH 
the  stimulants  which  touse  it  itito  action,  the  most  power** 
ful  among  us  is  certainly  the  press  ^  and  it  cannot  be  re- 
strained or  weakened  without  imminent  danger,  that  the 
national  spirit  may  languish  and  that  the  people  may  act 
with  lesfe  zeal  and  affection  for  their  country  in  the  hour 
ef  its  daiiger. 

^  These  ^rinCipIe»,  getitkmen,  are  not  new— they  are 
genuine  oid  English  principles.  And  though  in  our  days 
they  have  been  disgraced  and  abused  by  ruffians  andfana«- 
ticl,  they  are  in  themselves  as  just  and  sound  as  they  ate 
liberal ;  and  tlw^y  arc  the  only  principles  on  which  1  free 
ftate  can  be  safely  governed. — ^These  principles  I-  have 
adopted  since  I  first  learnt  the  use  of  reason,  and  I  thin]^ 
I  shall  abandon  them  only  with  life. 

**  On  these  principles  I  am  now  to  call  your  attention 
to  the  libel  with  which  this  unfortunate  gentleman  i^ 
charged*  I  heartily  rejoice  that  I  concur  with  the  great* 
est  part  of  what  has  been  said  by  my  learned  friend  Mu 
Attorney  General,  who  haa  done  honor  eVeri  to  his  cha- 
racter by  the  generous  and  liberal  principles  Which  he 
has  laid  down.  He  has  told  you  that  he  does  not  mean 
to  attack  historical  narrative — He  has  told  you  that  he  doet 
not  mean  to  attack  political  discttsnorh^Hc  h^a  told  you 
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also  that  he  does  not  consider  every  intemperate  word 
into  which  a  writer,  fairly  engaged  in  narration  or  rear 
soning,  might  be  betrayed,  as  a  fit' subject  for  prosecution. 
The  essence  of  the  crime  of  libel  consists  in  the  maligr 
nant  mind  which  the  publication  proves,  and  from  which 
it  flows.  A  jury  must  be  convinced  before  they  .fiiid  a 
man  guilty  of  libel  that  his  intention  was  to  libel — not  to 
state  facts  which  he  believed  to  be  true,  or  reasonings 
which  he  thought  just. — My  learned  friend  has  told  you 
that  the  liberty  of  history  includes  the  right  of  publish- 
ing those  observations  which  occur  to  intelligent  men 
when  they  consider  the  affairs  of  the  world,  and  I  think 
he  will  not  deny  that  it  includes  also  the  right  of  express- 
ing those  sentiments  which  all  good  men  feel  on  the 
contemplation  of  extraordinary  examples  of  depravity 
or  excellence. 

**  One  more  privilege  of  the  historian,  which  the  at- 
torney general  has  not  named,  but  to  which  his  principles 
extend,  it  is  now  my  duty  to  claim  on  behalf  of  my  cli- 
ent— I  me^n  the  right  of  republishing^  historically y  those 
documents  (whatever  their  original  malignity  may  be) 
which  display  the  character  and  unfold  the  intentions  of 
governments,  or  factions^  or  individuals.  I  think  my 
learned  friend  will  not  deny,  that  an  historical  compiler 
may  innocently  republish  in  England  the  mest  insolent 
and  outrageous  declaration  of  war  ever  published  agailist 
his  Majesty  by  a  foreign  government.  The  intention  of 
the  original  author  was  to  vilify  and  degrade  his  Majesty's 
government;  but  the  intention  of  the  compiler  is  only  to 
gratify  curiosity,  or  perhaps  to  rouse  just  indignation 
against  the  calumniator  whose  production  he  republishes. 
— His  intention  is  not  libellous — his  republication  is 
therefore  not  a  libel.  Suppose  this  to  be  the  case  with 
Mr.  Peltier.    Suppose  him  to  have_  republished  libels 

with 
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vith  a  merely  historical  intention.  In  that  case  it  cannot 
be  pretended  that  he  is  more  a  libeller  than  my  learned 
friend  Mr.  Abbot,  who  read  these  supposed  libels  to  you 
vhen  he  opened  the  pleadings.  Mr.  Absot  republished 
them  to  you,  that  you  might  know  and  judge  of  them — 
Mr.  Peltier,  on  the  supposition  I  have  made,  also  re- 
published them  that  the  public  might  know  and  judge 
of  them. 

"  You  already  know  that  the  general  plan  of  Mr. 
Peltier's  publication  was  to  give  a  picture  of  the  cabals 
and  intrigues,  of  the  hopes  and  projects,  of  French  fac- 
tions. It  is  undoubtedly  a  natural  and  necessary  part  of 
diis  plan  to  republish  all  the  serious  and  ludicrous  pieces 
vhich  these  factions  circulate  against  each  other.  The 
Ode  ascribed  to  Chenier  or  Gingucne  I  do  really  believe 
to  have  been  written  at  Paris,  to  have  been  circulated 
there,  to  have  been  there  attributed  to  some  one  of  these 
writers,  to  have  been  sent  to  England  as  their  work,  and 
as  such,  to  have  been  republished  by  Mr.  Peltier.  But 
I  am  not  sure  that  I  have  evidence  to  convince  you  of 
the  truth  of  this  — Suppose  that  I  have  not;  will  my 
learned  friend  say  that  my  client  must  necessarily  be  con- 
victed ?  I,  on  the  contrary,  contend,  that  it  is  for  my 
learned  friend  to  shew  that  it  is  not  an  historical  republi- 
cation— Such  it  professes  to  be,  and  that  profession  it  Is 
for  him  to  disprove — The  profession  may  indeed  be  "  a 
mask,"  but  it  is  for  my  friend  to  pluck  off  the  mask* 
and  expose  the  libeller,  before  he  calls  upon  you  for  a 
verdict  of  guilty. 

"  If  the  general  lawfulness  of  such  republications  be 

denied,  then  I  must  ask  Mr.  Attorney- General  to  account 

for  the  long  impunity  which  English  newspapers  have  cii- 

,  joyed,     I  must  request  him  to  tell  you  why  they  have 

been  suffered  IQ  republish  all  the  atrocious,  official  and 

unofficial 
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iinofficial  libels  which  have  been  published  against  his' 
Majesty  for  the  last  ten  years,  by  the  Brissots,  the  Marat^^ 
the  Dantons,  the  Robespierres,  the  BaitSres,  the  Tailiens, 
the  Reubeils,  the  Merlins^  the  Barrases^  and  all  that 
long  line  of  bloody  tyrants  who  oppressed  their  own 
country,  and  insulted  every  other  which  they  had  riot  the 
power  to  rob.  What  must  be  the  ans\^er  ?  That  the  Eng* 
lish  publishers  were  either  innocent  if  their  motive  was 
to  gratify  curio  ity,  or  praise-worthy  if  their  intention 
was  to  rouse  indignation  against  the  calumniators  of  their 
country.  If  any  other  answer  be  made,  I  must  remind 
my  friend  of  a  most  sacred  part  of  his  duty— fthe  duty 
of  protecting  the  honest  fame  of  those  who  are  absent 
in  the  service  of  their  country.  Within  these  few  day^, 
we  have  seen  in  every  newspaper  in  England,  a  publica- 
tion, called  the  report  of  Col.  Sebastiani,  in  which  a 
gallant  British  officer  (General  Stuart)  is  charged  with 
writing  letters  to  procure  assassination.  The  publishers 
of  that  infamous  report  are  not  and  wilt  not  be  prose* 
cuted,  because  their  intention  is  not  to  libel  General 
Stuart.  On  any  other  principle  why  have  all  our  news- 
papers been  suffered  to  circulate  that  most  atrocious  of  all 
libels  against  the  king  and  people  of  England,  which 
purports  to  be  translated  from  the  Moniteur  of  the  pth 
of  August,  1802;  a  nbel  against  a  prince,  who  has 
passed  through  a  factious  and  sjtbrmy  reign  of  forty-three 
years  without  a  single  imputation  on  his  personal  cha- 
racter— against  a  people  who  have  passed  through  the 
severest  trials  of  national  v jrtue  with  unimpaired  glory, 
who  alone  in  the  world  can  boast  of  mutinies  without 
murder,  of  triumphant  mobs  without  massacre,  of  blood- 
less revolutions  and  of  civil  wars  unstained  by  a  single 
assassination —that  most  impudent  and  malignant  libel, 
which  charges  such  a  king  of  such  a  people  not  only  with 

having 
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liavlng  hired  assassins,. but  witk  being  so  shameless,  so 
lost  to  all  sense  of  character,  as  to  have  bestowed  on 
these  assassins,  if  their  murderous  projects  had  succeededt 
the  highest  badges  of  public  honor,  the  rewards  reserved 
for  statesmen  and  heroes — the  order  of  the  garter ; — ^thc 
order  which  was  founded  by  the  heroes  of  Cressy  and 
Poitiers-*— the  garter  which  was  worn  by  Henry  the  Great 
and  by  Gustavus  Adolphus,  which  might  now  be  worn 
by  the  Hero,  who,  on  the  shores  of  Syria,  the  ancient 
theatre  of  English  chivalry,  has  revived  the  renown  q{ 
English  valor  and  of  English  humanity— -that  unsullied 
garter,  which  a  detestable  libeller  dares  to  say  is  to  be 
paid  as  the  price  of  murder* 

<«  If  I  had  now  to  defend  an  English  publisher  for  the 
republication  of  that  abominable  libel,  what  must  I  have 
said  on  his  defence  ?     I  must  have  told  you  that  it  was 
originally  published  by  the  'French  government  in  their 
official  gazette,  that  it  was  republished  by  the  English 
editor  to  gratify  the  natural  curiosity,  perhaps  to  rouse 
the  just   resentment  of  his  English  readers.     I  should 
have  contended,  and,  I  trust,  with  success,  that  his  re- 
publication of  a  libel  was  not  libellous,  that  it  was  law- 
ful, that  dt  was  laudable.     All  that  would  be  iqiportant^ 
at  least  all  that  would  be  essential  in  such  a  defence  I  now 
state  to  you  on  behalf  of  Mr.  Peltier;  and  if  an  Eng« 
lidi  newspaper  may  safely   republish  the  libels  of  the 
French  government  against  his  Majesty,  I  shall  leave  yoa 
to  judgis  whether  Mr.  Peltier,  in  similar  circumstances 
may  not,  with  equal  safety,  republish  the  libels  of  Che- 
nier  against  the  First  Consul.     On  the  one  hand  you 
have  the  assurances  of  Mr.  Peltier  in  the  context  that 
this  ode  is  merely  a  republication — you  have  also  the  gene- 
ral plan  of  his  work  with  which  such  a  republication  is 
perfectly  consistent.    On  the  other  hand^  you  have  only 

the 
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tide  suspicions  of  Mr.  Attorney-General  that  this  ode  ig 
an  original  production  of  the  defendant. 

««  But  supposing  that  you  should  think  it  his  productioi^^ 
and  that  you  should  also  think  it  a  libel — even  in  that 
event,  which  I  cannot  anticipate,  I  am  not  left  witliouf 
a  defence.  The  question  will  still  be  open— **^  Is  it  a 
libel  on  Buonaparte,  or  is  it  a  libel  on  Chenier  or  Gin- 
guene  ?"  This  is  not  an  information  for  x  libel  on  Che* 
nier ;  and  if  you  should  think  that  this  ode  was  produced 
by  Mr.  Peltier,  and  ascribed  by  him  to  Chenier  for  the 
sake  of  covering  that  writer  with  the  odium  of  jacobi- 
nisnf,  the  defendant  is  entitled  to  your  verdict  of  npt 
guilty.  Or.  if  you  should  believe  that  it  is  ascribed  to 
Jacobinical  writers  for  the  fake  of  fatirizing  a  French 
Jacobinical  faction,  you  must  also  in  that  case  acquit  him* 
Butler  puts  seditious  and  immoral  language  into  the 
mouths  of  rebels  and  fanatics,  but  Hudibras  is  not  for 
that  reason  a  libel  on  morality  or  government.  Swift,  in 
the  most  exquisite  piece  of  irony  in  the  world  (his  argu- 
ment against  the  abolition  of  Christianity),  uses  the  lan- 
guage of  those  shallow,  atheistical  coxcombs  whom  hia 
satire  was  intended  to  scourge.  The  scheme  of  his 
irony  required  some  levity,  and  even  some  profaneness  of 
language.  But  nobody  was  ever  so  dull  as  to  doubt  whe- 
ther Swift  meant  to  satirize  atheism  or  religion.  In  the 
same  manner  Mr.  Peltier,  when  he  wrote  a  satire  on 
French  jacobinism,  was  compelled  to  ascribe  to  jacobins 
a  Jacobinical  hatred  of  government.  He  was  obliged,  by 
dramatic  propriety,  to  put  into  their  mouths  those  anar- 
chical maxims  which  are  complained  of  in  this  ode.  But 
it  will  be  said,  these  incitements  to  insurrection  are  here 
directed  against  the  authority  of  Buonaparte.  This 
proves  nothing,  because  they  must  have  been  so  directed^ 
if  the  ode  were  a^^dXive  op  jacobinism*    French  jacobins 

must 


roRENSIC  ELOqUENCtt.  t6t 

must  inveigh  againft  Buonaparte;  because  he  exercises 
the  powers  of  government.  The  satirist  who  attacks 
them  mufl:  ascribe  their  sentiments^  and  adopt  their  lan- 
guage. 

"  I  do  not  mean  to  say,  gcntkmen,  that  Mr.  Peltier 
feels  any  afFection,  or  professes  any  allegiance  to  Buona- 
parte. If  I  were  to  say  so,  he  would  disown  me.  He 
would  disdain  to  purchase  an  acquittal  by  the  profession  of 
sentiments  which  he  disclaims  and  abhors.  Not  to  love 
Buonaparte,  is  no  crime. — The  queftion  is  not,  whether 
Mr.  Peltier  loves  or  hates  the  First  Consul,  but  whether 
he  has  put  revolutionary  language  into  the  mouth  of  ja- 
cobins, with  a  view  to  paint  their  incorrigible  turbulence, 
and  to  exhibit  the  fruits  of  Jacobinical  revolutions  to  the 
detestation  of  mankind. 

**  Now,  Gentlemen,  we  cannot  give  a  probable  answer 
to  this  queftion  without  previoufly  examining  two  or  three 
queftions  on  which  the  answer  to  the  first  must  very  much 
depend*  Is  there  a  faction  in  France  which  breathes  the 
spirit,  and  is  likely  to  employ  the  language  of  this  ode  ? 
Does  it  perfectly  accord  with  their  character  and  views  ? 
Is  it  utterly  irreconcilable  with  the  feelings,  opinions,  and 
wishes  of  Mr.  Peltier  ?  If  these  questions  can  be  an- 
swered in  the  affirmative,  then  I  think  you  must  agtee 
with  me,  that  Mr.  Peltier  does  not  in  this  ode  speak  his 
own  sentiments,  that  he  does  not  here  vent  his  own  re- 
sentment againft  Buonaparte,  but  that  he  personates  a  ja* 
cobin,  and  adopts  his  language  for  the  sake  of  satisfying 
his  principles. 

«  These  queftions.  Gentlemen,  lead  me  to  thdse  political 
discussions,  which,  generally  speaking,  are  in  a  court  of 
juftice.  odious  and  disgusting.  Here,  however,  they  arc 
necessary,  and  I  shall  consider  them  only  as  far  as  the  ne- 
cessities of  this  cause  require. 

VOL.  III.  M  "  Gentle- 
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<«  Gentlemen,  the  French  revohiticm — ^I  njust  pause,  after 
I  have  uttered  words  which  present  such  an  overwhelm- 
ing id62L — ^But  I  have  not  now  to  engage  in  an  enterprize 
so  far  beyond  my  force  as  that  of  examining  and  judging 
that  tremendous  revdlution — I  have  only  to  consider  the 
character  df  the  factions  which  it  must  have  left  behind  it. 

**  The  French  revolution  began  with  great  and  fatal  er- 
rors; These  errors  produced  atrocious  crimes.  A  mild  and 
feeble  monarchy  was  succeeded  by  bloody  anarchy,  which 
very  shortly  gave  birth  to  military  despotism.  France, 
in  a  few  years,  described  the  whole  circle  of  human  so- 
ciety. 

**  All  this  was  in  the  order  of  nature — when  every  prin- 
ciple of  authority  and  civil  disci pfine,  when  every  prin^ 
ciple  which  enables  some  men  to  command  and  disposes 
others  to  obey  was  extirpated  from  the  mind  by  atrocious 
theories,  and  dill  more  atrocious  examples  ;  when  every 
old  itiftifution  was  trampled  down  with  contumely,  and 
every  lieW  institution  covered  in  its  cradle  with  blood ; 
\vhen  the  principle  of  property  itself,  the  sheet-anchor  of 
society,  was  annihilated  ;  when  in  the  persons  of  the  new 
possessors,  whom  the  poverty  of  language  obliges  us  to 
call  proprietors,  it  was  contaminated  in  its  source  by  rob- 
bery and  murder,  and  it  became  separated  from  that  edu- 
cation and  those  manners,  from  that  general  presumption 
of  superior  knowledge  and  more  scrupulous  probity,  which 
form  its  only  liberal  titles  to  respect ;  when  the  people 
were  tauglit  to  despise  every  thing  old,  and  compelled  to 
detest  every  thing  new  ;  there  remained  only  one  prin- 
ciple (Irong  enough  to  hold  socnety  together,  a  principle 
utterly  incompatible,  indeed,  with  liberty,  and  unfriendly 
to  civilization  itself,  a  tyrannical  and  barbarous  principle, 
but,  in  that  miserable  condition  of  human  affairs,  a  refuge 
from  ftill  more  intolerable  evils — -I  mean  the  principle  of 

xniliury 
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military  power  which  gains  ftrcngth  from  tbst  confufion 
and  bloodshed  in  which  all  the  other  elements  of  society 
are  dissolved,  and,  in  these  terrible  extremities,  is  the  CC" 
mcnt  that  preserves  it  from  total  destruction^ 

«  Under  such  circumstances,  Buonaparte  usurped  the 
Gupreme  power  in  France — I  say  usurped,  because  an  ille- 
gal assumption  of  power  is  an  usurpation.  But  usurpa- 
tion, in  its  ftrongest' moral  sense,  is  scarcely  applicaMc  to 
3  period  of  lawless  and  savage  anarchy.  The  guilt  of 
military  usurpation,  in  truth,  belongs  to  the  authors  of 
those  confusions  which  sooner  or  later  give  birth  to  sucU 
an  usurpation.  '* 

"  Thus,"  to  use  the  words  of  the  historian,  »*  by  re- 
«  cent  as  well  as  ancient  example,  it  became  evident, 
«'  that  illegal  violence,  with  whatever  pretences  it  may  be 
*'  covered,  and  whatever  object  it  may  pursue,  must  ine* 
*'  vitably  end  at  last  in  the  arbitrary  and  despotic  govern* 
"  ment  of  a  fingle  person  •."  But  though  the  government 
of  Buonaparte  has  silenced  the  revolutionary  factions,  it 
has  not  ^nd  it  cannot  have  extinguished  them.  No  human 
power  could  impress  upon  the  minds  of  men  all  thosA 
sentiments  and  opinions  which  the  sophistry  and  anarchy 
of  fourteen  years  had  obliterated.  A  faction  must  exist, 
which  breathes  the  spirit  of  the  ode  now  before  you, 

<'  It  is,  I  know,  not  the  spirit  of  the  quiet  and  sub* 
missive  majority'of  the  French  people.  They  have  always 
rather  suffered,  than  acted  in,  in  the  revolution.  Com- 
pletely exhausted  by  the  calamities  through  which  they 
have  passed,  they  yield  to  any  power  which  gives  them 
repose.  There  i^,  indeed,  a  degree  of  oppression  which 
rouses  men  to  resistance,  but  there  is  another  and  it 
greater  which  wholly  subdues  and  unmans  them.  It  is 
remarkable  that  Roberspierre  himself  was  safe,  till  he 

•  Humi'i  Hilt,  of  England,  Vol.  VII.  p.  lu. 
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mankind*  Tjframiical  power  is  their  only  refuge  from  the 
j»iJtvfii^eanc<e  pf  Itheir  felloW'Crcaturee  5  murder  is  their 
only  means  of  usurping  power.  They  have  no  taste,  na 
occupation,  no  pursuit*  but  power  and  blood.  If  their 
hands  are  tied,  they  must  at  least  hate  thie  luxury  of  mur- 
deroiis  projpfts.  They  haye  drank  top  deeply  of  human 
blood  ever  to  reUnquish  their  cannibal  appi^tit^. 

*^  Such  a  faftion  egoists  in  France.  It  is  numerous ; 
it  16  poiirerful ;  and  it  has  a  principle  of  fidelity  stronger 
tl^an ,  arty  that  ever  held  together  a  society.  They  are 
banded  together  by  despair  of  forgiveness,  by  the  unani- 
Haous  detestation  of  mankind.  They  are  now  contained 
by  a  severe  and  stern  government.  But  they  still  medi-. 
tate*  the  renewal  of  insurrection  and  massacre,  and  they 
i|£e  prepared  to  renew  the  worst  and  most  atrocious  of  their 
^rimeS}  that  crinie  against  pofterity  and  against  human 
BiatUX^  itself,  that  crime  of  which  the  latest  generations 
of  mankind  may  feel  the  fatal  con^eqi^ences— the  crime 
0f  degrading  and  prostituting  the  sacred  name  of  liberty. 

^  I  must  own  that  however  paradoxical  it  may  ap- 
pear*  I  should  almost  think  not  worse,  biit  more  meanly 
^f  t}ieiki  if  it  were  otherwise.  I  must  then  think  them 
destitute  of  that — which  I  will  not  call  courage*^  because 
that  is  the  name  of  a  virtue — ^but  of  that  ferocious  energy 
lyhich  alone  rescues  ruffians  from  contempt.  If  they 
wex^  destitute  of  that  which  is  the  heroism  of  murderers^ 
liifiy  would  be  the  lowest  as  well  as  the  most  abominable 
qf  beings. 

<^  It  is  imp^sible  ta conceive  anything  more  despicable 
than  wretches  who*  after  hectoring  and  bullying  over 
(heir  iaaeek  and  blameless  sovereign,  and  his  defenceless 
family,  whom  they  kept  so  long  in  a  dungeon  trembling 
for  their  existence — whom  they  put  to  death  by  a  slow: 
torture  for  three  ye^s— after  playing  the  republicans  and 

th^ 
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tyrannicides  to  women  apd  childrea-— become  the  supply 
and  fawning  slaves  of  the  first  government  that  knowjs 
how  to  wield  the  scourge  with  a  firm  hand> 

<*  I  have  used  the  word  "  republican/*  because  it  ia  the 
name  by  which  this  atrocious  faction  describes  itself. 
The  assumption  of  that  name  is  one  of  their  crimes. 
They  arc  no  more  republicans  than  royalists  j  they  ane 
the  common  enemies  of  all  human  society*. ,  God  for^ 
bid|  that  by  the  use  of  that  word  I  should  be  si^posed 
to  refle£t  on  the  members  of  thosp  respectable  rcpub*- 
lican  communities  which  did  exist  in  Europe  before  the 
French  revol^lon,.  That  revolution  has  spared  many 
monarchies»  but  it  has  spared  no  republic  within  thp 
sphere  qtf  its  destructive  eoergy*  One  republic  only  now 
exists  in  the  worM*-^a  republic  of  English  bbod^  wihich 
was  originaliy  composed  of  republican  societies*  iind^r 
the  protecHon  ^f  a  mon^^Hyj  which  had  therefore  w> 
great  a@4  perUous  ehange  in  their  intemi^lxQn^lritijktion  4x> 
e&ct,  and  of  which  (I  spdak  it  with  pJe^Sjur^  aoM  prid^) 
the  inhahi|tax^5  evtn  in  the  convulsions  qf  ^  .iinoft  de- 
plorable separation,  displayed  the  h^iBaai^  99  Wi^U  fs 
valour*  whieh>  I  trusty  I  may  say  they  inherited  fioip  ^eir 
forefttberifi. 

<«  Nor  do  I  mem  hf  the  use  erf"  ^he  word  "  feptAK- 
can,"  io  coefoutid  $h^  electable  faetion  with  fill  ^Ole 
whoj  in  the  Uberty  c^  private  ^f^ulation,  may  prefer  a 
republie^n  fc^rm.  of  government.  1  own*  that  ^let  nfufih 
reflexion*  I  sm  not  able  to  conceive  an  error  m^re  ig|co6s 
than  that  of  those  who  believe  in  the  pojssitHiity  t)f  eree^- 
ing  a  republic  in  ^ny  of  the  old  Qoonarchical  coun^ie^  pf 
Europe^  who  believe  th^t  in  such  countries  an  efedive 
supreme  n^agis^acy  esn  produce  any  thing  but  a  sni^c^- 
sion  of  stem  tyrannies  and  bloody  civil  wars.  It  is  a  sup- 
position which  is  belied  by  all  experience,  and  which 
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betrays  the  greatest  ignorance  of  the  first  principles  of 
the  constitution  of  society.. — It  is  an  error  which  has  a ' 
false  appearance  of  superiority  over  vulgar  prejudice ;  it 
is  therefore  too  apt  to  be  attended  with  the  most  criminal 
rashness  and  presumption,  and  too  easy  to  be  inflamed 
into  the  most  immoral  and  antisocial  fanaticism.  But  as 
long  as  it  remains  a  mere  quiescent  error,  it  is  not  the 
proper  subject  of  moral  disapprobation. 

•*  If  then,  gentlemen,  such  a  faction,  falsely  callihg 
Itself  republican,  exists  in  France,  let  us  consider  whethrt 
this  ode  speaks  their  sentiments,  describes  their  character, 
agrees  with  their  views.  Trying  it  by  the  principle  I  have 
stated,  I  think  you  will'have  no  difficulty  in  concludbg,  that 
it  is  agreeable  to  the  general  plan  of  this  publication,  to  give 
an  historical  and  satirical  view  of  the  Brutuses  and  brutes 
of  the  republic— of.  those  who  assumed  and  disgraced  the 
name  of  Brutus*,  and  who,  tinder  that  nanie,  sat  as 
judges  in  their  mock  tribunals^with  pistols  in  their  girdles, 
to  anticipajte  the  office  of  the  executioner  on  tliose  unfor- 
tunate men  whom  they  treated  as  rebels,  for  resistance  to 
Roberspierre  and  Couthon. 

«  I  jiQ^  come  toshtv^  you,  that  this  ode  cannot  repre- 
sent the  opinioiis  of  Mr.  Peltier. — He  is  a  French 
royalist. — He  has  devoted  his  talents  to  the  caufe  of  his 
icing — ^For  that  cause  he  has  sacrificed  his  fortune  and 
^  hazarded  his  life.  For  that  cause  he  is  proscribed  and 
exiled  from  his  country.  I  could  easily  conceive  power- 
ful topics  of  royalist  invective  against  Btionaparte— And 
if  Mr.  Peltier  had  called  upon  Frenchmen  by  the  me- 
mory of  St.  Louis  and  Henry  the  Great,  by  the  memory 
of  that  illustrious  family  which  reigned  over  them  for 
seven  centuries,  and  with  whom  all  their  martial  renown 

f  Cidscp  Bruitjs,  Pte^iiieat  of  the  Military  Comoussioa  -at  M^seiJIes,  in 
JaAuary  1794. 
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and  literary  glory  are  so  closely  connected  J  if  he  had  ab- 
jured them  by  the  spotlpss  name  of  that  Louis  XVI.  the 
martyr  of  his  love  for  his  people,  which  scarce  a  man  in 
France  can  now  pronounce  but  in  the  tone  of  pity  artd 
veneration ; — if  he  had  thus  called  upon  them  to  change 
their  useless  regret  and  their  barren  pity  into  gencrousj 
and  active  indignation;  if  he  had  reproached  the  con- 
querors of  Europe  with  the  disgrace  of  being  the  slaves 
of  an  upstart  stranger;  if  he  had  brought  before  their 
minds  the  contrast  between  their  country  under  her  an- 
cient monarchs,  the  source  and  model  of  refinement 
in  manners  and  taste,  and  since  their  expulsion  the 
scourge  and  the  opprobrium  of  humanity  ;  if  he  had  ex- 
horted them  to  drive  out  their  ignoble  tyrants,  and  to 
restore  their  native  sovereign ;  I  should  then  have  recog- 
nized the  voice  of  a  royalist — I  should  hav6  recognized 
language  that  must  have  flowed  from  the  heart  of  Mr. 
Peltier,  and  L should  have  been  compelled  to  acknow- 
ledge that  it  was  pointed  against  Buonaparte. 

"  These,  or  such  as  these,  must  have  been  the  topics 
of  a  royalist,  if  he  had  published  an  invective  against  the 
First  Consul.  But  instead  of  these,  or  similar  topics, 
what  have  we  in  this  ode?  On  the  supposition  that  it  is 
the  invective  of  a  royalist,  how  is  it  to  be  reconciled  to 
common  sense  ?  What  purpose  is  it  to  serve  ?  To  whom 
is  it  addressed  ?  To  what  interests  does  it  appeal  ?  What 
passions  is  it  to  rouze?  If  it  be  addressed  to  royalists, 
then  I  request,  gentlemen,  that  you  will  carefully  read  it, 
and  tell  me  whether,  on  that  supposition,  it  can  be  any 
thing  but  the  ravings  of  insanity,  and  whether  a  com- 
mission of  lunacy' be  not  a  proceeding  more  fitted  to 
the  iluthor's  case,  than  a  conviction  for  a  libel.  On  that 
supposition,  I  ask  you  whether  it  does  not  amount,  in 
substanc^j  to  $uch  an  address  as  the  following :  <  French- 
men ! 
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men!  royalists!  I  do  not  call  upon  you  to  avenge  th^ 
murder  of  your  innocent  sovereign,  the  butchery  of  youc 
relations  and  friends,   the   disgrace   and  oppression  of 
ypur  country !     I  call  upon  you  by  tl^  hereditary  right 
pf  Barras,  transmitted  through  a  long  series  of  ages^  bjr 
the  beneficent  government  of  Merlin  and  Reubell,  whose 
worthy  successors  of  Charlemagne,  whose  authority  was 
as  mild  as  it  was  lawful — I  call  upon  you  to  revenge  on 
Buonaparte  the  deposition  of    that   directory   who  con- 
demned the  far  greater  part  of  yourselves  to  beggary  and 
€xile,  who  covered  France  with  bastiles  and  .scaffi>lds; 
who  doomed  the  most  respectable  remaining  members  xif 
their  community,  the  Pichegrus,  the  B^rbe  Marboiflf,  the 
Barthelemis,  to  a  lingering  death  in  the  pestilential  wilds 
of  Guiana.^-I  call  upon  you  to  avenge  on  Buonaparte 
the   caus^  of  those  Councils  of  Five   Hundred^  or   of 
Two  Hundred,  of  elders  or  of  youngsters,  those  dis- 
gusting and  nauseous  mockeries  of  representative  assenr- 
blies ;  those  miserable  councils  which  sycophant  sophists 
had  converted  info  machines  for  fabricating  degrees  of 
proscription  and  confiscation  ?  which  not  only  prpscribed 
unborn  thousands,  but,  by  a  refinement  and  ionovation 
in. rapine,*  visited  the  sins  of  the  children  upoa  the  f$^ 
thers  and  beggared  parents,  not  for  the  ofTenCies  but  fo^ 
the  misfortunes  of  their  sons.     I  call  upon  you  to  rcf- 
store  this,  directory  and  these  councils^  and  all  this  hoir 
rible  profanation  of  the  name   of  a  republic,   add  to 
.punish  those  who  delivered  you  from  themi    I  exhort 
you  to  reverence  the  den  of  these  banditti  as  *  th  sane- 
tuary  of  the   laius^    and  to  lament  the  day  in  •  which  this 
intolerable  nuisance  was  abated  as    ^  an  unfortunate  day^ 
Last  of  all,  I  exhort  you  once  more  to   follow  that   de- 
plorable chimera — the  first  lure  that  led  you  to  destruc- 
tion—the   sovereignty  of  the  people-^though   I  know 
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and  you  have  bitterly  felti  that  you  never  were  so  much 
shves,  in  fact,  as  since  you  have  bpen  ^vereigns  ix^ 
theory  !* 

<*  Let  me  ask  Mr.  Attorney-general,  whether,  upon  hi^ 
luppQsition,  J  have  npt  given  you  a  faithful  translation 
ef  tliis  ode ;  and  I  think  I  may  safely  repeat,  that,  if 
this  be  the  language  of  a  royalist  addressed  to  royalistS| 
it  must  be  the  production  of  a  lunatic.  But  on  my  sup-^ 
position,,  every  thing  is  natural  and  consistent.  You 
have  the  sentiments  and  language  of  a  jacobin — It  is 
therefore  probable,  if  you  take  it  as  an  historical  rcpub* 
lication  of  a  jacobin  piece — It  is  just,  if  you  take  it  as  ^ 
satirical  representation  of  jacobin  opinions  and  projects. 

<<  Perhaps  it  will  be   said,  that  this  is  the  production 
of  a  royalist  \nriter,  who  assumes  a  republican  disguis^ 
to   serve  royalist   purposes  ;  but   if    my  learned  friend 
chooses  that  supposition,  I  think  an  equal  absurdity  re^ 
turns  upon  him  in  another  shape.     We  must  then  sup- 
pose k  to  be  intended  to  excite  republican  discontent  and 
insurrection  against  Buonaparte.     It  must  then  be  taken 
as  addressed  to  republicans. — Would  Mr.  Peltier,  in 
that  case,  have  disclosed  his  name  as  the  publisher?*— 
V(oul4  he  not  much  rather  have  circulated  the  ode  in 
the  name  of  Chenier,  without  prefixing  his  own,  which 
was  more  than  sufficient  to  warn  his  Jacobinical  readers 
against  all  his  counsels  and  exhortations.     If  he  had  cir- 
culated it  under  the  name  of  Chenier  only,  he  would  in- 
deed have  hupg  out  repul^lican  colors^  but  by  prefixing 
his  own^  he  appears  wiihout  disguise.     You  must  sup- 
pose him  then   to  say,  f  Republicans !    I,    your  mortal 
enemy  for  fourteen  years,  whom  you  have  robbed  pf  his 
all,  whoni  you  have  forbidden  tp  reyisit  his  -country  un- 
der pain  of  death,  who,  from  the  beginning  of  the  re-»' 
volution,  unceasingly  poured  ridicule  upon  your  follies^ 

and 
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and  exposed  your  crimes  to  detestation,  who  in  the  cause 
of  my  unhappy  sovereign  braved  your  daggers  for  three 
years,  and  who  escaped,  almost  by  miracle,  from  your 
assassins  in  September,  who  has  since  been  constantly 
employed  in  warning  other  nations  by  your  example,  and 
in  collecting  the  evidence  upon  which  history  will  pro- 
nounce your  condemnation ;  I  who  at  this  moment  de- 
liberately choose  exile  and  honorable  poverty,  rather  than 
give  the  slightest  mark  of  external  compliance  with  your 
abominable  institutions ;  I  your  most  irreconcilable  and 
indefatigable  enemy,  offer  you  counsel  which  you  know 
can  only  be  a  share  into  which  I  expect  you  to  fall, 
though  by  the  mere  publication  of  my  name  I  have  suf- 
ficiently forewarned  you  that  I  can  have  no  aim  but  that 
of  your  destruction/ 

**  I  ask  you  again,  gentlemen,  is  this  common  sense  ? 
Is  it  not  as  clear,  from  the  name  of  the  author,  that  it 
is  not  addressed  to  jacobins,  as,  from  the  contents  of 
the  publication,  that  it  is  not  addressed  to  royalists  ?  It 
may  be  the  genuine  work  of  Chenier,  for  the  topics  are 
such  as  he  would  employ— It  may  be  a  satire  on  jacobi- 
nism, for  the  language  is  well  adapted  to  such  a  compo- 
sition— ^but  it  cannot  be  a  royalist's  invective  against 
Buonaparte,  intended  by  him  to  stir  up  either  royalists 
^  or  republicans  to  the  destruction  of  the  First  Consul. 

«*  I  cannot  conceive  it  to  be  necessary  that  I  should 
minutely  examine  this  poem  to  confirm  my  construction. 
There  are  one  or  two  passages  on  which  I  shall  make  a 
few  observations.  The  fiist  is  the  contrast  between  the 
state  of  England  and  that  of  France,  of  which  an  in- 
genious friend  has  favored  me  with  a  translation,  which 
I  shaH  take  Ihe  liberty  of  reading  to  youe 
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Her  glorious  fabric  England  rears 

On  law's  fix'd  base  alone ; 
Law's  guardian, pow'r  while  each  reveres, 
England !  thy  people's  freedom  fears 

No  danger  from  the  throne. 

For  there,  before  all-mighty  law. 
High  birth,  high  place,  with  pious  awe. 

In  rev'rend  homage  bend: 
There  man's  free  spirit,  unconstrained 
Exults,  in  man's  best  rights  maintain'd ; 
Rights,  which  by  ancient  valor  gain'd. 

From  age  to  age  descend. 

Britons,  by  no  base  fear  dismay'd, 

May  power's  worst  acts  arraign  ; 
Does  tyrant  force  their  rights  invade? 
They  call  on  law's  impartial  aid, 

Nor  call  that  aid  in  vain. 

Hence,  of  her  sacred  charter  proud. 
With  ev'ry  earthly  good  endow'd. 

O'er  subject  seas  xmfiiri'd, 
Britannia  waves  her  standard  wide. 
Hence,  sees  her  freighted  navies  ride 
Up  wealthy  Thames'  majestic  tide, 

The  wonder  of  the  world. 

<*  Here  at  first  sight,  you  may  perhaps  think  that  the 
consistency  of  the  jacobin  character  is  not  supported, 
that  the  republican  disguise  is  thrown  off,  that  the  roy.. 
alist  stands  unmasked  before  you — ^buc,  o^  more  consi- 
deration, you  will  find  that  such  an  inference  would  be 
too  hasty.  The  leaders  of  the  revolution  are  now  reduced 
to  envy  that  British  constitution,  which,  in  the  infatua- 
tion of  their  presumptuous  ignorance,  they  once  rejected 
with  scorn.     They  are  now  slaves  (as  they  themselves 
confess)  because  twelve  years  ago  they  did  not  believe 

Englishmen 
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Englishmen  to  be  free.  They  cannot  but  see  that  Eng* 
land  is  fhc  only  popular  government  in  Europe  j  and  they 
are  compelled  to  pay  a  reluctant  homage  to  the  justice  of 
English  principles.  The  praise  of  England  is  too  striking 
a  satire  on  their  own  government  to  escape  them ;  and  I 
may  accordingly  venture  to  appeal  to  all  those  who  know 
any  thing  of 'the  political  circles  of  Paris,  whether  such 
contrasts  between  France  and  England  as  that  which  I 
have  read  to  you,  be  not  the  most  favorite  topics  of  the 
opponents  of  Buonaparte — But  in  the  very  next  stanza, 

Cependant,  encore  affligee 
Par  I'odieuse  heredity, 
Londres  de  titreS  surchargee, 
Lbndres  n'a  pas  P^galit^; 

you  see  that  though  they  are  forced  to  render  an  un* 
willing  tribute  to  our  liberty,  they  cannot  yet  renounce 
all  their  fantastic  and  deplorable  chimeras.  They  endea- 
vour to  make  a  compromise  between  the  experience  on 
which  they  cannot  shut  their  eyes,  and  the  wretched  sys- 
tems to  which  they  still  cling.  Fanaticism  is  the  most 
Jncufable  of  all  mental  diseases:  because,  in  all  its  forms, 
religious,  philosophical,  or  polifical,  it  is  distinguished 
by  a  sort  of  mad  contempt  for  experience^  which  alone 
tin  correct  the  errors  of  practical  judgment.  And  these 
democratical  fanatics  still  speak  of  the  odious  principle  of 
«  hereditary  government.*  They  still  complain  that  we 
have  not  *  equality*  They  know  not  that  this  odious 
principle  of  inheritr.nce  is  our  bulwark  against  tyranny ; 
that  if  we  had  their  pretended  equality  we  should  soon 
t:ease  to  be  the  objects  of  their  envy.  ITiese  are  the 
tentiment$  which  you  would  naturally  expect  from  half- 
cured  lunatics.  But  once  more  I  ask  you,  whether  they 
^an  be  the  sentiments  of  Mir.  Peltier  ?     Would  he 

complain 


* fOUENStC   ELOQUENCE.  175. 

Cortiplain  that  we  have  too  much  monarchy,  or  too  much 
pf  what  they  call  aristocracy  ?  If  he  has  any  prejudices 
against  the  English  government,  must  they  not  be  of 
an  entirely  opposite  kind  ? 

**  I  have  only  one  observation  more  to  make  on  this 
poem.  It  relates  to  the  passage  which  is  supposed  to  * 
be  an  incitement  to  assassination.  In  my  way  of  consi- 
dering the  subject,  Mr.  Peltier  is  not  answerable  for 
that  passage,  whatever  its  demerits  may  be.  It  is  put 
into  the  mouth  of  a  jacobin  j  and  it  will  not,  I  think,  tc 
affirmed,  that  if  it  were  an  incitement  to  assassinate,  it 
would  be  very  unsuitable  to  his  character."  Experience^ 
and  very  recent  experience,  has  abundantly  proved  how 
widely  the  French  revolution  has  blackened  men's  imagi- 
nations, what  a  daring  and  desperate  cast  it  has  given  to 
their  characters,  how  much  it  has  made  them  regard  the 
most  extravagant  projects  of  guilt  as  easy  and  ordinary 
expedients ;  and  to  what  a  horrible  extent  it  has  fami- 
liarized their  minds  to  crimes  which  before  were  only 
known  among  civilized  nations  by  the  history  of  barba- 
rous times,  or  as  the  subject  of  poetical  fiction.  But 
thank  God,  gentlemen,  we  in  England  have  not  learned 
to  charge  any  man  with  inciting  assassination — not  even 
a  member  of  that  atrocious  sect  who  have  revived  politi- 
cal assassination  in  Christendom — except  when  we  arc 
compelled  to  do  so  by  irresistible  evidence.  Where  is 
that  evidence  here  ?  In  general,  it  is  immpral  because 
it  is  indecent  to  speak  with  levity,  still  more  to  anticipate 
with  pleasure,  the  destruction  of  any  human  being.  But 
between  this  immorality  and  the  horrible  crime  of  incit- 
ing to  assassination,  there  is  a  wide  interval  indeed.  The 
real  or  suppose4  author  of  this  ode  gives  you  to  under- 
stand that  he  would  hear  with  no  great  sorrow  of  the 
destruction  of  the  First  Consul.     But  surely  the  publi- 
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cation  of  that  sentiment  is  very  diflFerent  from  an  exhort- 
ation to  assassinate. 

"  But,  says  my  learned  friend,  why  is  the  cxatnple  of 
Brutus  celebrated  ?  Why  are  the  French  reproached 
with  their  baseness  in  not  copying  that  example  ?  Gen- 
tlemen, I  have  no  judgment  to  give  on  the  act  of  Marcus 
Brutus — I  rejoice  that  I  have  not — I  should  not  dare  to 
condemn  the  acts  of  brave  and  vitruous  men  in  extraor- 
dinary and  terrible  circumstances,  and  which  have  been, 
as  it  were,  consecrated  by  the  veneration  of  so  many  ages 
— still  less  should  I  dare  to  weaken  the  authority  of  the 
most  sacred  rules  of  duty,  by  praises  which  would  be 
immoral,  even  if  the  acts  themselves  were  in  some  mea- 
sure justified  by  the  awful  circumstances  under  which 
they  were  done.  I  am  not  the  panegyrist  of  *  those  in- 
stances of  doubtful  public  spirit  at  which  morality  is  per- 
plexed, reason  is  staggered,  and  from  which  affrighted 
nature  recoils  *.' 

"  But  whatever  we  may  think  of  the  act  of  Brutus, 
surely  my  learned  friend  will  not  contend  that  every  allu- 
sion to  it,  every  panegyric  on  it,  whidi  has  appeared  for 
eighteen  centuries,  in  prose  and  verse,  is  an  incitement 
to  assassination.  From  the  conspicua  divina  Philipptca 
fantdty  down  to  the  last  school-boy  declamation,  he  will 
find  scarce  a  wprk  of  literature  without  such  allusioiis, 
and  not  very  many" without  such  panegyrics. — I  must  say 
that  he  has  construed  this  ode  more  like  an  attorney- 
general  than  a  critic  in  poetry.  According  to  his  con- 
struction, almost  every  fine  writer  in  our  language  is  a 
preacher  of  murder. 

"  Having  said  so  much  on  the  fitst  of  these  supposed 
libels,  I  shall  be  very  short  on  the  two  that  remain — ^the 
verses  ascribed  to  a  Dutch  patriot,  and  tlfe  parody  of  the 

•  Mr.  Burk«*«  Works,  Vol.  IV,  p.  ^\^, 
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speech  of  Lepidus.  In  the  first  of  these,  the  piercing 
eye  of  Mn  Attorney-general  has  again  discovercfl  an  in- 
dtemefnt  "to  assassinate — the  most  learned  incitement  to 
assassinate  that  ever  was  addressed  to  such  ignorant  ruf- 
fians as  are  most  likely  to  be  employed  for  such  nefarious 
purposes !— -An  obscure  allusion,  to  an  obscure  and  per- 
haps fabulous  part  oi  Roman  history,  to  the  supposed 
muraer  of  Romulus,  about  which  none  of  us  know  any 
tiling,  and  pf  which  the  jacobins  of  Paris  and  Amster- 
dam probably  never  heard. — But  the  Apotheosis: — ^Here 
my  learned  friend  has  a  little  forgotten  himself^ — He 
$eems  to  argue  as  if  Apotheosis  always  presupposed  death* 
But  he  must  know,  that  Augustus ^  and  even  Hberius  and 
Nero  wefe  deified  during  their  lives,  and  he  cannot  have 
forgotten  the  terms  in  which  one  of  the  court  poets  o£ 
Augustus  speaks  of  his  master's  divinity— 

Praesens  divua  habebitur 

Augustus  adjectis  Britannis 
Imperio.^— 

*«  If  any  modern  rival  of  Augustus  should  choose  that 
path  to  Olympus,  I  think  he  will  find  it  more,  steep  and 
rugged  than  that  by  which  Pollux  and  Hercules  climbed 
to  the  ethereal  towers,  and  that  he  must  be  content  with 
purpling  his  lips  with  burgundy  on  eaith,  as  he  has  very 
little  cjiance  of  purpling  them  with  nectar  among  the 
gods. 

*^  The  utmost  that  can  seriously  be  made  of  this  passage 
is,  that  it  is  a  wish  for  a  man's  death-  I  repeat  that  I  do 
not  contend  for  the  decency  of  publicly  declaring  such 
wishes,  or  even  for  the  propriety  of  entertaining  them  :  but 
the  distance  between  such  a  wish  ^nd  a  persuasive  to 
murder,  is  immense.  Such  a  wish  for  a  man's  death  is 
very  often  little  more  than  a  strong,  though  I  admit  not 
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a  very  decent,  way  of  expressing  detestation   fof  fife 
character. 

<^  But  without  pursuing  this  argument  any  fafther,  I 
thirik  myself  entitled  to  apply  ta  these  verses  the  same 
Reasoning  which  I  have  already  applied  to  the  first  sup- 
posed libel  on  Butottaparte.  If  they  be  the  real  composi- 
tion of  a  ptetended  Dutch  patriot,  Mr.  Peltier  may 
republish  them  innocently — ^If  they  be  a  satire  on  such 
f)retended  Dutch  patriots,  they  are  not  a  Mbel  on  Buona- 
parte.— Granting,  for  the  sake  of  argument,  that  they 
did  contain  a  serious  exhortation  to  assassinate,  is  there 
any  thing  in  such  an  exhortation  inconsistent  with  the 
character  of  these  pretended  patriots  ? 

•*  They  who  were  disaffected  to  the  mild  and  tolerant 
government  of  their  flourishing  country  because  it  did 
no^  exactly  square  with  all  their  theoretical  whimsies ; 
they  who  revolted  from  that  administration  as  tyrannical, 
which  made  Holland  one  of  the  wonders  of  the  world 
for  protected  industry,  for  liberty  of  action  and  opinion^ 
and  for  a  prosperity  which  I  may  venture  to  call  the  great- 
est  victory  of  man  over  hostile  elements ;  they  who  call- 
ed in  the  aid  of  the  fiercest  tyrants  that  Europe  ever  saw^ 
who  served  in  the  armies  of  Robespierre,  under  the  im- 
pudent pretext  of  giving  liberty  to  their  country,,  and  who 
have,  finally,  buried  in  the  same  grave  its  liberty,  its  in- 
dependence, and  perhaps  its  national  existence  ;  they  are 
not  men  entitled  to  much  tenderness  from  a  political  sa- 
tirist, and  he  will  scarcely  violate  dramatic  propriety  if 
ht  impute  to  them  any  language^  however  criminal  and 
detestable.  They  who  could  not  brook  the  authority 
of  their  old,  lazy,  good-natured  government,  are  not 
likely  to  endure  with  patience  the  yoke  of  that  stem  do- 
viination  which  they  have  brought  upon  themselves,  and 
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wIlieb^  as  far  as  relates  to  them,  is  only  the  just  punish^', 
tnent  of  theit^  crimes.  They  who  call  in  tyrants  to  esta>» 
blish  liberty,  who  sacrifice  the  independence  of  their 
country  under  pretence  of  reforming  its  internal  consti«* 
tution,  arc  capable  of  every  thing. 

<^  I  know  nothing  more  odious  than  their  character,  un*- 
less  it  be  that  of  those  who  invoked  the  aid  of  the  op^ 
pressors  of  Switzerland  to  be  the  deliverers  of  Ireland  I 
Their  guilt  has,  indeed,  peculiar  aggravations.  In  the 
name  of  liberty  they  were  willing  tosurrender their  coun« 
try  into  the  hands  of  tyrants,  the  most  lawless,  faithless^ 
and  merciless  that  ever  scourged  Europe;  who,  at  the 
very  moment  df  their  negotiation,  were  covered  with  the- 
blood  of  the  unhappy  Swiss,  the  martyrs  of  real  inde^ 
pendence  and  of  real  liberty.  Their  success  would  have 
been  the  destruction  of  the  only  free  community  remain^ 
ing  in  Europe — of  England,  the  only  bulwark  of  the 
remains  of  European  independence.  Their  means  were 
the  passions  of  an  ignorant  and  barbarous  peasantry,  and 
a  civil  war,  which  could  not  fail  to  produce  all  the  horri«> 
ble  crimes  and  horrible  retaliations  of  the  last  calamity 
that  can  befal  society — a  servile  revolt.  They  sought  tihe 
worst  of  ends  by  the  most  abominable  of  means. ,  They 
laboured  for  the  subjugation  of  the  worid  at  the  expenc^ 
of  crimes  and  miseries  which  men  of  humanity  and  con* 
science  would  have  thought  too  great  a  price  for  the  dcr 
liverance  of  mankind. 

«  The  last  of  these  supposed  libels,  is  the  Parody  oft 
the  speech  of  Lepidus,  in  the  fragments  of  .Sal^st.  It 
is  certainly  a  very  ingenious  and  happy  parody  of  an  ori* 
^nal,  attended  with  some  historical  obscurity  and*  diffi* 
culty,  whicl^tt^is  no  part  of  our  present  business  to  exa* 
mine.  Thi^psitody  is  said  to  have  been  clandestinely 
placed  amon|[  tkt  papers  of  one  of  the  most  amiable  and 
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respectable  men  in  France,  M.  C^mille  Jordan,  ijn  order 
to  furnish  a  pretext  ^r  involving  that  excellent  person  in 
a  charge  of  conspiracy. '  This  is  said  to  have  been  done 
by  a  spy  of  Fottche.  Now,  gentlemen,  I  take  this  to  be 
a  satire  on  Fouche^  on  his  manufacture  of  plotsr— on  hi» 
contrivances  fca:  the  destruction  of  innocent  and  virtuous 
men — and  I  should  admit  it  to  be  a  libel  on  Foyche  if  it 
were  possible  to  libel  him.  I  own  that  I  should  like  to 
see  Fouche  appear  as  a  plaintiff,  seekipg  reparation  for 
4iis  injured  character,  before  any  tribunal,  safe  from  his 
fangs,  where  he  had  not  the  power  of  sendhig  the  judges 
to  Guiana  ox  Madagascar.  It  happens  that  we  know 
something  of  the  history  of  Mr.  Fouche^  from  ^  very 
<:rcdible  witness  against  him— from  himself.  You  will 
perhaps  excuse  me  for  reading  to  you  some  passages  of 
his  letters  in  the  year  17935  from  which  you  yi\\\  judg?> 
whether  any  satire  can  be  so  severe  as  the  porty^it  hp 
draws  of  himself : 

^  Convinced  that  there  are  no  innocent  men  in  this  in*- 
famous  city,'  (the  unhappy  city  of  Lyons,) /but  those 
who  are  oppressed  and  loaded  with  irons  by  the  a^sas^ins 
of  the  people,'  (he  means  the  murdeyers  who  were  § gn- 
^mned  to  death  for  their  crimes)  <  wo  ar?  pi^  o\|r  g^^yd 
against  the  tears  of  repentance !  nothing  c^n  4i^iiTm  Pur 
«cverity.-rTfaey  have  not  yet  dc^^  tq  sqUcit  thp  repeal 
of  your  first  decree  for  the  annihii^ation  qf  t^hp  citt 
OF  Lyons  1  but  scarcely  any  thing,  has  yet  b?en  don^  tp 
carry  |t  into  execution.*  (Pathetic!)  *  The  demolitions 
mQ  too  slow.  More  rapid  means  are  necessary  to  repub-r 
iican  impatience^  The  explosion  of  the  inin^,^  and  thd 
xltvouring  activity  of  the  flamea,  cao  alpn^  adisi^t^^tely 
t^cpresent  the  omnipotence  of  the  people.*  (5Jn}iappy 
populace,  alwaySi  the  prete^ct,  the,  ^sjriWient  and  the 
victim  of  poSucal  crimes  1}  ^  Their  wi^l- cj^nnpl  b^^^^ck^ 

,       .  .  ^  ed 


FOiOENSXC  lELDQJtJENCK.^  til 

^d  liki  that '^  of  tyrants^- It  ought  to  have  the  effects  of 
thunder  !*  **The  next  spt^cimen  of  this  worthy  gentle* 
maii**  which  I  shall  give,  is  in  a  speech  to  the^acobin  club 
of  Paris,  on  the  liist  of  December,  1793,  by  his  ^ordiy 
colleague  in  the  missiorl  to  Iiyons,'  Ceilot  d^ Herbots : 

'  We  are  accused,*  (you,  gentlemen,  will  soon  sec  how 
unjustly,)  ^  of  being  cannabals,  men  of  blood :  but  it  13 
In  counter-^revolutionary  petitions,  hawked  about  for  sig* 
nature  by  aristocrats,  that  this  charge  is  made  against  Msl 
They  examine  with  the  most  sciupulous'  attention  how 
the  counter-revolutionists  are  put  to  dfcath,  and  they  |if- 
fect  to  say,  that  they  are  not  killed  at  one  stroke/  {He 
Speiks  for  himself  and  his  colleague  Fouche^  and  one 
Wofuld  suppose  that  he  was  going  to  deny  the  fact — But 
nothing  like  it.)  *  Ah,  jacobins,  did  Chatter  die  at  the? 
first  stroke  ?  &c/— (This  Chalier  was  the  Marat  of  Ly- 
ons.) *  A  drop  of  blood  poured  from  generous  veinsr 
goes  to  my  hfeart,^  (humane  creature !)  *  but  I  have  ncr 
pity  for  cbnspirators.*  (He  however  proceeds  to  ^t^x.6 
a  most  undeniable  proof  of  his  compassion.)  *  We  caus^ 
ed  two  hundred  to  be  shot  at  once,  and  it  ;s  charged  up- 
on us  as  a  crime !'  (Astonishing !  that  such  an  act  of 
humanity  sho*uld  be  called  a  crime!)  'They  do  not 
know,  that  //  is  ti proof  of  our  sensibility!  When  twenty 
criminals  are  guillotined,  the  last  of  them  dies  t>^enty' 
deaths. — But  these  two  hundred  conspirators  perished  at 
once*  They  speak  of  sensibility — we  also  are  full  of  jM- 
sibility  /  The  jacobins  have  all  the  virtues  !  Hiey 
are  compassionate,  humane^  generous  /'  (This  1S  somewhat 
hard  to  be  understood,  but  it  is  perfectly  explSiinled  by 
what  follows)  *  but  they  reserve  these  sentiments  for  the  pa-- 
triots  who  are  their  brethren,  which  the  aristocrats  never 
Will  be.' 
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^  The  only  remaining  document  with  vAddi  I  shall 
trouble  you,  is  a  letter  from  Fouebe  to  his  amiable  col* 
league  CJHf  d^H^kis^  which,  as  might  be  expected  in 
a  confidential  communication,  breathes  al(  the  native  ten- 
derness of  his  soul :— »<  Let  us  be  tifriiU,  that  we  may  run 
no  risque  of  being  feeble  or  cruel! — ^Let  us  annihilate  in 
our  wrath,  at  a  single  blow,  aU  rebels,  all  conspirators^ 
ill  traitors,'  (comprehensive  words  in  his  vocabulary) 
^  to  spare  ourselves  the  p^un,  the  long  agony,  of  punish* 
ing  like  kings  V  (Nothing  but  philanthropy  in  this  wor«» 
thy  man's  Jieart.)  '  Let  us  exercise  justice  after  the  exam-* 
pie  of  nature,  let  us  avenge  ourselves  like  a  people,  let 
us  strike  like  the  thundei^bolt,  and  let  even  the  ashes  of 
our  enemies  disappear  from  the  soil  of  liberty !  Let  the 
perfidious  and  ferocious  English  be  attacked  from  every 
side,  let  the  whole  republic  form  a  volcano  to  pour  de- 
vouring lava  upon  them;  may  the  infamous  island  wbich 
producea  these  monsters^  who  no  longer  belong  to  bumanityj  be 
for  ever  buried  under  the  waves  of  the  ocean !  Farewell, 
my  friend!  Tears  of  joy  stream  from  my  eyes,*  (we  shall 
soon  see  for  what)  *  they  deluge  my  soul*   . 

**  Then  follows  a  little  postcript,  which  explains  the 
cause  of  this  excessive  joy,  so  hyperbolical  in  its  language^; 
and  which  fully  justifies  the  indignation  of  the  hymane 
writer  against  the  '  ferocious  English,'  who  are  sb  stupid 
and  so  cruel  as  never  to  have  thought  of  a  benevolent 
massacre,  by  way  of  sparing  themselves  the  pain  of  pu<* 
nishing  individual  criminals w 

*  We  have  only  one  way  of  celebrating  victory.  We 
send  this   evening   two  hundred  and  thirteen   rebels  to  be 

&Qt!' 

"  Such,  gentlemen,  is  MyFouche^  who  is  said  to  have 
procured  this  parody  to  be  mixed  with  the  papers,  of  my 
f IPQcUent  friend  Camille  Jcijrdqn^  to  serve  ^s  a  pretext  for 
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Tiiis  destruction.  Fabricated  plots  are  among  the  most 
usual  means  of  such  tyrants  for  such  purposes :  and  if 
Mr.  Peltier  intended  to  libel  (shall  I  say  ?)  Fouche  by" 
ihis  composition^  I  can  easily  understand  both  the  parody 
and  the  history  of  its  origin — But  if  it  be  directed  against 
Suonaparte  to  ^rve  royalist  purposeS)>I  must  confes6 
myself  wholly  i^nable  to  conceive  why  Mr.  Peltier 
should  have  stigmatized  his  work^  and  deprived  it  of  all 
autliority  and  power  of  persuasion^  by  prefixing  to  it  the 
infamous  name  of  Fouche, 

<*  On  xke  «amc  principle  I  think  one  of  the  observa^ 
lions  nf  my  learned  friend,  on  the  title  of  this  publica- 
tion, may  be  retorted  on  him — ^He  has  called  your  atten- 
tion to  the  title,  *  VAmhigu^  ou  Varietes  airoces  et  amus* 
jantes*  Now,  gentlemen,  I  must  ask,  whether,  had 
these  been  Mr.  Peltier^s  own  invectives  against  Buona^ 
parte,  he  would  himself  have  branded  tbem  as  *  atrocious  /* 
^— But  if  they  be  S5)ecimens  of  the  opinions  and  invec* 
tives  of  a  French  faction,  the  title  is  very  natural,  and 
the  epithets  are  perfectly  intelligible — ^indeed  I  scarce 
know  a  more  appropriate  title  for  the  whole  tragi-comedjf 
of  the  revolution  than  that  of  *  atrocious  and  amusing 
varieties.* 

<<  My  learned  friend  has  made  some  observations  on 
other  parts  of  this  publication,  to  shew'  the  spirit  which 
animates  the  author — ^but  they  do  not  seem  to  be  very 
material  to  the  question  between  us.  It  is  no  part  of  my 
case  that  Mr.  Peltier  has  not  spoken  with  more  unpo* 
Jiteness,  with  some  flippancy,  with  more  severity  than 
my  learned  friend  may  approve,  of  factions  and  of  admi* 
nistrations  in  France.  Mr.  Peltier  cannot  love  the  re- 
volution, or  any  government  that  has  grown  out  of  it 
and  maintains  it.  The  revolutionists  have  destroyed  his 
fenjily — ^they  have  seized  his  inheritance — ^they  have  beg*. 
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gared,  exiled,  and  proscribed  himself.     If  he  did  not  de- 
test them  he  would  be  unworthy  of  living,  and  he  would 
be  a  base  hypocrite  if  he  were  to  conceal  his  sentiments 
But  I  must  again  remind  you,  that  this  is  not  an  inform- 
ation for  not  sufficiently  honoring  the  French  revolution 
for   not   shewing  sufficient  reverence  for   the  Consular 
government.     These  are  no  crimes  among  us.     Englajid 
is  not  yet  reduced  to  such  an  ignominious  dependence* 
Our  hearts  and  consciences  are  not  yet  in  the  bonds  of  so 
wretched  a  slavery.     This  is  an  information  for  a  libel  on 
Buonapar/e,  and  if  you  believe  the  principal  intention  of 
Mr.  PeltIer  to  have  been  to  republish  the  writings  or  to 
satirize  the  character  of  other  individuals,  you  must  ac- 
quit him  of  a  libel  on  the  First  Consul. 

*^  Here,  gentlemen,  I  think  I  might  stop,  if  I  had  only 
to  consider  the  defence  of  Mr.  Peltier.  I  trust  that 
you  are  already  convinced  of  his  innocence.  I  fear  I 
have  exhausted  your  patience,  as  I  am  sure  I  have  very 
nearly  exhausted  my  own  strength.  But  so  much  seems 
to  me  to  depend  on  your  verdict,  that  I  cannot  forbear 
from  laying  before  you  some  considerations  of  a  more 
general  nature. 

**  Believing  as  I  do  that  we  are  on  the  eve  of  a  great 
struggle,  that  this  is  only  the  first  battl.e  between  reason  , 
ahd  power— ^that  you  have  now  in  your  hands,  committed 
to  your  trust,  the  only  remains  of  free  discussion  in 
Europe,  now  confined  to  this  kingdom;  addressing  you, 
therefore,  as  the  guardians  of  the  most  important  inte- 
rests of  mankind;  convinced  that  the  unfettered  exercise 
of  reason  depends  more  on  your  present  verdict  than  on 
any  other  that  was  ever  delivered  by  a  jury,  I  cannot 
conclude  without  bringing  before  you  the  sentiments  and 
examples  of  Our  ancestors  in  some  of  those  awful  and 
perilous  situations  by  whtch  divine  Providence  has  in 
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former  ages  tried  the  virtue  of  the  English  nation,  We 
are  fallen  upon  Smes  in  which  it  behoves  us  to  strengtheil 
our  spirits  by  the  contemplation  of  great  examples  of 
constancy.  Let  us  seek  for  them  in^  the  annals  of  our 
forefathers. 

*^  The  reign  of  Queen  Elizabeth  may  be  considered  as 
the  opening  of  the  modern  history  of  England,  especially 
in  its  connexion  with   the  modern  system  of  Europe, 
which  began  about  that  time  to  assume  the  form  that  it 
preserved  till  the  French  revolution.     It  was  a  very  me- 
morable period,  of  which  the  maxims  ought  to  be  en- 
graven on  the  head  and  heart  of  every  Englishman.   Philif> 
II.  at  the  head  of  the  greatest  empire  then  in  the  worhd, 
was  openly  aiming  at  universal  domination,  aad  his  pro- 
ject was  so  far  from  being  thought  chimerical  by  the 
wisest  of  his  contemporaries,   that  in  the  opinion  of  thfc 
great  Due  de  Sully  he  must  have  been  successful,  ^'  if  by 
"  a  most  singular  combination  of  circumftances,  he  had 
**  not  at  the  same  time  been  resisted  by  two  such  strong 
**  heads  as  those  of  Henry  IV.  and  Queen  Elizabeth.** 
To  the  most  extensive  and  opulent  dominions,  the  most 
numerous  and   disciplined  armies,    the  mofl:  renowned 
captains,   the  greatest  revenue,  he  added  also  the  most 
formidable  power  over  opinion.     He  was  the  chief  of  a 
religious  faction,  animated  by  the  most  atrocious  fanati- 
cism,   prepared    to   second  his    ambition   by  rebellion, 
anarchy,  and  regicide,  in  every  protestant  state.   Elizabeth 
was  among  the  first  objects  of  his  hostility. — That  wisfe 
and  magnanimous  princess  placed  herself  in  the  front  of 
the  battle  for  the  liberties  of  Europe.     Though  she  had 
to  contend  at  home  with  his  fanatical  faction,   which  al- 
moft  occupied  Ireland,  which  divided  Scotland,  and  was 
not  of  contemptible  strength  in  England,  she  aided  the 
oppressed  inhabitants  of  the  Netherlands  in  their  ja'st 
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and  glorious  resistance  to  his  tyranny ;  she  aided  Hcriry 
the  Great  in  suppressing  the  abominable  rebellion  which 
anarchical  principles  had  excited,  and  Spanish  arms  had 
^supported  in  France,  and  after  a  long  reign  of  various 
fortune,  in  which  she  preserved  her  unconquered  spirit 
through  great  calamities,  and  still  greater  dangers,  she  at 
length  broke  the  strength  of  the  enemy,  and  reduced  his 
power  within  such  limits  as  to  be  compatible  with  the 
safety  of  England,  and  of  all  Europe.'  Her  only  efFec- 
tual  ally  was  the  spirit  of  her  people,  and  her  policy 
flowed  from  that  magnanimous  nature  which  in  the  hour 
of  peril  teaches  better  lessons  than  those  of  cold  reasos. 
Her  great  heart  inspired  her  with  a  higher  and  nobler 
wisdom — ^which  disdained  to  appeal  to  the  low  and  sor- 
did passions  of  her  people  even  for  the  protc£tion  of  their 
low  and  sordid  interests,  because  she  knew,  or  rather 
she  felt,  that  these  are  effeminate,  creeping,  cowardly, 
short-sighted  passions,  which  shrink  from  confli£k  even 
in  defence  of  their  own  mean  obje(Qs,  In  a  righteous 
cause  she  roused  those  generous  affections  of  her  people 
vehidh  alone  teach  boldness,  constancy,  and  foresight,  and 
which  are  therefore  the  only  safe  guardians  of  the  loweft 
as  well  as  the  highest  interests  of  a  nation.  In  her  me- 
morable address  to  her  army,  when  the  invasion  of  the  king« 
dqm  was  threatened  by  Spain,  this  woman,  of  heroic 
spirit,  disdained  to  speak  to  them  of  their  ease  and  their 
commerice,  and  their  wealth  and  their  safety ! .  No  !  She 
torched  another  chord. — She  spoke  of  their  national  ho- 
i!or,  of  tlicir  dignity  as  Englishmen,  of  ^*  the  foul  scorn 
**  that  J^arm  or  Spain  shoulp  dare  to  invade  the  borders 
**  of  her  realms!**  She  breathed  into  them  tlio^e  grand  and 
powerful  sentiments  which  exalt  vulgar  men  into  heroes, 
which  led  them  into  the  battle  of  their  country  armed 
wi^b  hpljr  ^nd  irresistlible  epthusiasm,  vhigji  even  cover 

with 
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With  their  shield  all  the  ignoble  interests  that  base  calcu*^ 
lation  and  cowardly  selfishness  tremble  to  hazard^  but 
shrink  from  defending.     A  sort  of  prophetic  inftinft,  if 
I  may  so  speak,  seems  to  have  revealed  to,  her  the  im- 
portance of  that  great  inftrument  for  rousing  and  guiding 
the  minds  of  men,  of  the  effects  of  which  she  had  no 
experience ;  whiich,  since  her  time,  has  changed  the  con- 
dition of  the  world;   but  whiph  few  modem  statesmen 
"^vc  thoroughly  understood  or  wisely  employed ;  which 
is  no  doubt  connected  with  many  ridiculous  and  degrad- 
ing details,  which  has  produced,  and  which  may  agaia 
produce,  terrible  mischiefs ;  but  of  which  the  influence 
must  after  all  be  considered  a^  the  most  certain  effect  and 
the  most  eflicacious  cause  of  civilization,  and  which^ 
whether  it  be  a  blessing  or  a  curse,  is  the  most  powerful 
engine  that  a  politician  can  move— I  iBcan  the  Press.     It 
is  a  curious  fact,  that,  in  the  year  of  the  Armada,  Queen 
Elizabeth  caused  to  be  printed  the  firft  gazettes  that  ever 
appeared  in  Englsmd ;  and  I  own  wh^n  I  consider  that 
this  mode  of  rousing  a  national  spirit  was  then  absolutely 
unexampled,  that  she  could  have  no  assurance  of  its  effi- 
icacy  from  the  precedents  of  former  times,  I  am  disposed 
to  regard  her  having  recourse  to  it  as  one  of  the  most 
sagacious  experiments,  one  of  the  greatest  discoveries  of 
political  genius,  one  of  the  most  striking  anticipations  of 
future  experience,  that  we  find  in  hilstory.     I  mention  it 
to  you,  to  justify  the  opinio^  that  I  have  ventured  to  state, 
of  the  clofe  connexion  of  our  natural  spirit  with  our 
press,  and  even  our  periodical  press.    I  cannot  quit  the 
reign  of  Elizabeth  without  laying  before,  you  the  maxims 
of  her  policy,  in  the  language  of  the  greatest  and  wised 
of  men: — Lord  Bacon,   in.  one  part  of  his  discourse 
on  her  reign,  speaks  thus  of  her  support  of  Hollands 
^  ^Ut  let  me  reft  upon  the  honorable  and  continual  aid 

and 
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<<  and  relief  she  hath  given  to  the  distressed  and  desolate 
<<  people  of  the  Low  Countries ;  a  people  recommended 
**  unto  her  by  ancient  confederacy  and  daily  interourse, 
«  by  their  cause  so  innocent^  and  their  fortune  so  l2b- 
*<  mentable  !"— In  another  passage  of  the  same  discourse, 
he  thus  speaks  of  the  general  s^tem  of  her  foreign  po^ 
licy,  as  the  protector  of  Europe^  In  words  too  remarkable 
to  require  any  commentary :  •<  Then  it  is  her  government^ 
<<  and  her  government  alone,  that  bath  been  the  sconce 
<<  and  fort  of  all  Europe,  which  hath  lett  this  proud  na- 
«<  tion  from  over-running  all.  If  any  state  be  yet  free 
«<  from  his  factions  erected  in  the  bowels  thereof ;  if  there 
«<  be  any  state  wherein  this  faction  is  erected  that  it  is 
<<  not  yet  fired  with  civil  troubles^  if  there  be  any  state 
<«  under  his  protection  that  enjoyeth  moderate  liberty, 
««  upon  whom  he  tyrannizeth  not ;  it  is  the  mercy  of  this 
«  renowned  queen  that  standeth  between  them  and  their 
««  misfortunes !" 

«  The  next  great  conspirator  against  the  rights  of  men 
ind  of  nations,  against  the  security  and  independence  of 
all  European  dates,  againft  every  kind  and  degree  of  civil 
and  religious  liberty,  was  Louis  XIV.  In  his  time  the 
character  of  the  English  nation  was  the  more  remarkably 
displayed,  because  it  was  counteradled  by  an  apostate 
and  perfidious  government. — During  great  part  of  his 
reign,  you  know  that  the  throne  of  England  was  filled  by 
princes  who  deserted  the  cause  of  their  country, and  df 
EitropC;  who  were  the  accomplices  and  the  tools  of  the 
oppressor  of  the  world,  who  were  even  so  unmanly,  so 
tinptirtcely,  so  base,  as  to  have  sold  themselves  to  his 
ambition  5  who  were  content  that  he  should  enslave  the 
continent,  if  he  enabled  them  t?o  enslave  Great-Bri^ 
tain.  l"hese  princes,  traitors  to  their  own  royal  dig- 
nrty  aM  to-tke  feelings  of  the  gei^rous- people  whom 
*    '•  ^  they 
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thejr  tuledj  preferred  the  condition  of  the  firfli  ^lavc 
of  Louis  XIV.  to  the  dignity  of  the  first,  freeman  >bY 
England,  yet,  even  under  these  princes,  j^he  feelings 
9f  the  people  of  this  kingdom  were  displayed  on  ^  most 
memprahle  occasipn  towards  foreign  sufferers  and  foreign 
opprefTors.  The  reyoq^tipn  pf  the  edict  of  Nantz  threw 
fifty  thousand  French  protestants  on  our  shores.-^They 
were  received  as  the  viftims  pf  tyranny  ever  will  be  in 
this  land,  which  feems  chosen  by  Providence  to  be  the 
home  of  the  exile — the  refuge  of  the  oppressed.  They 
were  welcpmed  by  a  people  high-spirited  as  well  as  hu- 
la^ane,  who  did  not  insult  them  by  clandestine  charity-.* 
who  did  not  give  alms  in  secret,  lest  their  charity  shouli 
be  detected  by  the  neighbouring  tyrants !  No !  they  were 
publicly  and  nationally  welcomed  and  relieved.  They 
were  bid  to  raife  their  voice  against  their  oppressor,  and 
tQ  proclaim  their  wrongs  to  all  mankind.  They  did  so. 
They  were  joined  in  the  cry  of  just  indignation  by  every 
Englishman  worthy  of  the  name. — It  was  a  fruitful  indig-^ 
nation  which  foon  produced  the  successful  resistance  of 
all  Europe  to  the  common  enemy.  Even  then,  when  Jefc* 
fries  disgraced  the  bench  which  his  lordfliifi  now  adonis, 
no  refugee  was  deterred  by  prosecution  for  libel  froni 
giving  vent  to  his  feelings,  from  arraigning  the  oppressor 
in  the  f;ace  of  all  Europe « 

*^  During  this  ignominious  period  of  our  history^  a  war 
arose  on  the  continent^  which  cannot  but  present  itself  to 
the  mind  oa  fuch  an  occasion  as  this ; — the  only  waK 
that  wa^  ever  made  on  the  avowed  ground  of  attacking  ^ 
free  pre^s.  }  speak  of  the  invasion  of  Holland  by  Louis 
iXIV.  The  liberties  which  the  Dutch  gazettes  had  tak^n 
in  discussing  his  conduct  were  the  sole  cause  of  this  very 
extraordinary  and  memorable  war,  which  was  of  short 
duration,    unprecedented   in  its  avowed  principle,   and 

most 
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most  glorious  in  its  erent  for  the  liberties  of  mankin^i 
That  republic,  at  all  times  so  interefting  to  Englishnxen^ 
—in  the  worst  times  of  both  countries  our  brave  enemies, 
•^in  their  best  times  our  most  faithful  and  valuable 
friends— was  then  charged  with  the  defence  of  a  free 
press  against  the  oppressor  of  Europe,  a^  a  sacred  trust 
for  the  benefit  of  all  generations.  They  felt  the  sacred- 
ness  of  the  deposit,  they  felt  the  dignity  of  the  station  in 
which  they  were  placed,  and  though  deserted  by  the  Un- 
English  government  of  England,  they  asserted  their  ovm 
ancient  character  and  drove  out  the  great  armies  and  great 
captains  of  the  oppressor  with  defeat  and  disgrace.  Such 
was  the  result  of  the  only  war  hitherto  avowedly  under* 
taken  to  oppress  a  free  country,  because  she  allowed  the 
free  and  public  exercise  of  reason: — ^and  may  the  God 
of  justice  and  liberty  grant  that  such  may  ever  be  the  re- 
sult of  wars  made  by  tyrants  against  the  rights  of  man- 
kind, especially  against  that  right  which  is  the  guardian 
of  every  other. 

^«  This  war.  Gentlemen,  had  the  effect  of  raising  up  from 
obscurity  the  great  Prince  of  Orange,  afterwards  King 
William  III. — ^the  deliverer  of  Holland,  the  deliverer  of 
England,  the  deliverer  of  Europe, — the  only  hero  who 
was  distinguished  by  such  a  happy  union  of  fortune  and 
virtue  that  the  objects  of  his  ambition  were  always  the 
«ame  With  the  interests  of  humanity ;  perhaps,  the  only 
man  who  devoted  the  whole  of  his  life  exclusively  to  the 
service  of  mankind;  This  most  illustrious  benefactor  of 
Europe — this  "  hero  without  vanity  or  passion,"  as  he 
has  been  justly  and  beautifully  called  by  a  venerable  pre- 
late *  who  never  made  a  step  towards  greatness  without 
securing  or  advancing  liberty,  who  had  been  made  Stad- 
tholder  of  Holland  for  the  salvation  of  his  own  country, 

♦  Dr.  Shipley >  Bishop  of  St.  Asaph. 

was- 
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^as  soon  after  made  King  of  England  for  the  delivcrancer 
of  ours. — When  the  people  of  Great  Britain  had  oncer 
toorc  a  governn^ent  worthy  of  them,  they  returned  to  the 
feelings  and  principles  of  their  ancestors^  and  resumed 
their  former  station  and  their  former  duties  as  protectors 
of  the  independence  of  nations.     The  people  of  Eng- 
land, delivered  from  a  government  which  disgraced,  op- 
pressed, and  betrayed  them,  fought  under  William  as 
their  forefathers  had  fought  under  Elizabeth,  and  after 
an  almost  uninterrupted  struggle  of  more  than  twenty 
years,  in  which  they  were  often  abandoned  by  fortune, 
but  never  by  their  own  constancy  and  magnanimity,  they 
at  length  once  more  defeated  those  projects  of  guilty  am- 
bition, boundless  aggrandizement,  and  universal  domina-^ 
tion,  which  had  a  second  time  threatened  to  overwhelm 
the  whole  civilized  world.    They  rescued  Europe  from 
being  fwallowed  up  in  the  gulph  of  extensive  empire, 
which  the  experience  of  all  times  points  out  as  the  grave 
of  civilization,  where  men  are  driven  by  violent  conquest 
and  military  oppression  into  lethargy  and  slavishness  of 
heart,  where  after  their  arts  have  perished  with  the  men- 
tal vigour  from  which  they  spring,  they  are  plunged  by 
the  combined  power  of  effeminacy  and  ferocity  into  irre- 
claimable and  hopeless  ^barbarism.     Our  ancestors  efta- 
blished  the  safety  of  their  own  country  by  providing  for 
that  of  others,  and  rebuilt  the  European  system  upon  such 
firm  foundations,  that  nothing  less  than  the  tempest  of 
the  French  revolution  could  have  shaken  it. 

<<  This  arduous  struggle  was  suspended  for  a  short 
time  by  the  peace  of  Ryswick.  The  interval  between 
that  treaty  and  the  war  of  the  succession  enables  us  to 
judge  how  our  anqestors  acted  in  a  very  peculiar  situation 
which  requires  maxims  of  policy  very  different  from  those 
which  usually  govern  states.    The  treaty  which  they  had 
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concluded  was  in  truth  and  substance  only  a  truce.  Thit 
ambition  and  the  power  of  the  enemy  were  such  as  to 
render  real  peace  impossible ;  and  it  was  perfectly  obvious 
that  the  disputed  succession  of  tlie  Spanis:h  monarchy 
would  foon  render  it  no  longer  practicable  to  preserve 
even  the  appearance  of  amity, — It  was  desirable,  hoV^ 
ever,  not  to  provoke  the  enemy  by  unseasonable  ho3<^ 
|ility ;  but  it  was  still  more  desirable,  It  was  absolutely 
necessary,  to  keep  up  the  national  jealousy  and  indigna- 
tion against  him  who  was  soon  to  be  their  open  enemyt 
It  might  naturally  have  been  apprehended  that  the  press 
might  have  driven  into  premature  war  a  prince  who  not 
long  before  had  been  violently  exasperated  by  the  press 
pf  another  free  country.  I  have  looked  over  the  politi* 
cal  publications  of  that  time  with  some  care^  and  I  can 
yenture  to  say,  that  at  no  period  were  the  system  and 
projects  of  Louis  XIV.  animadverted  on  with  more  free- 
dom and  boldness  than  during  that  interval.  Our  an- 
cestors, and  the  heroic  prince  who  governed  them,  did 
not  deem  it  wife  policy  to  disarm  the  national  mind  for 
the  sake  of  prolonging  a  truce.  They  were  both  too 
proud  and  too  wise  to  pay  so  great  a  price  for  so  small  a 
benefit. 

*^  In  the  course  qf  the  eighteenth  century,  great  change 
took  place  in  the  state  of  political  discussion  in  this 
country — I  speak  of  the  multiplication  of  newspapers.  I 
kpow  that  newspapers  are  not  very  popular,  in  this  place» 
which  is,  indeed,  not  very  surprising,  because  they  are 
Juiown  only  by  their  faults.  Their  publishers  come  here 
only  tp'  ueceive  the  chastisement  duo  to  theix  offences. 
With  all  their  faults,  \  own,  I.  cannot  help  feeling  some 
xespect  for  whatever  is  a  propf  of  the  increased  curiosity 
and  increased  knowledge  of  mankind,  and  I  cannot  help 
•thinking,  that  if  somewhat  more  indulgCQOe  atid^considei*- 

ation 
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iitiofi  n^esbemi  for  the  difficulties  of  didr  skaatibn,  it 
might  proVe  one  of  the  best  correctives  of  their  faults^ 
by  teaching  them  that  self-respect  which  is  the  beft  se-^ 
curity  for  liberal  conduct  towards  others.    But  however 
that  may  be^  it  is  very  certain  that  the  maltipli<;ation 
of  these  channels  of  popular  informatioR  has  {^oduced  a 
great  change  in  the  st^ite  of  our  domestic  and  foreign 
politics.     At  home»  it  has^  in  trudi^  produced  a  gradual 
revoiutton  in  our  government*    By  increasing  the  num» 
ber  of  those  who  exercise  some  sort  of  judgment  on  pub- 
lic affairs^  it  has  created  a  substantial  democracy,  infi« 
nitely  more  'important  than  those  democratical  forms 
which  have  been  the  subject  of  so  much  contest.    So^ 
that  I  may  venture  to  say,  England  has  not  only  ih  its 
^ms  the  most  democratical  government  that  ever  existed 
in  a  great  country,  but  in  substance,  has  the  most  de- 
mocratical government  that  ever  existed  in  any  country  ; 
-^if  the  mosst  substantial  dcmocncj  be  that  state  in  which 
the  greatest  number  of  men  feel  an  interest  and  express  an 
opinbn  upon  political  questions,  and  in  whi^h  the  greatest 
number  of  judgments  and  wills  concur  in  influencing  pub- 
lic measures. 

<<  The  same  circumstance  gave  great  additional  import- 
ance to  our    discussion  of  continental   politics.     Thafr 
discussion  was  no  longer,  as  in  the  preceding  century^ 
confined  to  a  few  pamphlets^  written  and  read  only  by 
men  of  educaticHi  and  rank^  which  reached  the  multi- 
tude very  slowly  and  rarely.— In  newspapers  an  almost 
duly  appeal  was  made»  directly  or  indirectly,  to  the  judg- 
ment and  passions  of  almost  every  individual  ki  &e  king- 
dom upon  the  measures  and  principles  not  onfy  of  his 
own  country,  but  of  every  state  in  Europe,     Under  such 
circumstances,  the  tone  of  these  publications  in  speaking 
o{  foreign  governments  became  a  matter  of  importance. 
voi«  uu  Q  You 
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You  wiU  excuse  me,  therefore,  if,  before  I  conclude,  1  r^-^ 
mind  you  of  the  general  nature  of  their  language  on  one 
or  two  very  reknarkable  occasions,  and  of  the  boldness 
^  with  which  they  arraigned  the  crimes  of  powerful  sove- 
reigns, without  any  check  from  the  laws  and  magistrates 
of  their  own  country.  This  toleration,  or  ratlier  this 
protection,  was  too  long  and  uniform  to  be  accidental. 
I  am,  indeed,  very  much  mistaken  if  it  be  not  founded 
upon  a  policy  which  this  country  cannot  abandon  with* 
out  sacrificing  her  liberty  and  endangering  her  national 
existence. 

<<  The  first  remarkable  instance  which  I  shall  chuse  to 
state  of  the  unpunbhed  and  protected  boldness  of  the 
English  press,  of  the  freedom  with  which  they  animad- 
verted on  the  policy  of  powerful  sovereigns,  is  the  parti- 
tion of  Poland  in  1772^  an  act  not  perhaps  so  horrible  in 
its  means,  nor  sq  deplorable  in  its  immediate  efiects,  as 
some  other  atrocious  invasions  of  nationa)  ihdependence 
which  have  followed  it — but  the  most  abominable  in  its 
general  tendency  and  ultimate  consequences  of  any  poli- 
tical crime  recorded  in  history,  because  it  was  the  first 
practical  breach  in  the  system  of  Europe,  the  firft  .ex- 
ample of  atrocious  robbery  perpetrated  on  unofiending 
gountrieSf  which  has  been  since  so  liberally  followed  and 
which  has  broken  down  all  the  barriers  of  habit  and 
principle  which  guarded  defenceless  states.  The'  P^i^pc- 
trators  of  this  atrocious  crime  were  the  most  powerful 
sovereigns  of  the  continent,  whose  hostility  it  certainly 
was  not  the  interest  of  Great  Britain  wantonly  to  incur. 
They  were  the  most  illustrious  princes  of  their  age,  and 
some  of  them  were  doubtless  entitled  to  the  highest  praise 
for  their  domestic  administration,  as  well  as  for  their  bril- 
liant qualities  which  distinguished  their  character.  But  none 
of  these  circumstances^  no  dread  of  their  resentment,  no 

6    X  admiration 
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Admiration  of  their  talents^  no  consideration  for  their 
rank^  silenced  the  animadversion  of  the  Englbh  press. 
Some  of  you  rememberi  all  of  you  kn6w^  that  a  loud  and 
unanimous  cry  of  reprobation  and  execration  broke  out 
against  them  from  every  part  of  this  kingdom.     It  was 
perfectly  uninfluenced  by  any  considerations  of  our  own 
mere  national  interest,  which  might  perhaps  be  supposed 
to  be  rather  favourably  affected  by  that  partition.     It  was 
not,  as  in  some  other  countries,  the*  indignation  of  rival 
robbers,  who  were  excluded  from  their  share  of  the  prey 
<^— it  was  the  moral  anger  of  disinterested  spectators  against 
atrocious  crimes,  the  gravest  and  the  most  dignified  moral 
principle  which  the  God  of  Jiistice  has  implanted  in  the 
human  heart,  that  of  which  the  dread  is  the  only  restr^t 
on  the  actions  of  powerful  criminals,  and  of  which  tl>e. 
promulgation  is  the  only  punishment  that  can  be  infli£ied 
on  them*    It  is  a  restraint  which  ought  not  to  be  weakened 
—it  is  a  punishment  which  ^no  good  man  can  desire 
to  mitigate. 

<^  That  great  crime  was  spoken  of  as  it  deserved  in  Eng* 
land.  Robbery  was  not  described  by  any  courtly  circum« 
locutions.  Rapine  was  not  called  policy — ^nor  was  the 
oppression  of  an  innocent  people  termed  a  mediation  in  their 
domeftic  difierences*  No  prosecutions,  no  criminal  infor- 
madons  followed  the  liberty  and  the  boldness  of  the  lan- 
guage then  employed.  No  complaints  even  appear  to  have 
been  made  from  abroad — ^much  less  any  insolent  menaces 
against  the  free  constitution  which  prote^ed  the  English 
piefs*  The  ^ople  of  England  were  too  long  known 
throughout  Europe  for  the  proudest  potentate  to  expect 
to  silence  our  press  by  such  means* 

<^  I  pass  over  the  second  partition  of  Poland  in  1792—^ 
you  all  remember  what  passed  on: that  occasion^  the  uni- 
versal abhorrence  azpresscd  by  every  man  and  every  wri- 
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iter  of  every  patty,  the  succours  that  were  publicly  pte- 
paring  by  large  bodies  of  iirdividxials  of  all  parties  for  the 
oppressed  Poles— <I  hasten  to  the  final  dismemberment 
-  of  that  unhappy  kingdom,  which  seems  ta  mc  the  moft 
ftriking  example  in  our  history  of  the  habitual,  principled, 
and  deeply  rooted  forbearance  of  those  who  administer 
the  law  towards  political  writers. 

«<  We  were  engaged  in  the  most  extensive,  4>loody>  and 
dangerous  war  that  diis  country  ever  knew,  and  the  par- 
ties to  the  dismemberment  of  Poland  were  our  allies,  and 
our  ortty  powerful  and  effective  allies.  We  had  every 
motive  of  policy  to  court  their  friendship— every  reason 
of  state  seemed  to  require  that  we  should  not  permit 
them  to  be  abused  and  vilified  by  English  writers.  WhiA 
was  the  fa£t  ?  Did  any  Englishman  consider  himself  at 
liberty,  on  account  of  temporary  interests,  however  urgent, 
to  silence  those  feelings  of  humanity  and  justice  which 
guard  the  certain  andlpevinanent  interests  of  all  countries  i 
You  all  remember  that  every  voice  and  every  pen,  and 
every  press  in  England,  were  unceasingly  employed  to 
brand  that  abominable  robbery.  You  remember  that  this 
was  not  confined  to  private  writers,  but  that  the  feme 
abhorrence  was  expressed  by  every  member  of  both 
"houses  of  pariiament  who  was  not  under  the  reftraints  of 
ministerial  reserve.  No  minister  dared  even  to  blame 
the  language  of  honest  indignation  which  might  be  very 
inconvenient  to  his  most  important  political  projects; 
land  I  hope  I  may  venture  to  say,  that  no  Englidi  as- 
sembly would  have  endured  such  a  sacrifice  of  eternal 
justice  to  any  miserable  interest  of  an  hour*  Did  the 
law  ofiicers  of  the  crown  venture  to  come  into  a  court  of 
Justice  to  complain  of  the  boldest  of  the  publications  of^ 
that  time  ?  They  did  not.  I  do  not  say  that  they  .felt 
any' disposition  to  dp  so— I  believe;  that  they  could  iK>t. 

.  -^    »  But 
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But  I  -dk)  -say>  -that  il  ttey  had— if  they  had  sppkaa  of 
the  necesfuty  of  confining  oux  pplkical  writers  t^  <x)ld 
narralive  and  uthtlki^  argument }  if^  they  had  informed 
the  jury^  that  they  did  nfi^  pitos^cut^  history  but  invec'- 
tive ;  that  if  private-vriters  be  at  all  tp  blame  great  pi^nces, 
it  must  he  with  moderation  tnd  decorum,  the  sound  head^ 
;md  hone^  hearts  of  an  English  jury  would  h^ve,con-r 
fioiuidcd  such  sophistryt  and  declared,  by  their  v^rdi<^» 
that  moderaitbn  of  language  is  a  r^I^ive  term,  whidi  ya* 
lies  with  the  aufagect  to  which  it  is  applied;  that  atro- 
cious crimes  are  not  to  be  related  as  calmly  and  coc^ly  a$ 
indiiPSsreiit.  or  .trifling  erents;  that  if  there  be  a  decorum 
due  to  exalted  rank  and  authority,  there  is  s^lso  a  much 
more  sacred  decorum,  due  to  virtue  and  to  human  nature^ 
which  would  be  outraged  and  trampled  unde^HBoot,  by 
speaking  of  guilt  in  a  lukewarm  language,  falsely  called 
moderate* 

M  Soon  afteir,  gentlemen,  there  followed  an   act,  in 
comparison  with  which  aU  the  deeds  of  rapine  and  blood 
perpetrated  in  the  world  are  innocence  itself' — theinva* 
«on  and  destruction  of  Switzerland,  that  unparalleled 
scene  of  guilt  and  enormity ;  that  unprovoked  aggres-^ 
sion  against  an  innocent  country,  which  had  been  the 
sanctwsiry  of  peace  and  liberty  for  three  centuries ;  re^ 
spected  as  a  sort  of  sacred  territory  by  the  fiercest  ambi*. 
p0n\  raised,  Uke  its  own  mountains,  beyond  the  region  of 
the  storms  which  raged  around  on  every  side ;  the  only 
warlike  people  that  never  sent  forth  armies  to  disturb  their 
neighbours^  the  only  government  that  ever  accumulated 
t^asures  without  imposing  taxes;  an  Innocent  treasure^ 
•unstained  hy  the  tears  of  the  poor,  the  inviolate  patrimony 
of  the  commonwealthy  which. attested  the  virtue  of  a  long 
semes  of  magistratesi  but  which  at  length. caught  the  eye 
of  the  spotlor,  and  became  the.fi^tal  occasion  of  their 
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horrible  consequences  of  enforcing  rigorously  principles 
of  law,  which  I  cannot  contest,  against  political  writers, 
Wc  might  have  been  at  peace  with  France  during  the 
whole  of  that  terrible  period  which  elapsed  between  Au- 
gust 1792  and  1794,  which  has  been  usually  called  the 
teign  oi  Robespierre !    The  only  series  of  crimes,  perhaps^ 
in  history,  which,  in  spite  of  the  common  disposition  to 
exaggerate  extraordinary  facts,  has  been  beyond  measure 
under-rated  in  public  opinion.     I  say  this,  gentlemcifj^ 
after  an  investigation,  which  I  think  etititles  me  to  affirm 
1%  with  confidence.     Men*s  minds  were  oppressed  by  the 
atrocity  and  the  multitude  of  crimes ;  their  humanity  and 
their  indolence  took  refuge  in  scepticism  from  such  ^n 
overwhelming  mass  of  guilt ;  and  the  consequence  was» 
that  all  these  unparalleled  enormities,  though  proved,  not 
only  with  the  fullest  historical,  but  with  the  strictest  judi- 
cial evideijce,  were  at  the  time  only  half  believed,  and 
iire  nbw  scarcely  half-remembered.     When  these  atroci- 
ties were  daily  perpetrating,  of  which  tRe  greatest  part 
are  as  little  knowQ  to  the  public  in  general  as  the  cam- 
paigns of  Genghis   Khany  but  are  still  protected  from  the 
Bcruliny  of  men  by  the  immensity  of  those  voluminous 
records  of  guilt  in  which  they  are  related,  and  under  the 
mass  of  which  they  will  lie  buried,  till  some  histprian  be 
found  with  patience  and  courage  enough  to  drag  then\ 
forth  into  light,  for  the  shame,  indeed,  but  for  the  in-: 
(struction  0f  mankind;  when  these  crimen  were  perpe- 
trating, which  had  the  peculiar  malignity,  from  the  pre- 
texts with  which  they  werecover^d,  of  making  the  noblest  ob- 
jects of  human  pursuit  seem  odious  and  detestible  \  which 
had  almost  made  the  names  of  libetty,  reformation,  and 
humanity,  synony^nous  with  anarchy,  robbery,  and  Qiur- 
der;»  which  thus  threatened  not  only  to  extinguish  every 
principle  of  improvementi  to  arrest  the  progress  of  ^ivi- 
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Used  eocietyf  and  to  disinherit  future  generations  of  that 
rich  succession,  which  they  were  entitled  to  expect  from 
the  knowledge  and  wisdom  of  the  present,  but  to  destroy 
the  civilization  of  Europe,  which  never  gave  such  a 
proof  of  its  vigor  and  robustness,  as  in  being  able  to  rc^ 
sist  their  de$tructive  power  j  when  all  these  horrors  were 
acting  an  the  greatest  empire  of  the  continent,  I  will  ask 
my  learned  friend,  if  we  had  then  been  at  peace  with 
France,  how  English  writers  were  to  relate  them  so  as  to 
isscape  the  charge  of  libelling  a  friendly  government  ? 

«<  When  Robespierre^    in  the  debates    in  the  National 
Conyenrion  on  the  mode  of  murdering  their  blameless 
sovereign,  objected  to  the  formal  and  tedious  mode  of 
murder  called  atrial,  and  proposed  to  put  him  immedi-* 
ately  to  death  without  trial,  *  on  the  principles  of  insiirreQ^ 
timj   because,  to  doubt  the  guilt  of  the  king  would  be  to 
doubt  of  the  innocence  of  the  convention,   and  if  the 
king  were  not  a  ti'aitor,  the  convention  must'be  rebels! 
would  my  learned  friend  have  had  an  English  writer  state 
all  this  with  *  decorum  and   moderation  ?*  would  he  have 
had  an  English  writer  state,  that  though  this  reasoning 
was  not  perfectly  agreeable  to  our  national  laws,  or  per- 
haps to  our  national  prejudices,  yet  it  was  not  for  him  to 
make  any  observations  on  the  judicial  proceedings  of  fo- 
reign states  ? 

"When  Marat ^  in  the  same  convention,  called  for 
two  hundred  and  seventy  thousand  heads,  must  our  Eng- 
lish writers  have  said,  that  the  remedy  did,  indeed,  seem 
to  their  weak  judgment  rather  severe  ;  but  that  it  was  not 
for  them  to  judge  the  conduct  of  so  illustrious  an  assem- 
bly as  the  national  convention,  or  the  suggestions  of  so 
enlightened  a  statesman  as  M.  Marat? 

**  When  that  convention  resounded  with  applause  at 
^  news  pf  several  hundred   aged  priests  being  thrown 

into 


T^OZ  FORENSIC  ELOQPENCE, 

into  the  Loire^  and  particularly  at  the  cxclartiation  of 
Carrier^  who  communicated  the  intelligence,  «  What » 
revolutionary  torrent  is  th^  Loire  /'  when  these  suggestions 
and  narratives  of  murder,  which  have  hitherto  been  only 
hkitcd  and  whispered  in  the  most  secret  cabals,  in  the 
darkest  caverns  of  }>anditti,  were  triuipphantly  utteredt 
patientjy  endured,  and  even  loudly  applauded  by  an  asscm^ 
!bly  of  seven  hundred  men,  acting  in  the  sight  of  all  Eu* 
ppe,  would  my  learned  friend  have  washed  that  there 
had  been  found  in  England  a  single  writer  so  base  and  so 
fdeliberate  upon  the  most  safe,  de^corous,  and  polite 
manner  of  rclstting  all  th^se  things  to  his  country- 
fnen  ? 

*'  When  'Carrier  ordered  five  hundred  children  unde^ 
fourteen  years  to  be  shot,  the  greater  part  of  whom  es- 
paped  ]the  fire  from  their  size,  when  the  poor  victims  rui| 
for  prote.ction  to  the  §pldiers,  and  wer^  bayonctted  clingi- 
ing  round  their  knees !  would  my  friend— b^t  I  cannot 
pursue  the  strain  of  interrogation  1  it  is  too  xpuch !  It 
would  be  a  viplenxre  which  I  cannot  practice,  pn  my  own 
feelings — ft  would  be  an  outrage  to  my  fricndrrrit  ^ould 
be  an  affront  to  you — ^It  woi^ld  be  an  insult  to  bumanityt 
No !  Better,  ten  thousand  times  better,  would  it  be  that 
every  press  in  the  world  were  burnt,  that  the  very  use  of 
letters  were  abolished,  that  we  were  returned  to  the  hones( 
ignorance  of  the  rudest  times — than  that  the  results  of 
civilization  should  be  made  sut^seryient  to  the  purposes  of 
))arbarism — than  that  literature  should  be  employed,  to 
teach  a  toleration  fpr  cruelty,  to  weaken  moral  hatred  for 
^fiilt,  tp  deprave  and  brutalize  the  human  mind*  I  know 
f  hat  i  speak  my  friend's  feelings  as  well  as  my  own,  when 
I  say  God  forbid  that  the  dread  of  any  punishment  should 
|sver  inal^e  any  Enslisbpaan  an  accpmpUce  in  ^o  corrupt- 
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}ng  his  countrymen^  a  public  teacher  of  depravity  and 
barbarity! 

<<  Mortifying  and  horrible  as  the  idea  is,  I  must  remind 
you,  gentlemen,  that  even  at  that  time,  even  under  the 
reign  of  Robespierre,  my  learned  friend,  if  he  had  then 
been  attorney-general,  might  have  been  compelled  by 
some  most  deplorable  necessity,  to  have  come  into  this 
court  to  ask  your  verdict  again^  the  libellers  of  B'arrer^ 
and  Collot  d^Herhou.  Mr.  Peltier  then  employed  his 
talents  against  the  enemies  of  the  human  race,  as  he  has 
uniformly  and  bravely  done.  I  do  not  believe  that  any 
peace,  any  political  considerations,  any  fear  of  punish- 
jnent,  would  have  silenced  him.  He  has  shewn  too  much 
honor  and  constancy,  and  intrepidity,  to  be  shaken  by 
Sttch  circumstances  as  the^. 

•*  My  learned  friend   might  then  have  been  compelled 
to  have  filed  a  criminal  information  against  Mr.  Peltier^ 
for  «  vrickcdly  and  maliciously  intending  to  vilify  and  de- 
grade Maximilian  Robespierre,  president  of  the  committee  ' 
of  public  safety  of  the  French  Republic !'    He  might- 
have  been  reduced  to  the  sad  necessity  of  appearing  before 
you  to  bely  his  own  better  feelings;?  to  prosecute' Mr. 
Peltier  for  publishing  those  sentiments  which  my  friend 
himself  had  a  thousand  times  felt,  and  a  thousand  times 
lexpressed.    He  might  have  been  obliged  even  to  call  for 
punishment  upon  Mx'.  Peltier,  for  language  which  he 
and  all  mankind  would  for  ever  despise  Mr.  Peltier  if 
he  were  not  to  employ*    Then  indeed,  gentlemen,  we 
should  have  seen  the  last  humiliation  fall  on  England  j'  the 
tribunals,  the  spotlc^  and  vetierabl<[i  tribunals  of  this  free 
country,  reduced  to  te  the  ministers  of  the  vengeance  of 
Robespierre!    What  could  have  rescued  us  from  this  last 
disgrace?     The  honesty  and  coi^rage  of  a  jury.     They 
f  oul^  have  delivered  the  judges  <^f  their  country  from 

the 
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the  dire  necessity  of  inflicting  pumsbaient  en  a  brave  and 
virtuous  man,  bocause  he  spoke  truth  of  a  monster.  They 
would  have  despised  the  threats  of  a  foreign  tyrant  as 
their  ancestors  braved  the  power  of  oppressors  at  home, 
<<  In  the  court  where  we  are  now  met,  Cromwell  twice 
sent  a  satirist  on  his  tyraxmy  to  be  convicted  and  punished 
as  a  libeller,  and  in  this  court,  almost  in  sight  oi  the  scaf- 
fold streaming  in  the  blcod  of  his  sovereign,  within  hear^ 
ing  of  the  clash  <^  his  bayonets  which  drove  out  Parlia* 
ments  with  contumely,  two  successive  juries  rescued  the 
intrepid  satirist^  from  his  fangs,  and  sent  out  with  defeat 
and  disgrace  the  usurper's  attorney-general  from  what  h$ 
had  the  insolence  to  call  bis  court!   Even  then,  gentlemetii 
when  all  law  and  liberty  were  trampled  under  the  feet  of  % 
military  banditti ;  when  those  great  crimes  were  perpe-^ 
trated  on  a   high  place  and  with  a  hig^  hand  against 
th^  who  were  the  objects  of  public  veneridon,  whic^ 
more  than  any  thing  else  upon  earth  overwhelm  die  minds 
of  men,  break  their  spirits,   and  confound  their  mor4 
sentiments,  obliterate  the  distinction's  betw^n  right  and 
wrong  in  their  understanding,  and  teach  the  multitude  to 
feel  no  longer  any., reverence  for  that  justice  which  they 
thus  see  triumphantly  dragged  at  the*  chariot  wheels  of  a 
tyrant  *, — Even  then,  when  thiii  unhappy  country,  triumph** 
ant  indeed  abroad  but  enslaved  at  home,  had  no  prospect 
but  that  of  a  long  succession  of  tyrants  wading  through 
slaughter  to  a  throne-— even  then,  I  say,  when  all  seemed 
lost,  the  unconquerable  spirit  of  English  liberty  sui^ived 
in  the  hearts.of  English  jurors.     That  spirit  is,  I  trust  in 
God,  not  extinct :  and  if  any  modem  tyrant  ware,  in  the 
drunkenness  of  his  insolence,  to  hope  to   overawe  an 
English  jury,  I  trust  and  I  believe  that  they  would  tell  him : 

.        . ,      ♦  LUfeurae. 

«Our 


« Our  ancestors  braved  the  bayonets  of  Cromwell — ^we  bid 
Sefimce  tb  yours,  '  Q^em^i  Qifttiina  gla^r'-^nim  p^i^ 

"  Wluit  could  be  such  a  tyraxitf a  means  of  ov^^raifing 
a  jury  ?-^As  long  as  tlidr  cojnntry  exis^>  ^^j  are  girt 
rdund  'With  iinpenetraUe  ^armoi:.  Till  the-  des&nctiofi  o£ 
their  country,  no  danger  caa  fall  upon  them  for  the  per- 
formance of  their  duty>  and  I  do  trust  that  there  is  no 
Englishman  so  unworthy  of  life  as  to  desire  to  outlive 
England.  But  if  any  of  us  are  condemned  to  the  cruel 
punishment  of  surviving  our  country-^if  in  the  inseruta- 
Ue  counsels  of  Frovidence»  thi$  favored  seat  of  justice 
and  liberty^  this  noblest  work  of  human  wisfdom  and  vir- 
tiie,  be  desdned  to  destruction^  which  I  shall  not  be 
charged  with  national  prejudice  for  saying  would  be  the 
most  dangerous  wound  ever  inflicted  on  civilization;  at 
kasty  let  us  cany  with  us  into  our  sad  exile  the  consols^ 
tion  that  we  ourselves  have  net  violated  the  rights  of  hos* 
pitality  to  exiles — that  we  haite  not  torn  from  the  altar 
the  suppliant  who  claimed  piotectiop  as  the  voluntary 
victim  of  loyalty  and  conscience! 

«<  Gentlemen^  I  now  leave  this  unfortunate  gentleman 
in  your  hands.  His  character  and  his  situation  might 
interest  your  humanity-^But>  on  his  behalf>  I  only  ask 
justice  from  you.  I  only  ask  a  favorable  construction  o£ 
what  cannot  be  said  to  be  more  than  ambiguous  languagcy 
and  this  you  will  soon  be  told  from  the  highest  authoritf 
is  a  part  of  justice. 
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SnitcH  of  John  FHitPor  CnERAir>  ^sq.^  in  defesice  df 
Archibald  Hamilton  Rovtan^  Esq*  delivered  in 
Ihe  oeurt  of  King's  Bench»  in  Ireland,  on  the  29th  of 
January^  I7S^4»  The  Attomey-General  filed  an  inform- 
ation agaif»t  Mn  Ro'wan,  in  which  he  was  charged^ 
as  Secretary  to  the  Socibtt  of  United  Irishmen  at 
Bublin,  with  having  published  a  false,  malicious,  and 
seditious  libel. 

«*  Gentlemen  of  the  jury> 

«•  When  I  consider  the  period  at  which  this  prosecu*^ 
don  is  brought  forward  \  when  I  behold  the  extraordinary 
safeguard  of  armed  soldiers  resorted  to,  no  doubt  for  the 
preservation  of  peace  and  order ;  when  I  catch,  as  I  can-* 
not  but  do,  the  throb  of  public  anxiety  which  b««ts  from 
one  end  to  the  other  of  this  hall  i  when  I  reflect  on  what 
may  be  the  fate  of  a  man  of  the  most  beloved  personal 
character,  of  one  of  the  most  respected  families  of  our 
country;  himself  the  only  individual  of  that  family,  I 
may  almost  say  of  that  country,  who  can  look  to  jthat 
possible  fate  with  unconcern — ^Feeling  as  I  do  all  these 
impressions,  it  is  in  the  honest  simplicity  of  my  heart  I 
speak,  when  I  say  that  I  never  rose  in  a  court  of  jus* 
lice  with  so  much  embarrassment  as  upon  this  occasion. 

'<<  If,  gentlemen,  I  could  entertain  an  hope  of  finding 
refuge  for  the  disconcertion  of  my  min4  in  the  perfect 
composure  of  yours:  if  I  could  suppose  that  those  awfut 
vicissitudes  of  human  events,  which  have  been  stated  or 
alluded  to,  could  leave  your  judgments  undisturbed  and 
your  hearts  at  ease,  I  know  I  should  form  a  most  errone* 
ous  opinion  of  your  character:  I  entertain  no  such  chi- 
merical hope;  1  form  no  such  unworthy  opinion;  I  ex- 
pect not  that  your  hearts  can  be  more  at  ease  than  my 

own  ; 


t^R£KSlC  ELOQtJENCfi.  1t6j 

own ;  I  have  no  right  to  expect  it ;  but  I  have  a  right'  to 
call  upon  you  in  the  name  of  your  country,  in  the  name 
of  the  living  God,  of  whose  eternal  justice  you  arc  now 
administering  that  portion  which  dwells  with  us  on  this 
side  of  the  grave,  to  discharge  your  breasts  as  far  as  you 
are  able  of  every  bias  of  prejudice  or  passion ;  that,  if 
my  client  is  guilty  of  the  offence  charged  upon  him,  you 
may  give  tranquillity  to  the  public  by  a  firm  verdict  of 
conviction ;  or,  if  he  is  innocent,  by  as  firm  a  verdict  of 
acquittal;  and  that  you  will  do  this  in  defiance  of  the 
paltry  artifices  and  senseless  clamors  that  have  been  re- 
sorted to  in  order  to  bring  him  to  His  trial  with  anticipated 
conviction.  And,  gentlemen,  I  feel  an  additional  neces- 
sity of  thus  conjuring  you  to  be  upon  your  guard,  frotn 
the  able  and  imposing  statement  which  you  have  just 
heard  on  the  part  of  the  ^osecution.  I  know  well  the 
virtues  and  the  talents  of  the  excellent  person  who  con- 
ducts that  prosecution  ;  I  know  how  much  he  would  dis- 
dain to  impose  on  you  by  the  trappings  of  office  i  but  I 
also  know  how  easily  we  mistake  the  lodgment  which 
character  and  eloquence  can  make  upon  our  feelings,  for 
those  impressions  that  reason  and  fact  and  proof  only 
ought  to  work  upon  our  understandings.  , 

<<  Perhaps,  gentlemen,  I  shall  act  not  unwisely  in 
waving  any  further  observation  of  this  sort,  and  giving 
your  minds  an  opportunity  of  growing  cool  and  resum- 
ing themselves,  by  coming  to  a  calm  and  uncolored  states 
ment  of  mere  facts,  premising  only  to  you  that  I  have 
it  in  strictest  injunction  from  my  client,  to  defend  him 
upon  facts  and  evidence  only,  and  to  avail  myself  of  no 
technical  artifice  or  subtilty  that  could  withdraw  his  cause 
from  the  test  of  that  enquiry,  which  it  is  your  province 
to  exercise,  and  to  which  only  he  wishes  to  be  indebted 
£Dr  an  acquittal. 

"In 


. .  <f  In  the  month  of  December  1792,  Mr.  Rowii^  ^i 

arrested  on  an  information^  charging  him  with  the  offence 
for  which  he  is  now  on  his  trial.  He  was  taken  before 
an  honorable  personage  now  on  that  benchi  and  admitted 
to  bail. 

<*  He  remained  a  considerable  time  in  this,  city,  solicit** 
ing  the  threatened  prosecution,  and  ofFering  himself  to  a 
fair  trial  by  a  jury  of  his-  country ;'  but  it  was  not  then 
thought  fit  to  yield  to  that  solicitation ;  nor  has  it  now 
been  thought  proper  to  prosecute  him  in  the  oitiinary 
way,  by  sending  up  a  bill  of  indictment  to  a  grand  jury. 
I  do  not  mean  by  this  to  say  that  informations  ex  officii 
are  always  oppressive  or  unjust  j  but  I  cannot  hut  observe 
to  you,  that  when  a  petty  jury  is  called  upon  to  try  a 
charge  not  previously  found  by  the  grand  inquest,  and 
supported  by  the  naked  assertion  only  of  the  king's  pro- 
secutor, that  the  accusation  labors  under  a  weakness  of 
probability  which  it  is  difficult  to  assist.  If  the  charge 
had  no  cause  of  dreading  the  light — ^if  it  was  likely  to 
find  the  sanction  of  a  grand  jury,  it  is  not  easy  to  ac- 
count why  it  deserted  the  more  usual,  the  more  popular, 
and  the  more  constitutional  mode,  and  preferred  to 
come  forward  in  the  ungracious  form  of  an  ex  ^cia  in* 
formation* 

•<  If  such  bill  had  been  sent  up  and  found,  Mr.  RowAir 
would  have  been  tried  at  the  next  commission  \  but  a 
speedy  trial  was  not  the  wish  of  his  prosecutors.  An 
infiorn^tion  was  filed,  and  when  he  expected  to  be  tried 
upon  it,  an  error,  it  seems,  was  discovered  in  the  recofd. 
Mr.  Rowan  offered  to  wave-it,  or  consent  to  any  amend- 
ment de»red.  No—that  proposal  could  not  he  accepted 
•w*^  trial  must  have  followed.  That  mformatbn,  ther&« 
fore,  was  withdrawn,  and  a  new  one  filed;  that  is,  in 
fact,  a  third  prosecution  was  instituted  upon  the  same 
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ttiarge.  This  last  was  filed  on  the  ftth  day  of  last  ]\x\f. 
Oentlemenj  these  facts  cannot  fail  of  d  due  imptessioti 
Upon  ]rou.  Tou  will  find  a  material  part  of  your  inquiry 
must  be,  whether  Mr.  Rowan  is  pursued  as  a  criminal^ 
or  hunted  down  as  a  victim.  It  is  not,  therefore,  by  ih- 
sinuation  or  circuity,  but  it  is  boldly  and  directly  that  t 
assert  that  oppression  has  been  intended  and  practised 
upon  him,  and  by  those  facts  which  I  have  stated  I  am 
warranted  in  the  assertion. 

^'  His  demand,  his  intreaty  to  be  tried  was  refused, 
and  why  ?  a  hue  and  cty  was  to  be  raised  against  him ; 
th^  sword  was  to  be  suspended  over  his  head— some  time 
was  necessary  for  the  public  mind  to  become  heated  by 
the  circulation  of  artful  clamors  of  anaichy  and  rebellion ; 
those  same  clamors  which  with  more  probability,  but  not 
more  success,  had  been  circulated  before  through  Eng- 
land and  Scotland.  In  this  country  the  causes  and  the 
swiftness  of  their  progress  were  as  obvious,  as  their  folly 
has  since  become  to  every  man  of  the  smallest  observa- 
tion ;  I  have  been  stopped  myself  with  ^  Good  God,  Sir^ 
have  you  heard  the  news  ?  No,  Sir,  what  ? — ^Why,  one 
French  emissary  was  seen  travelling  through  Connaught 
in  a  post-chaise,  and  scattering  from  the  windows  as  he 
passed  little  doses  of  political  poison,  made  up  in  square 
hits  of  paper — another  was  actually  surprised  in  the  fact 
of  seducing  our  good  people  from  their  allegiance,  by  dis- 
courses upon  the  indivisibility  of  French  robbery  and  mas- 
sacre, which  he  preached  in  the  French  language  to  a 
congregation  of  Irish  peasants/ 

^  Such  are  the  bugbjears  and  spectres  to  be  raised  to 
warrant  the  sacrifice  of  whatever  little  public  spirit  may 
remain  amongst  us — ^but  time  has  also  detected  the  impos- 
ture of  these  Cock-lane  apparitions,  and  you  cannot  now, 
with  your  eyes  open,  give  a  verdict  without  askrng  your 

VOL.  in.  If  ,  consciences 


2  CO  FOll£N$IQ  EtOQ^EKCC. 

consciences  this  question :  Is  this  a  £atr  and  honest  prpse« 
cution  ? — Is  it  brought  forward  with  the  single  view  of 
vindicating  public  justice,  and  promoting  public  good  ? 
And  here  let  me  remind  you  that  you  are  not  convened  to 
try  the  guilt  of  a  libel,  affecting  the  personal  character 
of  any  private  man ;  t  know  no  case  in  which  a  jury 
ought  to  be  more  severe  than  where  personal  calumny  is 
conveyed  through  a  vehicle,  which  ought  to  be  consecrated 
to  public  information 5  neither,  on  the  other  hand,  can  I 
conceive  any  case  in  which  the  firmness  and  the  caution 
of  a  jury  should  be  more  exerted,  than  when  a  subject  is 
prosecuted  for  a  libel  on  the  state.  The  peculiarity  of  the 
British  constitution,  (to  which  in  its  fullest  extent  we 
have  an  undoubted  right,  however  distant  we  may  be 
from  the  actual  enjoyment,)  and  in  which  it  surpasses 
every  known  government  in  Europe,  is  this— that  its  only 
professed  object  is  the  general  good,  and  its  only  founda- 
tion the  general  will ;  hence  the  people  have  a  right  ac- 
knowledged from  time  immemorial,  fortified  by  a  pile  of 
statutes,  and  authenticated  by  a  revolution  that  speaks 
louder  than  them  all,  to  sec  whether  abuses  have  been 
committed,  and  whether  their  properties  and  their  liber- 
ties have  been  attended  to  as  they  ought  to  be.  This  is 
a  kind  of  subject  which  I  feel  myself  overawed  when  I 
approach;  there  are  certain  fundamental  principles  which 
nothing  but  necessity  should  expose  to  public  examina- 
tion;  they  are  pillars,  the  depth  of  whose  foundation 
you  cannot  explore  without  endangering  their  strength ; 
but  let  it  be  recollected  that  the  discussion  of  such  topics 
should  not  be  condemned  In  me,  nor  visited  upon  xny 
client.  The  blame,  if  any  there  be,  should  rest  only 
with  those  who  have  forced  them  into  discussion.  I  say, 
therefore,  it  is  the  right  of  the  people  to  keep  an  eternal 
watch  upon  tlys  conduct  of  their  rulers;  and  in  order  to 

that. 
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that,  the  freedom  of  the  press  has  been  cherished  by  the 
law  of  England.  In  private  defamation  let  it  never  be 
tolerated ;  in  wicked  and  wanton  aspersion  upon  a  good 
and  honest  administration  let  it  never  be  supported;  not 
that  a  good'  government  can  be  exposed  to  danger  by 
groundless  accusation,  but  because  a  bad  goremment  is 
sure  to  find  in  the  detected  falsehood  of  a  licentious  press 
a  security  and  a  credit  which  it  could  never  otherwise 
obtain.  I  said  a  good  government  cannot  be  endangered  j 
I  say  so  again  ;  for  whether  it  be  good  or  bad  can  never 
depend  upon  assertion,  the  question  is  decided  by  simple 
inspection  ;  to  try  the  tree,  look  at  its  fruit ;  td  judge  of 
the  government,  look  at  the  people  ;  what  is  the  fruit  of 
good  government?  The  virtue  and  happiness  of  the 
people.  Do  four  millions  of  people  in  this  country  gather 
tijpse  fruita  from  that  government  to  whose  injured  purity^ 
to  whose  spotless  virtue  and  violated  honor,  this  seditious 
and  atrocious  libeller  is  to  be  immolated  upon  the  altar  of 
the  constitution  i  To  you,  gentlemen  of  that  jury,  who 
are  bound  by  the  most  saifred  obligation  to  your  country 
and  your  God,  to  speak  nothing  but  tlie  truth,  I  put  the 
question — do  they  gather  those  fruits  ?  are  they  orderly, 
industrious,  religious  and  contented  ?  do  you  hnd  them 
free  from  bigotry  and  ignorance,  those  inseparable  con- 
comitants of  systematic  oppression?  Or,  to  try  thsm  by 
a  test  as  unerring  as  any  of  the  former,  are  they  united  i 
The  period  has  now  elapsed  in  which  considerations  of 
this  extent  would  have  been  deemed  improper  to  a  jury  : 
happily  for  these  countries,  the  legislature  of  each  hai 
'itely  changed,  or,  perhaps  to  speak  more  properly,  re- 
vived and  restored  the  law  respecting  trials  of  this  kind. 
For  the  space  of  thirty  or  forty  years  a  usage  had  pre- 
vailed in  Westminster-hall,  by  which  the  judges  assumed 
tO'lhemselves  the  dccis!on  of  the  question,  whether  Hbcl 
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or  not;  but  the  learned  counsel  for  the  prosecution  arc 
now  obliged  to  admit  that  this  is  a  question  fdr  the  jury 
only  to  decide.  You  will  naturally  listen  with  respect  to 
the  opinion  of  the  court,  but  you  will  receive  it  as  a  mat-» 
ter  of  advice,  not  as  matter  of  law ;  and  you  will  give  it 
credit  not  from  any  adventitious  circumstances  of  autho- 
rity, but  merely  so  far  as  it  meets  the  concurrence  of  your 
own  understandings. 

«^  Give  me  leave  now  to  state  to  you  the  charge,  as  it 
stands  upon  the  record. — It  is,  that  Mv^  Rowan,  'being 
a  person  of  a  wicked  and  turbulent  disposition,  and  ma-^ 
liciously  designing  and  intending  to  excite  and  difilise 
amongst  the  subjects  of  this  realm  of  Ireland  discontents, 
jealousies  and<su^icions  of  our  lord  the  king  and  his  go- 
vernment, and  disaffection  and  disloyalty  to  the  person 
and  government  of  our  said  l<5rd  the  king,  and  to  ra^e 
very  dangerous  seditions  and  tumults  within  this  kingdom 
of  Ireland,  and  to  draw  the  government  of  this  kingdom 
into  great  scandal,  infamy  and  disgrace,  and  to  incite  the 
subjects  of  our  said  lord  the  king  to  attempt,  by  force 
and  violence  and  with  arms,  to  mnke  alterations  in  the 
government,  state  and  constitution  of  this  kingdom,  and 
to  incite  his  Majesty's  said  subjects  to  tumult  and  anar* 
chy,  and  to  overturn  the  established  constitution  of  this 
kingdom,  and  to  overawe  and  intimidate  the  legislature 
of  this  kingdom  by  an  armed  force ;'  did  *  maliciously 
and  seditiously  publish  the  paper  in  question. 

<*  Gentlemen,  without  any  observation  of  mine,  you 
must  See  that  this  information  contains  a  direct  charge 
upon  Mr.  Rowan  ;  namely,  that  he  did,  with  the  intents 
set  forth  in  the  information,  publish  this  paper;  so  that 
here  you  have  in  fact  two  or  thyee  questions  for  your  de- 
cision: first,  the  matter  of  fact  of  the  publication; 
namely,   did  Mr.  Rowan  publish  that  paper?    If  Jfr. 

Rowan 


FOUENSIC  ELOQUENCE,  H13 

Rowan  did  not  In  fact  publish  that  paper,  you  have  no 
longer  any  question  on  whidi  to  employ  your  minds.  If 
you  think  that  he  was  in  fact  the  pubiisher,  then  and  not 
till  then,  arises  the  preat  and  important  subject  to  which 
your  judgments  must  be  directed.  And  that  comes 
shortly  and  simply  to  this,  is  die  paper  a  libel  i  and  did 
he  publish  it  with  the  intent  charged  in  the  information  f 
But  whatever  you  may  think  of  thfc  abstract  question^ 
whether  the  paper  be  libellous  of  not,  afiid  of  which  pam- 
per it  has  not  even  been  insinuated  that  he  is  the  authoi^ 
there  can  be  no  ground  for  a  verdict  against  him,  unless 
you  also  are  persuaded  that  what  he  did  was  done  with  s 
criminal  design.  I  wish,  gentlemen,  to  simplify  and  not 
to  perplex  5  I  therefore  say  again,  if  these  three  circum- 
stances conspire,  th^t  he  publish^  it,  that  xt  was  a  iibel| 
and  that  it  was  published  with  the  purposes  alleged  in  thr 
information,  you  ought  unquestic^iably  to  find  him  guil- 
ty ;  if,  on  the  other  hand,  you  do  not  find  that  all  thest 
circumstances  concurred ;  if  you  cantiot  tipon  your  ofiidit 
say  that  he  published  it  i  if  it  be  not  in  your  opinion  % 
libel,  and  if  he  did  not  publish  it  with  ihe  intention 
alleged  :  I  say,  upon  the  failurd^  of  any  one  of  these  point?^ 
my  client  is  entitled,  in  justice,  and  upon  your  oeiths,  to 
a  verdict  of  Acquittal. 

"  Gentlemen,  Mr.  Attorney<>GcneraI  has  thought  pro* 
per  to  direct  your  attention  to  the  state  and  circumstances 
of  public  affairs  at  the  time  of  this  transaction*,  let  me 
also  make  a  few  retrospective  observations  on  a  period, 
at  which  he  has  but  slightly  glanced  5  I  speak  of  the 
events  which  took  place  before  the  close  of  the  American 
war.  You  know,  gentlemen,  that  France  had  espoused 
the  cause  of  America,  and  we  becatne  th^r^by  engaged 
in  a  war  with  that  nation.  Heu  nescia  mens  hotninum  fu» 
fori  f  Little  did  that  ill-fated  monarch  know  that  he  was 
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forming  the  first  causes  of  those  disastrous  events,  that 
were  to  end  in  the  subversion  of  his  throne,  in  the  slaugh- 
.ter  of  his  family,  and  the  deluging  of  his  country  with 
the  blood  »of  his  people.     You  cannot  but  remember  that 
at  a  time  when,  we  had  scarcely  a  regular  soldier  for  our 
defence, .  when  the  old  and  young  were  alarmed  and  terri- 
fied with  apprehensions  of  descent  upon  our  coasts,  that 
Providence  seemed  to  have  worked  a  sort  of  miracle  in 
our  favor.     You  saw  a  band  of  armed  men  come  forth  at 
the   great  call   of  nature,  of  honor,  and  their  country. 
You  saw  men  of  the  greatest  wealth  and  rank;  you  saw 
jevcry  class   of  the  community  give  up  its  members,  and 
isend.them  armed  in|o  the  field,  to  protect  the  public  and 
private  tranquillity  of  Ireland.     It  is  impossible  for  any 
^man  to  turn  back  to  that  period,  without  reviving  those 
sentiments  of  tenderness  and  gratitude,  which  then  beat 
in  the  public  bosom :  to  recollect  amidst  what  applause, 
Turfaat  tears,  what  psayers,  what  benedictions,  th^y  walked 
dfortb  amongst  spectators,  agitated  by  the  mingled  sen$a- 
jtions  oi^  terror  and  reliance,  of  danger  and  protection ; 
imploring  the  blessings  of  heaven  upon  their  heads,  and 
its  conquests  upon  their  swords.     That  illustrious,  and 
.adored,  and  abused  body  of  men  stood-  forward  and  as- 
sumed the  title,  which,  I  trust,  the  ingratitude  of  their 
country  will  never  blot  fromits  history,  <  The  Volun- 
teers OF  Ireland.* 

,  .  «*  Give  nie  leave  now,  with  great  respect,  tp  put  one 
question  to  you  :  Do  you  think  the  assembling  of  that 
.glorious  band  of  patriots  was  an  insurrection?  do  you 
think  the  invitation  to  that  assembling  would  have  been 
sedition  ?  They  canie  under  no  commission  but  the  call 
.  of  their  country  ;  unauthorised,  and  unsanctioned  except 
by  public  emergency  and  public  danger.  I  ask  was  that 
meeting  insurrection  or  not  ? — I  put  another  question  ;  If 

any 


any  man  then  had  published  a  call  on  that  body,  and 
5tatcd  that  war  was  declared  against  the  state ;  that^Ae 
regular  troops  were  withdrawn;  that  our  coasts  were 
hovered  round  by  the  ships  of  the  enemy;  that  the  mo  ^ 
ment  was  approaching  when  the  unprotected  feebleness  of 
age  and  sex,  when  the  sanctity  of  habitation  would  be 
disregarded  and  profaned  by  the  brutal  ferocity  of  a  rude 
invader :  if  any  man  had  then  said  to  them,  *  Leave  your 
industry  for  a  while,  that  you  may  return  to  it  again^ 
and  come  forth  in  arms  for  the  public  defence.'  I  put  the . 
question  boldly  to  you,  gentlemen :  It  is  not  the  case  of 
the  volunteers  of  that  day  ;  it  is  the  case  of  my  client  at 
this  hour  which  I  put  to  you.  Would  that  call  have  been 
then  pfonounced  in  a  court  of  justice,  or  by  a  jury  on 
tlieir  oaths,  a  criminal  and  seditious  invitation  to  insur- 
rection ?  If  it  would  not  have  been  so  then,  upon  what 
principle  cin  it  be  so  now  ?  What  is  the  force  tmd  per- 
fection of  the  law  ?  It  i^  the  permanency  of  the  law  ; 
it  is  that  whenever  the  fact  is  the  same,  the  law  is  also 
the  same ;  it  is  that  the  law  remains  a  written,  monti- 
mented  and  recorded  letter  to  pronouce  the  same  decision 
upon  the  same  facts  whenever  they  shall  arise.  I  will  not 
affect  to  conceal  it :  you  know  there  has  been  an  artful, 
ungrateful,  and  blasphemous  clamor  raised  against  these 
illustrious  characters,  the  saviors  of  the  kingdom  ofire* 
land.  Having  mentioned  this,  let  me  read  a  few  words 
of  the  paper  alleged  to  be  criminal:  *  You  first  took  up 
arms  to,  protect  your  country  from  foreign  enemies,  audi 
from  domestic  disturbance.  For  the  same  purposes  it 
now  becomes  necessary  that  you  should  resume  them.* 

*»■  I  should  be  the  last  in  the  world  to  impute  any  want 
of  candor  to  the  right  honorable  gentleman,  who  has 
stated  the  case  on  behalf  of  the  prosecution :  but  he  h^^s 
certainly  fallen  into  a  mistake,,  whicbyii,  pot,  cpcpJaiQad* 
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imght  be  lughly  injurious  to  my  client.  He  supposed 
that  this  publication  was  not  addressed  to  tho3e  ai^cient 
vplunteersji  bu^  to  new  combinations  of  themi  forpied 
upon  new  principles,  and  actuated  by  different  motives- 
You  have  the  words  to  which  this  construction  is  imputed 
upon  thcf  record}  the  meaning  of  his  mind  can  be  col- 
lected only  from  those  words  which  he  has  made  use  of 
to  cpnMKy  it.  The  gurit  imputable  to  him  .  can  only  be 
inferred  from  the  meaning  ascribable  to  those  words.  Let 
his  meaning  then  be  fairly  collected  by  resorting  to  them. 
Is  there  a  foundation  to  suppose  that  thi^  address  was  di- 
rected to  any  such  body  of  men  as  has  been  called  a  ban- 
4itti|  with  what  justice  it  is  unnecessary  ^o  enquire,  an4 
^qt  to  the  old  volunteers  ?  As  to  the  sneer  at  the  words 
Citizen  Soldiers^  I  should  feel  that  I  was  treating  a  very 
Tpspccted  friend  with  an  insidious  and  unnaerited  unkind* 
Iies9,  if  I  affected  to  expose  it  by  any  gravity  of  refuta* 
tion.  I  mayt  however,  be  permitted  to  observe,  that 
those  who  are  supposed  to  have  disgraced  thia  expression 
|)y  adopting  it|  have  taken  it  from  the  idea  of  the  British 
fionstitution,  ^.that  no  man  in  becoming  a  soldi^  ceases 
to  be  a  citizen.'  Would  to  God,  all  enemies  as  they  are, 
that  that  unfortunate  people  had  borrowed  more  from 
that  sacred  source  of  liberty  and  virtue !  and  would  to 
God,  for  the  sake  of  humanity,  that  they  had  preserved 
evert  the  little  they  did  borrow  \  If  even  there  ?ould  be 
an  objection  to  that  appellation,  it  must  have  been  strong- 
est when  it  was  first  assumed"^.  To  that  period  the  wrir 
|er  msfn^ie^tly  alludes ;  he  addresses  those  who  first  took 
up  arms:  ^  You  first  took  up  arms  to  protect  your  coun-  . 

try 

%  IVhpeve?  will  ta)(e  the  trouble  of  reading  the  resolutious  ?nd  addresses 
•t  the  old  volonteers,  at  aod  prior  tq  1783,  will  6nH  the  terms  Citizen  S^l" 
iim^,  tind  CiHaen  SoUBery,  to  have  been  nu  uncommoo  appcIUtion  to  that 


try  from  foreigfi  enomes  and  from,  domestic:  distuilsianoe  ; 
for  the  same  purposed  it  now  becomes  necessary  that  yoa 
should  resume  them/ .  Is  this  applicable  to  those  who  bad 
never  taken  up  arms  before?    < A  pr^lamation/  si^ys 
this  paper,  <  has  been  issued  in  £^gland  for  embodying 
the  militiai  and  a  procUmatiim  has  been  issued  by  tb« 
lord  lieutenant  and  council  in  Iri^landi  for  repressing  all 
seditious  a3spciations«     In  consequence  pf  bo^h  these  pro* 
clamations,  it  is  reasonable  to  apprehend  danger  from 
abroad^  and  danger  at  home.'     God  help  us !  from  &Q 
situation   of  Europe  at  that  tinie,  we  were  threatened 
with  too  probable  danger  from  abroad,  and  I  am  afraid  it 
was  not  without  foundation  we  were  told  of  our  having 
something  to  ^dread  at  home.     I  find  much  abuse  has 
been  lavished  on  the  disrespect  with  which  the  proclama- 
tion is  treated*  in  that  part  of  the  paper  alleged  to  be  a 
libeh     To  that  my  answer  for  my  client  is  short  I  I  do 
conceive  it  competent  to  a  British  subject-^lf  he  thinks 
that  a  proclamation  has  issued  for  the  purpose  ofrabing 
false  terrors,  I  hold  it  to  be  not  only  the  privilege,  but 
the  duty  pf  a  citizen,  to  set  his  countrymen  right  with 
respect  to  such  misrepresented  dagger ;  and  until  a  pro^- 
damation  in  this  country  shall  haye  the  force  of  law,  the 
reason  and  grounds  of  it  are  surely  at  least  questionable 
by  the  people «    Nay,  I  wil)  go  farther — ^if  an  actual  law 
had  passed  receiving  the  sanction  of  the  three  estates,  if 
it  be  exceptionable  in  any  matter,  it  is  warrantable  to  any 
man  in  the  community  to  state,  in  a  becoming  manter^ 
his  ideas  upon  it.     And  I  should  be  at  a  loss  to  know,  if 
the  positive  laws  of  Great^Britain  are  thus  questionable, 
upon  what  ground  the  proclamation'  of  an  Irish  govern*- 
ment  should  not  be  open  to  the  animadversion  of  Irish 
subjects. 

"Whatever 
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^«  Whatever  be  the  motive,  or  from  whatever  quarter 
it  arises,"  fays  this  paper,  *'  alarm  has  arisen."     Gentle- 
men, do  you  not  know  that  to  be  the  fa£^  ?  It  has  been 
dated  by  the  Attorney  Genera^,  and  most  truly,  that  the 
most  gloomy  apprehensions  were  entertained  by  the  whole 
country.    •«  You  volunteers  of  Ireland  are  thcrfcfore  sum- 
wooed  to  arms  at  the  instance  of  government,  as  well  as 
by  responsibility  attached  to  your  character,  and  the  per- 
manent obligations  of  your  institution,"   I  am  free  to  con* 
fess,  if  any  man  assuming  the  liberty  of  a  British  subject 
to  question  public  topics,  should  under  the  mask  of  that 
privilege  publish  a  proclamation  inviting  the  profligate  and 
seditious,  those  in  want  and  those  in  despair,  to  rise  up 
in  arms  to  overawe  the  legislature,  to  rob  us  of  whatever 
portion.of  the  blessings  of  a  free  government  we  possess  ; 
I  know  of  no  oflFence  involving  greater  enormity.     But 
that,  Gentlemen,  is  the  question  you  are  to  try,     tf  my 
client  acted  with  an  honest  mind  and  fair  intention,  and 
having,  as  he  believed,  the  authority  of  government  to 
support  him  in  the  idea  that  danger  was  to  be  apprehend- 
ed, did  apply  to  that  body  of  so  known  and  so  revered 
character,  tailing  upon  them  by  their  former  honout,  the 
principle  of  their  glorious  institution,  and  the  great  stake 
they  possessed  in  their  country.     If  he  interposed  fiot 
upon  a  fictitious  pretext,  but  a  real  belief  of  actual  and 
imminent  danger,  and  that  their  arming  at  that  critical 
moment  was  neceflary  for  the  safety  of  their  country,  his 
mttntion  was  not  only  innocent,  but  highly  meritorious. 
It  is  a  question,  gentlemen,  upon  which  you  only  can  de- 
cide^ it  is  for  you  to  say  wliether  it  was  criminal  in  the 
iiefendant  to  be  so  misled,  and  whether  he  is  to  fall  a  sa- 
jCriiice  to  the  prosecution  of  that  government  by  which  he 
was  so  deceived.   '  I  say  again,  gentlemen,  you  can  look 
only  to  his  own  words  as  the   interpreter  of  his  mean- 
ing ^ 
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ing>  and  to  the  state  and  circumstances  of  his  country, 
as  he  was  made  to  believe  them,  as  the  clue  to  his  intcn- 
'tion.  The  case  then,  gentlemen,  is  shortly  and  simply 
this :  a  man  of  the  first  family  and  fortune,  and  character 
and  property  among  you,  reads  a  proclamation  stating  the 
country  to  be  in  danger  from  abroad  and  at  home,  and 
thus  alarmed — ^thus  upon  authority  of  the  prosecutor 
alailned,  applies  to  that  august  body,  before  whose  awful 
presence  sedition  must  vanish,  and  insurrection  disappear. 
You  must  surrender,  I  hesitate  not  to  say  it,  your  oaths 
to  unfounded  affertion,  if  you  can  submit  to  say,  that  such 
an  act  of  such  a  man,  so  warranted,  is  a  wicked  and  'sedi* 
tlous  libel.  If  he  was  a  dupe,  let  me  ask  you,  who  was 
the  impostor  ?  I  blush  and  I  shrink  with  shame  and  de- 
testation from  that  meanness  of  dupery  and  servile  com- 
plaisance, which  could  make  that  dupe  a  victim  to  the 
^  accusation  of  that  impostor. 

<•  You  perceive,  gentlemen,  that  I  am  going  into  the  me- 
rits of  this  publication,  before  I  apply  myself  to  the  ques- 
tion which  is  first  in  order  of  time^  namely,  whether 
the  publication,  in  point  of  fact,  is  to  be  ascribed  to  Mr. 
Rowan  or  not,  I  have  beeA  unintentionally  led  into  this 
violation  of  order.  I  should  effect  no  purpose  of  either 
brevity  or  clearness,  by  returning  to  the  more  methodical 
course  of  observation.  Ihave  been  naturally  drawn  from 
it  by  the  superior  importance  of  topic  I  am  upon,  namely, 
the  merit  of  the  publication  in  question. 

««  This  publication,  if  ascribable  at  all  to  Mr.  Rowan, 
contains  four  distinct  subjects ;  the  first  the  invitation  to 
.the  volunteers  to  arm  ;  upon  that  I  have  already  observed  : 
but  those  that  remain  arc  surely  of  much  importance,  and 
no  doubt  are  prosecuted  as  equally  criminal.  The  paper 
next  states  the  necessity  of  a  reform  in  parliament ;  it 
states,  thirdly,  the  necessity  of  an  emancipation  of  the 

Catholic 


<Jeny  the  wisdom  and  the  humanity  of  the  advice,  to  ap-' 
proach  the  defects  of  govcrmnent  with  "  pious  awe  and 
trembHng  solfGitttde."  What  better  doctrine  could  the 
Fope  or  the  Tyrants  of  Europe  desire  ?  We  think,  there- 
fore, that  the  cause  of  truth  and  justice  can  never  be  hurt 
by  temperate  and  hoDegt  discussions  j  and  that  cause  which 
will  not  bear  such  a  scrutiny,  must  be  systematically  or 
practieally  bad.  We  are  sensible  fbat  those  who  are  nof 
friends  to  the  general  good,  have  attempted  to  inflame  the 
public  mind  with  the  cry  of  "  danger  P'  whenevef  men 
have  associated  for  discussing  the  prhiciples  of  govern- 
ment V  and  we  have  little  doubt  but  Such  conduct  will  be 
pursued  in  this  place.  We  would  therefore  caution  every 
honest  man,  who  has  really  the  welfare  of  the  nation  at 
heart,  to  avoid  being  led  away  by  the  prostituted  clamors 
of  those  who  live  on  the  sources  of  corruption.  We  pity 
the  fears  of  the  timorous,  and  we  are  totally  unconcerned 
respecting  the  false  alarms  of  the  venal." 


<«  We  view  with  concern  the  frequency  of  wars. 

—We  are  persuaded  that  the  interests  of  the  poor  can 
never  be  promoted  by  accession  of  territory,  when  bought 
at  the  expence  of  their  labour  and  blood  ;  and  we  must 
say,  in  the  language  of  a  celebrated  author — *<  We^  who 
are  only  the  people,  but  who  pay  for  wars  with  our  sub- 
stance and  our  blood,  will  not  cease  to  tell  kings,"  or  go- 
vernments,   **  that  to  them  alone  virars  are  profitable: 
that  the   true  and  just  conquests  are  those  which  each 
makes  at  home,  by  comforting  the  peasantry,  by  promot- 
iW  a/rriculture   and  manufactories,  by  multiplying  men,' 
and  the  other  productions  of  nature ;  that  then  it  is  that 
iin^s  may  call  themselves  the  image  of  God,  whose  will 
roetually  directed  to  the  creation  of  new  beings.'     If 
L        ^^^tlnVLC  to  make  us  fight  and  kill  one  another,  in 

uniform. 
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uniform,  we  will  continue  to  write  and  speak,  until  ilationf 
3hall  be  cured  of  this  folly.*'-^-We  arc  certain  our  present 
heavy  burdens  are  owing  in  a  great  measure  to  cruel  and 
impolitic  wars,  and  therefore  we  will  do  all  on  our  part>  as 
peaceable  citizens,  who  have  the  good  of  die  community  at 
heart,  to  enlighten  each  other,  and  protest  against  them. 

**  The  present  state  of  the  representation  of  the  people^ 
calls  for  the  particular  attention  of  every  man  who  has 
humanity  sufficient  for  the  honor  and  happiness  pf  his 
country ;  to  the  defects  and  corruptions  of  which  we  are 
inclined  to  attribute  unnecessary  wars,  &c.  &c#  Wc 
think  it  a  deplorable  case  when  the  poor  must  support  a 
corruption  wliich  is  calculated  to  oppress  them ;  when 
the  labourer  must  give  his  money  to  afford  the  means  of 
preventing  him  having  a  voice  in  its  disposal ;  when  the 
lo^er  clafTes  may  say, — "  We  give  you  our  money,  for 
which  we  have  toiled  and  sweated,  and  which  would  save 
our  families  from  cold  and  hunger;  butwc  think  it  more 
bard  that  th^re  is  no  body  whom  we  have  delegated,  to 
see  that  it  is  not  improperly  and  wickedly  spent;  wc 
have  none  to  watch  over  our  interests ;  the  rich  only" arc 
represented." 


«'  An  equal  and  uncorrupt  representation  would, 

we  are  persuaded,  save  us  from  heavy  expences,  and  de- 
liver us  from  many  oppressions ;  we  will  therefore  do  jour 
duty  to  procure  this  reform,  which  appears  to  us  of  the 
utmost  importance." 

"  In  (hort  we  see  with  ihe  most  lively  Concern,  an  army 
of  placemen,  pensioners,  &c.  fighting  in  the  cause  of  cor- 
ruption and  prejudice,  and  spreading  the  contagion  far 
and  wide." • 

«  We  see  with  equal  sensibility  the  present  out- 
cry against  reforms,  and  a  proclamatiou  (tending  to  cramp 

the 
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the  liberty  of  the  press^  and  discredit  the  true  friends  of 
the  people)   receiving  the   support  of  numbers  of  our 
countrymen."—— 
*«  We  see  burdens  multiplied — the  lower  classes 


sinking  into  poverty,  disgrace,  and   excesses,   and    the 
means  of  these  shocking  abuses  increased  for  the  purposes 

of  revenue." 

— -«  We  ask  ourselves — "  Are .  we  in  England  ?— 
Have  our  forefathers  fought,  bled,  and  conquered  for 
liberty  ?  And  did  they  not  think  that  the  fruits  of  their 
patriotism  would  be  more  abundant  in  peace,  plenty,  and 
happiness  ?"— —  . 


"  Is  the  cpndition  of  the  poor  never  to  be  improv- 
ed ?  Great  Britain  must  have  arrived  at  the  highest  de- 
gree of  national  happiness  and  prosperity,  and  our  situa- 
tion must  be  too  good  to  be  mended,  or  the  present 
outcry  against  reforms  and  improvements  is  inhuman  and 
criminal.  But  we  hope  our  condition  will  be  speedily 
improved,  and  to  obtain  so  desirable  a  good  is  the  object 
of  our  present  association ;  an  union  founded  on  prin- 
ciples of  benevolence  and  humanity  j  disclaiming  all  con- 
nexion with  riots  and  disorder,  but  firm  in  our  purpose 
and  warm  in  our  affections  for  liberty. 

"  Lastly — We  invite,  the  friends  of  freedom  throughout 
Great  Britain  to  form  similar  societies,  and  to  act  with 
unanimity  and  firmness,  till  the  people  be  too  wise  to  be 
imposed  upon,  and  their  influence  in  tlie  government  be 
commensurate  with  their  dignity  and  importance. 

<«  THEN  SHALL  WE  BE  FREE  AND  HAPPY." 

**  Such,  gentlemen,  is  the  language  which  a  subject  of 
Great  Britain  thinks  himself  warranted  to  hold,  and  upon 
such  language  has  the  corroborating  sanction  of  a  British 
jury  been  stamped  by  a  verdict  of  acquittal.  Such  was  the 
honest  and  manly  freedom  of  publication^  in  a  country  too 

5  wjicrc 
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where  the  complaint  of  abuses  has  not  half  the  foundatk) 
it  has  here.     I  said  I  loved  to  look  to  England  for  prin-- 
ciples  of  judicial  example,  I  cannot  but  say  to  you  that  i^ 
depends  on  your  spirit  whether  I  shall  look  to  it  hereafter' 
with  sympathy  or  with  shame.     Be  pleased  now,  gentle- 
men, to  consider  whether  the  statement  of  the  imperfec- 
tion in  your  representation,  has  been  made  with  a  desire 
of  inflaming  an  attack  upon  the  puMic   tranquillity,   or 
with  an  honest  purpose  of  procuring  a  remedy  for  an  ac«* 
tually  existing  grievance. 

•*  It  is  impossible  not  ta  revert  to  the  situation  of  the 
times,  and  let  me  remind  you  that  whatever  observations 
of  this  kind  I  am  compelled  thus  to  make  in  a  court  of 
justice,  the  uttering  of  them  in  this  place  is  not  imput- 
able to  my  client,  but  to  the  necessity  of  defence  imposed 
upon  him  by  thi^  extraordinary  prosecution^ 

^  Gentlemen,  the  representation  of  your  people  is  the? 
vital  principle  of  their  political  existence ;  without  it  they 
are  dead,  or  they  live  only  to  servitude  j  vi^ithout  it,  there 
are  two  estates  acting  upon  and  against  the  third,  instead  of 
acting  in  co-operation  with  it ;  without  it,  if  thic  people 
are  oppressed  by  their  judges,  where  is  the  tribunal  to 
which  their  judges  can  be  amenable  ?  without  it,  if  they 
arc  trampled  upon  and  plundered  by  a  minisfer,  where  is 
the  tribunal  to  which  the  offender  shall  be  amenable? 
without  it,  where  is  the  ear  to  hear,  or  the  heart  to  feel, 
or  the  hand  to  redress  their  sufferings  ?   Shall  they  be 
found,  let  me  ask  yoii,  in  the  accursed  band  of  imps  and 
adinions,  that  ^ask  in  their  disgrace,  fatten  upon  their 
spoils,  and  flourish  upon  their  ruin  ?  But  let  me  not  put 
this  to  you  as  a  merely  speculative  question .     It  is  a  plain 
question  of  fact :  rely  upon  it^  physical  man  is  every 
where  the  same,  it  is  only  the  various  operation  of  moral 
tauses  that  gire^  variety  to  the  social  or  individual  cha- 
racter 
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racter  and  condition.  How  happens  it  that  modern  sla- 
very looks  quietly  at  the  despot,  on  the  very  spot  where 
Leonidas  expired  ?  The  answer  is  easy,  Sparta  has  not 
changed  her  climate,  but  she  has  lost  that  government 
which  her  liberty  could  not  survive. 

"  I  call  you,  therefore,  to  the  plain  question  of  fact :— ^ 
This  paper  recommends  a  reform  in  parliament ;  I  put 
that  question  to  your  consciences,  do  you  think  it  needs 
that  reform  ?  I  put  it  boldly  and  fairly  to  you,  do  you 
think  the   people   of  Ireland  are   represented    as   they 
ought  to  be  ?  Do  you  hesitate  for  an  answer  ?  If  you  do, 
let  mc  remind  you  that  until  the  last  year  three  millions 
of  your  countrymen  have  by  the  express  letter  of  the  law 
been  excluded  from  the  reality  of  actual,  and  even  from 
the  phantom  of  virtual  representation.     Shall  we  then  be 
told  that  this  is  only  the  affirmation  of  a  wicked  and  sedi- 
tious incendiary  ?  If  you  do  not  feel  the  mockery  of  such 
a  charge,  look  at  your  country,  in  what  state  do  you  find 
it?    Is   it   in  a   state  of  tranquillity   and   satisfaction? 
These  are   traces  by  which  good  is  ever   to  be  distin- 
guished from  bad  government.^   Without  any  very  mi- 
nute enquiry  or  speculative  refinement  5  do  you  feel  that 
a  veneration  for  the  law,  a  pious  and  humble  attachment 
to  the  constitution,  form  the  political  morality  of  your 
people  ?  Do  you  find  that  comfort  and  competency  among 
your  people,  which  are  always  to  be  found  where  a  go- 
vernment is  mild  and  moderate ;  where  taxes  are  imposed 
bjr  a  body  who  have  an  interest  in  treating  the  poorer  or- 
<ier8  with  compassion,  and  preventing  the  weight  of  tax- 
^on  from  pressing  sore  upon  them  ? 

"  Gentlemen,  I  mean  riot  to  impeach  the  state  of  your 

fcpresentationj  I  am  not  saying  that  it  is  defective,  or  that 

it  ought  to  be  altered  or  amended  \  nor  is  this  a  place  for 

me  to  say,  whether  I  think  that  three  millions  gf  the  ixw' 

VOL.  III.  <l.  habitants 
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habitants  of  a  country,  whose  whole  number  is  but  four, 
ought  to  be  admitted  to  any  efficient  situation  in  the  ^tate  j 
it  may  be  said,  and  truly,  these  are  not  questions  foe 
cither  of  us  directly  to  decide :  but  you  cannot  refuse  them 
some  passing  consideration  at  least,  when  you  remember 
that  on  this  subject  the  real  question  for  your  decision  is, 
whether  the  allegation  of  a  defect  in  your  constitution  is 
so  utterly  unfounded  and  false,  that  you  can  ascribe  it 
only  to  the  malice  and  perverseness  of  a  wicked  mind, 
and  not  to  the  innocent  mistake  of  an  ordinary  under- 
standing 5— whether  it  cannot  be  mistake ;  whether  it  can 
be  only  sedition. 

f<  And  here,  gentlemen,  I  own  I  cannot  but  regret,  that 
one  of  our  co.untrymen  should  be  criminally  pursued  for 
asserting  the  necessity  of  a  reform,  at  the  moment  when 
that  necessity  seems  admitted  by  the  parliament  itself; 
that  this  unhappy  reform  shall  at  the  same  moment  be  a 
subject  of  legislative  discussion,  and  criminal  prosecu- 
tion :  far  am  I  from  imputing  any  sinister  design  to  the 
virtue  or  wisdom  of  our  government ;  but  who  can  avoid 
feeling  the  deplorable  impression  that  must  be  made  on 
thq' public  mind,  when  the  demand  for  that  reform  is  an- 
swered by  a  criminal  information. 

**  I  am  the  mpre  forcibly  impressed  by  this  concern, 
when  I  consider  that  wlien  this  information  was  first  put 
upon  the  file,  the  subject  was  transiently  mentioned  in  the 
house  of  commons.  Some  circumstances  retarded  the 
progre3$  gf  the  inquiry  there ;  and  the  "progress  of  the 
information  was  equally  retarded  here.  The  first  day 
of  this  session,  you  all  know,  that  subject  was  again 
brought  forward  in  the  house  of  commons,  and  as  if  they 
had  slept  together,  this  prosecution-  was  also  revived  in 
the  com*t  of  King's  Bench ;  and  that  before  a  jury,  taken 
from  a  pannel  partly  composed  of  tliose  very  members  of 

parliament^ 
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parliament,  who  in  the  house  of  commons  must  debate 
upon  this  subject  as  a  measure  oi  public  advantage,  which 
they  might  have  here  to  consider  as  a  public  crime  *. 

"  This  paper,  gentlemen,  insists  upon  the  necessity  of 
emancipating  the  catholics  of  Ireland,  and  that  is  charged 
as  part  of  the  libel.  If  they  had  waited  another  year,  if 
they  had  kept  this  prosecution  impending ,  for  another 
year,  how  much  would  remain  for  a  jury  to  decide  upoh^ 
I  should  be  at  a  loss  to  discover.  It  seems  as  if  the  pro* 
gress  of  public  reformation  was  eating  away  the  ground 
of  the  prosecution.  Since  the  commencement  of  the 
prosecution,  this  part  of  tlxe  libel  has  unluckily  received 
the  sanction  of  the  legislature.  In  that  interval  our  ca-» 
tholic  brethren  have  obtained  that  admission,  which  it 
seems  it  was  a  libel  to  propose :  in  what  way  to  account 
for  this,  I  am  really  at  a  loss.  Have  any  alarms  been 
occasioned  by  the  emancipation  of  our  catholic  bretliren  ? 
Has  the  bigotted  malignity  of  any  individuals  been  crush- 
ed ?  Or  has  the  stability  of  the  government,  or  has  that 
of  the  country  been  weakened.  Or  is  oneTnillion  of  sub* 
jects  stronger  than  four  millions  ?  Do  you  think  that 
the  benefit  they  received  should  be  poisoned  by  the  sting 
of  vengeance  ?  If  you  think  so,  you  must  say  to  themi 
*  You  have  demanded  emancipation,  and  you  have  got 
it;  but  we  abhor  your  persons,  we  are  outraged  at  your 
success ;  and  we  will  stigmatize  by  a  criminal  prosecu- 
tion the  relief  which  you  have  obtained  from  the  voice  of 
your  country.'  I  ask  you,  gentlemen,  do  you  think,  as 
honest  men  anxious  for  the  public  tranquillity,  consciolis 
that  there  are  wounds  not  yet  completely  cicatriaed,  that 

« 

*  Among  the  names  on  the  pannel  were  the  right  hon.  J.  Ciiffe,  M.  P.  , 
—Right  hon.  D.  Latouche,  M.  l\— ^Sir  W.  G.^Newcomen,  Bart.  M.  P.— 
J.  M.ixwell,  M.  P.^C  H.  Coote,  M.  P.*-Htnry  Brnfen,  M.  P.— H.  V. 
iirooke,  M.  T.— J.  Rcilly,  M.  P.— ji  Pomeroy,   M.  P. 

^7,  you 
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you  ought  to  speak  this  language  at  •  this  time,  to  men 
who  are  too  much  disposed  to  think  that  in  this  very 
emancipation  they  have  been  saved  from  their  own  pp.rlia- 
ment  by  the  humaaity  of  their  sovereign  ?  Or  do  you 
wish  to  prepare  them  for  the  revocation  of  these  impro- 
vident concessions  ?  Do  you  think  it  wise  or  humane  at 
this^-moment  to  insult  them,  by  sticking  up  in  a  piltory 
the  man  who  dared  to  stand  forth  their  advocate  ?  I  put 
it  to  your  oaths,  do  you  think,  that  a  blessing  of  that 
kind,  that  a  victory  obtained  by  justice  over  bigotry  and 
oppression,  should  have  a  stigma  cast  upon  it  by  an  igno- 
minious sentence  upon  men  bold  and  honest  enough  to 
propose  that  measure  ?  To  propose  the .  redeeniing  of 
religion  from  the  abuses  of  the  church,  the  reclaim- 
ing of  three  millions  of  men  from  bondage,  and  giv- 
ing liberty  to  all  who  had  a  right  to  demand  it;  giv-, 
ing,  I  say,  in  the  so  much  censured  words  of  this  paper, 
giving  *  universal  emancipation !'  I  speak  in  the  spirit  of 
the  British  law,  which  makes  liberty  commensurate  with 
and  inseparable  from  British  soil ;  which  proclaims  even 
to  the  stranger  and  the  sojourner,  the  moment  he  sets  his 
foot  upon  British  earth,  that  the  ground  on  which  he 
treads  is  holy,  and  consecrated  by  the  genius  of  *  univer- 
sal emancipation/  No  matter  in  what  language  his  doom 
may  have  been  pronounced; — ^no  matter  what  complexion 
incompatible  with  freedom,  an  Indian  or  an  African  sun 
may  have  burnt  upon  him ; — ^no  matter  in  what  disastrous 
battle  his  liberty  may  have  been  cloven  down  ; — -no  mat- 
ter with  what  solemnities  he  may  have  been  devoted  upon 
the  altar  of  slavery;  the  first  moment  he  touches  the  sa- 
cred soil  of  Britain,  the  altar  and  the. god  sink  together  in 
the  dust ;  his  soul  walks  abroad  in  her  own  majesty ;  his 
body  swells  beyond  the  measure  of  his  chains,  that  burst 
from  around  him,  and  he  stands  redeemed,  regenerated, 

and 


aryl  disenthralled,  by  tke  irresi^tibfe  genius  of  *  universal 
emancipation.' 

[Here  Mr.  Curran  was  interrupted  by  a  sudden  burst 
of  applause  from  the  court  and  hall.  Silence  howevtr- 
was  restored  after  some  minufes,  by  the  interposition  ot 
Lord  Cionmcli,  who  declared  the  great  pleasure  he  felt 
himself,  at  the  exertion  of  professional  .talents,  but  dis- 
approved any  intemperate  expression  of  applause  in  a 
court  of  justice.]  ,  .  ^ 

Mr.  Curran  then  proceeded-—"  Gentlemen,  I  am  not 
such  a  fool  as  to  ascribe  any  effusion  of  this  sort,  to  any^ 
merit  of  mihe.  It  is  the  mighty  theme,  and  not  the  in* 
considerable. advocate,  that  can  excite  interest  in  the  hear- 
er !  What  you  hear  is  but  the  testimony  which  nature 
bears  to  her  own  character ;  it  is  the  effusion  of  her  gra* 
titud.e  to  that  power,  which  stamped  that  character  upoir 
her. 

<«  And,  gentlemen,  permit  me  to  say,  that  if  my  client 
had  occasion  to  di^fend  his  cause  by  any  mad  or  drunken 
appeals  to  extravagance,  or  licentiousness,  I  trust  in  God 
I  stand  in  that  situation,  that,  humble  as  I  am,  -he  would 
not  have  resorted  to  me  to  be  his  advocate.  I  was  not 
recommended  to  his  choice  by  any  connection  of  prin- 
ciple or  party,  or  even  private  friendship;  and  saying  this 
I  cannot  but  add,  that  I  consider  not  to  be  acquainted 
with  such  a  man  as  Mr,  Rowan,  a  want  of  personal  good 
fortune.  .  * 

"  Gentlemen,  upon  this  great  subject  of  reform  and 
emancipation  there  is  a  latitude  and  boldness  of  remark, 
justifiable  in  the  people,  and  necessary  to  the  defence  of 
Mr.  Rowan,  for  which  the  habits  of  professional  studies, 
and  technical  adherence  to  established  forms,  have  ren- 
dered me  unfit.     It  is  however  my  duty,  standing  here  as 

<^3  his 
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his  advocate,  to.  make  some  few  observations  to  you,  vlii<ih 
I  conceive  to  be  material. 

«'  Gentlemen,  you  are  sitting  in  a  country,  which  has 
H  right  to  the  British  constitution,  and  which  is  bound  by 
an  indissoluble  union  with  the  British  nation.  If  you 
were  now  even  at  liberty  to  debate:  upon  that  subject;  if 
you  evert  were  not  by  the  most  solemn  compacts,  founded 
upon  the  authority  of  your  ancestors  and  of  yourselves, 
bound  to  that  alliance,  and  had  an  election  now  to  make  5 
in  the  present  unhappy  state  of  Europe,  if  you  had 
been  heretofore  a  stranger  to  Great  Britain,  you  would 
now  say,  we  will  enter  into  society  and  union  with 
youj 

Una  salus  ambohits  eritf  commune  periclum* 

But  to  acconiplish  that  unfon,  let  me  tell  you,  you  must 
learn  to  become  like  the  English  people ;  it  is  vain  to  say, 
you  will  protect  their  freedonl  if  you  abandon  your  own, 
Th^  pillar  whose  base  has  no  foundation,  can  give  no* 
fupport  to  the  dome  under  which  its  head  is  placed  ;  and 
if  you  profess  to  give  England  that  assistance  which  you 
refuse  to  yourselves,  she  will  laugh  at  your  folly,  and 
despise  youf  meanness  and  insincerity.  Let  us  follow 
this  a  little  further,  I  know  you  will  interpret  what  I  say 
with  the  candor  in  which  it  is  spoken.  England  is  mark- 
ed by  a  natural  avarice  of  freedom,  which  she  is  studious 
to  engrosiS  and  accumulate,  but  most  unwilling  to  impart,, 
whether  from  any  necessity  of  her  policy,  or  from  her 
weakness,  or  from  her  pride,  I  will  not  presume  to  say  j 
but  that  80  is  the  fact,  you  need  not  look  to  the  east,  or 
to  the  west,  you  need  only  look  to  yourselves. 

"  In  order  to  confirm  that  observation,*  I  would  appeal 
to  what  fell  from  the  learned  counsel  for  the  crown,  that 

notwith- 
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notwithstanding  the  alliance  subsisting  for  two  centuries 
past  between  the  two  countries,  the  date  of  liberty 
in  one  goes  no  further  back  than  the  year  1784. 

«<  If  it  required  additional  confirmation,  I  should  state 
the  case  of  the  invaded  American,  and  the  subjugated 
Indian,  to  prove  that  the  policy  of  England  has  ever  been 
to  govern  her  connections  more  as  colonies,  than  as  allies; 
and  it  must  be  owing  to  the  great  spirit  indeed  of  Ire- 
land if  she  shall  continue  free.  Rely  upon  it,  sjie  will 
ever  have  to  hold  her  course  against  an  adverse  current  \ 
rely  upon  it,  if  the  popular  spring  does  not  continue 
strong  andelastic>  rely  upon  it,  a  shprt  interval  of  debili** 
tated  nerve  and  broken  force  will  send  you  down  the 
stream  again,  and  reconsign  you  to  the  condition  of  a 
province. 

«  **  If  such  should  become  the  fate  of  your  constitution, 
ask  yourselves  what  must  be  the  motive  of  your  govern-^ 
mcnt?  It  is  easier  to  govern  a  province  by  a  faction, 
than  to  govern  a  co-ordinate  country  by  co-ordinate 
means*  I  do  not  say  it  is  now,  but  it  will  be  always 
thought  easiest  by  the  managers  of  the  day,  to  govern 
the  Irish  nation  by  the  agency  of  such  a  faction,  as  long 
as  this  country  shall  be  found  willing  to  let  her  connec- 
tion with  Great  Britain  be  preserved  only  by  her  own  de- 
gradation. In  such  a  precarious  and  wretched  state  of 
things,  if  It  shall  ever  be  found  to  exist,  the  true  friend 
of  Irish  liberty,  and  British  connection,  will  see,  that 
the  only  means  of  saving  both  must  be,  as  Lord  Chatham 
expressed  it,  the  infusion  of  new  health  and  blood  hito 
the  constitution.  He  will  see  how  deep  a  stake  each 
country  has  in  the  liberty  of  the  other  ;  he  will  see  what 
a  bulwark  he  adds  to  the  common  cause,  by  giving  Eng- 
land a  co-ordinate  and  co-interested  ally,  instead  of  an 
oppressed,  enfeebled  smd  suspected  dependant;    he  will 

<^4  see 
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see  how  grossly  the  credulity  of  Britain  is  abused  by^ 
those^  who  make  her  believe  that  her  solid  interest  is  pro- 
moted by  our  depression  j  he  will  see  the  desperate  preci- 
pice to  which  she  approaches,  by  such  a  conduct,  and 
with  an  animated  and  generous  piety  he  will  labor  to 
avert  her  danger.  But,  gentlemen  of  the  jury,  what  is 
likely  to  be  his  fate  ?  The  interest  of  the  sovereign  must 
be  for  ever  the  interest  of  his  people,  because  his  inte- 
rest lives  beyond  his  Jifej  it  must  live  in  his  fame,  it 
must  live  in  the  tenderness  of  his  solicitude  for  an  un- 
born posterity  ;  it  must  live  in  that  heart-attaching  bond 
by  which  millioxjs  of  men  have  united  the  destinies  of 
themselves  and  their  children  with  his,  and  call  him 
by  the  endearing  appellation  of  king  and  father  of  his 
people. 

"  But  what  can  be  the  interest  of  such  a  government 
as  I  have  described  ?  Not  the  interest  of  the  king,  not  the 
interest  of  the  people,  but  the  sordid  interest  of  the 
hour;  the  interest  in  deceiving  the  ope,' and  in  oppres-- 
sing  and  deforming  the  other  ;  the  interest  of  unpunifhed 
rapine  and  unmerited  favor :  that  odious  an4  abject  in-r 
terest,  that  prompts  them  to  extinguish  public  spirit  in 
punifhment  or  in  bribe  j  and  to  pursue  every  man,. even 
to  death,  who  has  sense  to  see,  and  integrity  and  firmness 
enough  to  abhor  and  to  oppose  them.  What  therefore  I 
say,  gentlemen,  will  be  the  fate  of  the  man,  who  embarks 
in  an  enterprise  of  so  much  difficulty  and  danger  ?  I  will 
not  answer  it.  Upon  that  hazard  has  my  client  put  every 
thing  that  can  be  dear  to  man  j — ^his  fame,  his  fortune, 
hia  person,  his  liberty,  and^his  children  ;  but  with  what 
event  your  verdict  only  can  answer,  and  to  that  |  rdFer 
your  country, 

"  Gentlemen,  there  is  a  fourth  point  remaining.  Says. 
this  paper,  *  For  both  these  purposes,  it  appears  nece^ 

sary 
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fiary  that  provincial  conventions  should  assemble  prepara« 
tory  to  the  convention  of  the  Protestant  people.     The 
delegates  of  the  catholic  body  are  not  justified  in  com- 
municating with  individuals,  or  even  bodies  of  inferior 
authority^  and  therefore  an  assembly  of  a  similar  nature 
and  organization  is:  necessary  to  establish  an  intercourse 
of  sentiment,  and  uniformity  of  conduct,  an  united  cause 
and  an  united  nation.     If  a  convention  on  the  one  part 
does  not  soon  follow,  and  is  not  soon  connected  with  that 
on  the  other,  the  common  cause  will  split  into  the  par- 
tial interest;  the  people  will  relax  into  inattention  and 
'  inertness ;  the  union  of  affection  and  exertion  will  dis- 
solve, and  too  probably  some  local  insunection,  instigated 
by  the  malignity  of  our  common  enemy,  may  commit  the 
character  and  risque  the  tranquillity  of  the  island,  which 
can  be  obviated  only  by  tl-e  influence  of  an  assembly  aris- 
ing^from,   assimilated  with  the  people,  and  whose  spirrf 
may  be,  as  it  were,  knit  with  the  soul  of  the  nation ;  un- 
less the  sense  of  the  Protestant  people  be  on  their  part  as 
fairly  collected  and  as  judicially  directed,  unless  individual 
exertion  consolidates  into  collective  strength,  unless  the 
particles  unite  into  mass,   we  may  perhaps  serve  some 
person  or  some  party  for  a  little,  but  the  public  not  at 
all ;   the  nation  is  neither  insolent,  nor  rebellious,  nor 
seditious ;  while  it  knows  its  rights,    it  is  unwilling  to 
manifest   its   powers ;    it  would    rather   supplicate   the 
administration   to   anticipate    revolution    by  well-timed 
reform,  and  to  save  their  country  in  metcy  to  them- 
selves.' 

f^  Gentlemen,  it  is  with  something  more  than  common 
reverence,  it.  is  with  a  species  of  terror  that  I  am  obliged 
to  tread  this  ground. — But  what  is  the  idea  put  in  the 
strongest  point  of  vjew  ? — We  are  willing  not  to  manifest 
pur  powers,  but  to  supplicate  administration,  to  anticipate 

revolution. 
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revolution,  that  the  legislature  may  save  the  country  iti 
mercy  to  itself. 

"  Let  me  suggest  to  you,  gentlemen,  that  there  are 
some  circumstances  which  have  happened  in  the  history 
of  this  country,  that  may  better  serve  as  a  comment  upon 
this  part  of  the  case  than  any  I  can  make.  I  am  not 
bound  to  defend  Mr.  Rowan  as  to  the  truth  or  wisdom 
of  the  opinions  he  may  have  formed.  But  if  he  did  really 
conceive  the  situation  of  the  country  such  as  that  the 
not  redressing  her  grievances  might  lead  to  a  convulsion, 
;jnd  of  such  an  opinion  not  even  Mr.  Rowan  is  answer- 
able here  for'  the  wisdom,  much  less  shall  I  insinuate  any 
idea  of  my  own  upon  so  awful  a  subject ;  but  if  he  did 
$0  conceive  the  fact  to  be,  and  acted  from  the  fair  and 
honest  suggestion  of  a  mind  anxious  for  the  public  good, 
I  must  confess,  gentlemen,  I  do  not  know  in  what  part 
of  the  British  constitution  to  find  the  principle  of  his 
-Criminality. 

♦^  But,  gentlemen,  be  pleased  further  to  consider,  that 
he  cannot  be  understood  to  put  the  fact  on  which  he 
argues  on  the  authority  of  his  assertion.  The  condition 
of  Ireland  was  as  open  to  the  observation  of  every  other 
man,  as  to  that  of  Mr.  Rowan  ;  what  then  does  this  part 
pf  the  ^ublicrition  amount  to  ?  In  my  mind,  simply  to 
this :  *  The  nature  of  oppression  in  all  countries  is  such, 
that  although  it  may  be  borne  to  a  certain  degree,  it  can-^ 
iiot  be  borne  beyond  that  degree  y  you  find  it  exemplified 
in  Great  Britain  ;  you  find  the  people  of  England  patient 
to  a  certain  point,  but;  patient  no  Ipnger.  That  infatuat* 
ed  monarch  James  11,  experienced  this ;  the  time  did 
come,  when. the  measure  of  popular  suffering  and  popu- 
lar patience  was  full  y  whea  a  single  drop  was  sufficient 
to  make  the  waters  of  bitterness  to  overflow.  I  think  this 
pleasure  in  Ireland  13  brimful  at  present  j    I  think  the 

state 
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State  of  representation  of  the  people  in  parliament  is  m 
grievance  ;  I  think  the  utter  exclusion  of  three  niiiiions  of 
people  is  a  grievance  of  that  kind  that  the  people  are  not 
likely  Jong  to  endure,  and  the  continuation  of  which  may 
pjunge  the  country  into  that  state  of  despair  which  wrongi 
exasperated  by  perseverance  never  fail  to  produce.'  But 
to  whom  is  even  this  language  addressed  ?  not  to  the  body 
of  the  people,  on  whose  temper  and  moderation,  if  once 
excited,  perhaps  not  much  confidence  could  be  placed; 
but  to  that  authoritative  body  whosje  influence  and  power 
would  have  restrained  the  excesses  of  the  irritable  and  tu* 
multuous;  and  for  that  purpose  expressly  does. this  pub- 
lication address  the  volunteers.  ^*  We  are  told  tliat  we 
are  in  danger ;— I  call  upon  you,  the  great  constitutional 
saviors  of  Ireland,  defend  the  country  to  which  you  have 
given  political  existence,  and  use  whatever  sanction  your 
great  name,  your  sacred  character,  and  the  weight  you 
have  in  the  community,  must  give  you  to  repress  wicked 
designs,  if  any  there  are. 

*  We  feel  ourselves  strong ;  the  people  arc  always 
$trong ;  the  public  chtiins  can  only  be  riveted  by  the  pub*- 
lie  hands;  look  to  those  devoted  regions  of  jfouth'ertt 
despotism,  behold  the  expiring  victim  on  his  knees,  pre- 
senting the  javelin  reeking  with  his  blood  to  the  ferocious 
monster  who  returns  it  into  his  heart.  Call  not  tha^ 
monster  the  tyrant,  be  is  no  more  than  the  executioner  of 
that  inhuman  tyranny  which  the  people  practise  upoa 
themselves,  and  of  which  he  is  only  reserved  to  be  a  later 
victim  than  the  wretch  he  has  sent  before.  Look  to  ^ 
licarer  country,  where  the  sanguinary  characters  are  more 
legible  ;  whence  you  almost  hear  the  groans  of  death  and 
torture.  Do  you  ascribe  the  rapine  and  murder  of  France 
^o  the  few  names  that  we  are  execrating  here  ?  or  do  you 
not  see  ihat  it  is  the  phrensy  pf  an  infuriated  multitude 
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abusing  its  own  strength,  and  practising  those  hideous 
abominations  upon  itself?  Against  the  violence  of  this 
strength  let  your  virtue  and  influence  be  our  safeguard/ 
•*  What  criminality,  gentlemen  of  the  jury,  can  you  find  in 
tliis?  what  at  any  time?  But  I  ask  you,  peculiarly  ^t  this 
momentous  period,  what  guilt  can  you  find  in  it  ?  My 
client  saw  the  scene  of  horror  and  blood  which  covers 
almost  the  face  of  Europe :  he  feared  that  causes,  which 
he  thought  similar,  might  produce  similar  effects,  and  he 
seeks  to  avert  those  dangers  by  calling  the  united  virtue 
and  tried  moderation  of  the  country  into  a  state  of  strength 
and  vigilance.  Yet  this  is  the  conduct  which  the  prose- 
cution of  this  day  seeks  to  punish  and  stigmatize.  And 
this  is  the  language  for  which  this  paper  is  reprobated 
to-day,  as  tending  to  turn  the  hearts  of  the  people  against 
their  sovereign,  and  inviting  them  to  overturn  the  const i« 
tution.  Let  us  now,  gentlemen,  consider  the  concluding 
part  of  this  publication :  it  recommends  a  meeting  of 'the 
people  to  deliberate  on  constitutional  methods  of  redress- 
ing grievances.  Upon  this  subject  I  am  inclined  to  sus- 
pedi  that  I  have  in  my  youth  taken  up  crude  ideas,  not 
founded,  perhaps,  in  Jaw  j  but  I  did  imagine  that  when 
the  Bill  of  Rights  restored  the  right  of  petitioning  for  the 
redress  of  grievances,  it  was  understood  that  the  people 
might  boldly  state  among  themselves  that  grievances  did 
exist ;  that  they  might  lawfully  assemble  themselves  in 
such  manner  as  they  might  deem  most  orderly  and  deco- 
rous. I  thought  I  had  collected  it  from  the  greatest 
luminaries  of  the  law.  The  power  of  petitioning  seemed 
to  me  to  imply  the  right  of  assembling  for  the  purpose  of 
deliberation.  The  law  requiring  a  petition  to  be  pre- 
sented by  a  limited  number,  seemed  tome  to  admit  that 
the  petition  might  be  prepared  by  any  number  whatever, 
provided  in  doing  so  they  did  not  commit  any  breach  or 
4  '  ^  violation 
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violation  of  the  public  .peace.  - 1  know  that  there,  has  been 
a  law  passed  in  the  Irish  parliament  of  last  year,  which 
n>ay  bring  my  former  opinion  into  a  merited  want  of 
authority.  That  law  declares  that  no  body  of  men  may 
delegate  a  power  to  any  smaller  nunibcr,  to  act,  think,  or 
petition  for  them.  If  that  law  had  not  passed,  I  should 
have  thought  that  the  ^sembling  by  a  delegated  conven- 
tion was  recommended,  in  order  to  avoid  the  tumult  and 
disorder  of  a  promiscuous  assembly  of  the  whole  mass  of 
the  people.  I  should  have  conceived  ^before  that  act  that 
any  law  to  abridge  the  orderly  appointment  of  the  few  to 
consult  for  the '  interest  of  the  mahy,  and  thus  force  the 
many  to  consult  by  themselves  or  not  at  all,  would  in  fact 
be  a  law  not  to  restrain  but  to  promote  insurrection :  but 
that  law  has  spoken,  and  my  error  must  stand  corrected. 
Of  this,  however,  let  me  remind  you,  you  are  to  try  this 
part  of  the  publication  by  what  the.  law  was  then,  not  by 
what  it  is  now.  How  was  it  understood  until  last 
session  of  parliament  ?  You  had  both  in  England  and  Ire- 
land, for  the  last  ten  years,  these  delegated  meetings. 
The  volunteers  of  Ii^eland  in  1782,  met  by  delegatiiM  j 
they  framed  a  plati  of  parliamentary  reform ;  they  pre- 
sented it  to  the  representative  wisdom  of  the  nation ;  it 
was  not  received,  but  no  man  ever  dreamed  tliat  it  was 
not  the  undoubted  right  of  the  subject  to  assemble  in  that 
manner.  They  assembled  by  delegation  at  Dungannon, 
and  to  shew  the  idea  then  entertained  of  the  legality  of 
their  public  conduct,  that  same  body  of  volunteers  was 
thanked  by  both  houses  of  parliament,  and  their  delegates 
most  graciously  received  at  the  throne.  The  other  day, 
you  had  delegated  representatives  of  the  catholics  of 
Irelandj  publicly  elected  by  the  members  of  that  persua- 
gion,  and  sitting  in  convention  in  the  heart  of  your  capv- 
t^l,  carrying  on  an  actual  treaty  with  the  existing  govern- 
ment. 
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water,  which  is  to  be  drank  by  their  rulers,  sealed  up  in 
bottles,  le&t  some  wretched  miscreant  should  throw  poison 
into  the  draughts 

**  Bttt,  gentlemen,  if  you  wish  for  a  nearer  and  more 
interesting  example,  you  have  in  the  history  of  your  own 
revolution ;  you  have  it  at  that  memorable  period,  when 
the  monarch  found  a  servile  acquiescence  in  the  ministers 
of  his  folly,  when  thts  liberty  of  the  press  was  trodden 
under  foot,  when  venal  sheriffs  returned  packed  juries  to 
carry  into  effect  those  fatal  conspiracies  of  the  few  against 
the  many,  when  the  devoted  benches  of  public  justice 
were  filled  by  some  of  those  foundlings  of  fortune,  who, 
overwhelmed  in  the  torrent  of  corruption  at  an  early  period, 
lay^t  the  bottom  like  drowned  bodies,  while  soundness  or 
sanity  remained  in  them  5  but  at  length  becoming  buoyant 
by  putrefaction,  they  rose  as  they  rotted,  and  floated  to  the 
surface  of  the  polluted  stream,  where  they  were  drifted 
along,  the  objects  of  terror,  and  contagion,  and  abomi- 
nation. 

<«  In  that  awful  moment  of  a  nation's  travail,  of  the 
last  gasp  of  tyranny,  and  the  first  breath  of  freedom,  how 
pregnant  is  the  example  ?  The  press  extinguished,  the 
people  enslaved,  and  the  prince  undone. 

"  As  the  advocate  of  society,  therefore,  of  peace, 
of  domestic  liberty,  and  the  lasting  union  of  the  two* 
countries,  I  conjure  you  to  guard  the  liberty  of  the  press, 
that  great  sentinel  of  the  state,  that  grand  detector  ol 
public  imposture  f  guard  it,  because  when  it  sinks, 
there  sinks  with  it,  in  one  con^mon  grave,  the  liberty  of 
the  subject  and  the  security  of  the  crown. 

"  GcnJrlemen,  I  am  glad  that  this  question  has  not  been 
brought  forward  earlier;  I  rejoice  for  the  sake  of  the 
court,  of:  the  jury^  and  of  the  public  repose,  that  this  ques- 
tion has  not  been  brought  foVward  till  now.    In  Great 

Britain 


firitain  analogous  ctrcumstanees  haTetaleti  ptacfe*  AlT' 
the  comcneficemerit  df  that  unfortunate  virar  iirbich  ha9^ 
deluged  Biirope  with  bloody  the  spirir  (ol  {he'£ngttsht 
tieople  was  .  tremblingly  alive  i^  to  Ae  terror  *  df  French" 
jyrinctples J  at  that  monientitfj^eiienU'fiaroxysni/toacciise 
ivas  to  convict i  The  danger  idomed'  larger  to  the  piiblio 
eye^  fVom  the  misty  medium  through  which  it  was  sUr-^ 
Teyed.  We  measure  inaqce^ible  height  by  the  dtadows 
which  they  project  $  whei^p  the  bwness  and  the  distance 
of  the.  light  form  the  length  bi  the  shades 

<<  There  b  a  sort  cf  asjntui^  and  adventurous  credulity^ 
which  disdains  assoiting  to^obvious  truths^,  and  delights  in 
catdhitig  at  the  improbability  of  circumstances^  as  its  be^ 
ground  of  faith*  To  what  other  cause,  gentlemen,  can 
you  ascribe  thatj  in  the  wisoj  the  reflecting,  and  the  phi^ 
losophic  nation  of  Great  Britain^  a  printer  has  been  gravely 
found  guilty  of  a  libel^  for  publishing  those  resolutions  to 
which  the  present  minister  of  that  kingdom  had  actually 
subscribed  his  name?  To  what  other  caUse  cah  yon 
ascribe,  what  in  my  mind  is  still  more  astonishiiig,  in  such 
a  country  as  Scotland,  a  nation  cast  in  the  happy  medium 
between  t^e  spiritless  acquiescence  of  submissive  poverty^^ 
and  the  sturdy  credulity  of  pampered  wealth  j  cool  and 
ardent,  adventuroiis  and  persevering )  winning  her  eagle 
flight  against  the. blase  of  every  sdiencc,  Mrith  an  eye  that 
never  winks,  and  a  wing  that  never  tires  i  crowned  as  she 
is  with  the  spoils  of  every  art,  and  decked  vtrith  the  wreath 
of  every  muse  ^  from  the  deep  and  ^rurini^ing  researches^ 
of  her  Humes,  to  the  sweet  and  simple,  but  not  less  sub-* 
lime  and  pathetic  morality  of  her  Bums--*how  from  the 
bosom  of  a  country  like  that,  genius  and  character,  and 
talents,  should  be  banished  to  a  distant  barbarous  soil  i 
condemned  to  pine  under  the  horrid  communion  of  vulgar 
vice  and  base-*bom  profligacy,  for  twice  the  period  that 
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ordinary  e&kulation  gives^  to  the  continuance  erf .  human 
life?  But  I  will  not  further ;pi«ss  any  idea  that  rs  painful 
toite)  tndl  am  sure  must  be  painful,  to  ytm^  I-wUl  crnly 
say^  you  haTc  now  sui  example,  of  wMrch  neither  Jlpg- 
land  nor  Scotland  liad  the  advantage ;  you  hare  the  ex^. 
aihple  of  the  panic^  the  infatuation,  and  the  contrition  of 
both.  It  is  ilowfor  you  to  decide  whether  you  will  pro- 
fit by  their  expecLdnce  of  idle  panic  and  idle  i^egret,  or 
Mirhether  yoU  meanly  prefer  to  {lalliate  a  serrile  imitation 
of  their  frailty,  by  a  paltry  affeiitaticm  of  their  repentance^ 
It  is  now  for  you  to  (hew  that  you  are  not  cartied  away 
by  thii  same  lieqtic  delusions,  to  acts,  of  which  no  tears 
can  wash  away  the  fatal  consequences,  or  the  indelible 
reproach; 

-  <<  Gentlemen,  I  have  been  warning  you  by  instances 
of  public  intelieict  suspended  or  obscured  i  let  me  rather 
excite  you  by  the  example  of  that  intellect  recover<^d  and 
restated.  In  that  case  which  Mr.  Attorney  General  has 
cited  himself^  I  mean  that  of  the  tiial  of  Liimbert  in 
England,  is  there  a  topic  of  invectire  against  constituted 
authorities;  is^  thdre  a  topic  of  abuse  against  erery  de- 
partment of  British  government,  that  you  do  not  find  in 
fehe  most  gloiving  and  unqualified  terms  in  that  publica- 
tion for  which  the  printer  of  it  was  ptosecuted,  and  ac-* 
quitted  by  an  English  jury?  See  too  what  a  di^rence 
the^e  is  between  the  c&se  of  a  man  publishing  his  ovm  opi- 
nion of  faetSy  thinking  that  he  is  bound  by  duty  to  hazard 
rfie  promulgation  of  them,  and  without  the  remotest  hope 
of  any  personal  advantage,  and  that  of  ^  man  who  makes 
publication  hb  trade.  And  saying  this,  let  ine  fto^  be 
misunderstood  -,  it  is  not  my  province  to  enter  iAto  any 
abstiract  defence  of  the  opinions  of  any  man  tipfin  public 
subjecfts.  I  do  not  affirmatively  state  to  you  that  ihese 
giricvanGe«>  wWch  this  paper  supposed,  do  in  fact  exist  •, 

yet 


Tdt  i  t^ilnbt  but  say  that  the  nioTers  of  th£s  prosecutson 
have  farced  that  question  upon  you.  Their  i^otives  and 
their  merits,  like  those  of  ail  accusers,  are  put  in  isstte 
befofre  you;  and  I  need  not  teH.  ydu'  how  strongly  the 
motive  md  merits  of  any  informer  ought  to  influence  die 
&^  of  hi9  accusatI(Hi« 

<<  I  agree  mo$t  implicit  wi^  Mr.  Attorney  General^ 
that  }U)thing'cim  be  more  criminal  than  an  attempt  ti^ 
work  a  d^nge  in  tkc  government  by  armed  force:  and  I 
eotr-^  that  the  cotitt  will  not  suffer  any  expression. of 
mine  to  be  considerexl  as  giving  encouragement  or  dew 
fence  to  any  design  to*  excite  disafie^bn,:  to  overawe  or 
to  ovfertuvn  titie  government;  but  I  put  my  client's  case 
upon  another  ground-*^if  he  was  ledjnto  antopmion  of 
grievances  where  there  were  none,  if  ie  thought  there 
ought  to  be  a  reform  where  none  wais  necessary,  he  is 
answerable  only  for  his  intention.  He  can  be  answer- 
able to.  you  in  the  same  way  only  diat  lie  is  answerable 
to  that  Gbd  before  whom  the  accuser,  the  accused,  and 
the  judge ,  must  appear  together,  that  is,  not  for  the 
clearness*  of  his  understanding,  but  for  the  purity  of  his 
heart* 

<<  Gentlemen,  Mr.  Attorney  General  has  sai4,  that  Mr* 
Rowan  did  by  this  publication  (supposing  it  to  be  his) 
recomnaend.  Under  the  name  of  equality,  a  general  in- 
discriminate assumption  of  public  rule  by  every  the 
meanest  person  in  the  ilate.  Xiow  as  we  are  in  point  of 
public  intarmation,  there  is  not,  I  believe,  any  man^ 
who  thinks  for  a  moment,  that  does  not  know,  that  alt 
which  the  great  body  of  the  people,  of  any  country,  jcan 
have  from  any  government,  is  a  £axr  encouragement  to 
their  i&dnftry,  and  protection  for  the  frotts  of  their  la^ 
hour.  And  there  is  scaarcely  any  ittan,  I  beHev^»  "Who 
'  4oes  not  Jknow^  that  if  a  people  could^become  so  silly  as 
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to  abandon  tbeir  statioiu  in  society,  under  pretencd  of 
ipremtng  themselves,  they  would  become  the  dupes  and 
Ac  riotims  of  their  own  folly.  But  does  this  publication 
recommend  any  such  infatuated  abandonment,  or  any 
such  desperate  assuitiption  ?  I  will  read  the  words  which 
relate  to  that  subject,  "By  liberty  we  never  understood 
unKmitcd  freedom,  nor  by  eqtuiHty  the  levelling  of  pro- 
perty,, or  the  destruction  of  subordination"  I  ask  you 
with  what  justice,  upon  what  principle  of  common  sense, 
you  can  charge  a  man  widi  the  publication  of  sentiments, 
the  very  reverse  of  what  his  words  avow  ?  and  that,  ^Vhen 
tibere  is  no  callaterai  evidence,  where  there  is  no  foun- 
dation whatever,  save  those  very  words,  by  which  his 
meaning  can  be  ascertained  ?  or  if  you  do  adopt  an  ar- 
bitrary principle  of  imputing  to  him  your  meaning  instead 
of  bis  own,  what  publication  can  be  guiltless  or  safe  ? 
k  is  a.  sort  of  accusation  that  I  am  ashamed  and  sorry  to 
see  introduced  in  a  court  acting  on  the  principles,  of  the 
British  constitution. 

•  "  In  the  bitterness  of  reproach  it  was  said,  "  Out  of 
thine  own  mouth  will  I  condemn  thee  •,"  from^  the  seve- 
rity of  justice  I  de^nand  no  more.  See  if  in  the  words 
that  have  been  spoken,  you  can  find  matter  to  acquit,  or 
to  condemn.  "  By  liberty  we  never  understood  unlimited 
freedom,  nor  by  equality  the  levelling  of  property,  or 
Ae  destruction  of  subordination. — ^This  is  a  calumny 
invented  by  that  faction,  or  that  g^ng,  which  misre- 
presents the  king  to  the  people,  and  the  people  to  the 
kingy  traduces  one  half  of  the  nation  to  cajole  the  other, 
and,  by  keeping  up  distrust  and  division.,*  wishes  to 
continue  the  proud  arbitrators  of  the  fortune  and.  hu  of 
Ireland/'  Here  you  find  that  meaning  discbimoA  as  a 
calumny,-  which  is  artfully  imputed  as  a  crime*  ^ 

<<  I  say  ihcTefoiCj  gentlemen  of  the  jury^xasto  the 
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four  parts  into  which  the  publication  must  be  divided,  I 

answer  thus :  it  culls  upon  the  volunteers.     Consider  the 

time»  the  danger,  the  authority  erf  the  prosecutors  them* 

^Ives  for  believing  that  danger  to  exist ;  the  high  icha^* 

racter,  the  known  moderation,  the  approved  loyalty  of 

that  venerable  institution ;  the  similarity  of  the  circum-* 

stances  between  the  period  at  which  th^y  were  summoned 

to  take  arms,  and  that  in  which  they  have  been  called 

upon  to  reassume  them.     Upon  this  simple  ground,  gen- 

tkraen,  you  will  decide,  whether  this  part  of  the  publica-c 

tipn  was  libellous  and  criminal  or  not. 

<*  As  to  reform,  I  couid^wishto  have  said  nothing 

Upon  it.     I  believe  I  have   said  enough :  if  he  thought 

Xhe  state  required  it,  he  acted  like  an  honest  man ;  for 

the  rectitude  of  the  opinion  he  was  not  answerable,  he 

discharged  his  duty  in  telling  the  country  that  he  though^ 

so.      , 

</  A§  to  tlie  emancipation  of  the  catholics,  I  cannoit 

but  say  that  Mr.  Attorney  General  did  very  wisely  in 

keepiinig  clear  of  that.     Yet,  gentlemen,  I  need  not  tell 

how  important  a  figure  it  was  intended  to  make  upon  the 

scene,  'though  from  unlucky  accidents  it  has  become 

necessary  to  expunge  it  during  the  rehearsal. 

"  Of  the  concluding  part  of  this  j>ublication,  the  con* 
v^ntion  wh^ch  it  recQminen4c,  I  have  spoken  already* 
I  wish  not  to  trouble  you  with  saying  more  upon  it.  I 
feel  that  I  have  already  trespassed  much  upon  your  pa- 
tience. In  .truth,  upon  a  subject  ^mb^racing  such  a  va- 
riety  of  topics,  a  rigid  observance  either  of  conciseness  or 
arrangement  cotild  perhaps  scarcely  be  expected.  It  is 
however  with  pleasure  I  feel  I  am  drawing  to  a  close,  and 
that  only  one  question  remains,  tp  which  I  would  beg 
your  attention. 

^f  "VVKateyer,  gerulemen,  may  be  ypur  opinion  of  the 
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meaning  i)f  this  publication,  thcne  yet  remains  a  great 
point  for  you  to  decide  tipdh :  namely,  whether  1x1  point 
of  fact,  this  publication  be  imputable  to  Mr.  Rowak  or 
not  ?  Whether  he  did  publish'  it  or  not  ?  And  two  wit- 
nesses arc  called  to  that  fact,  one  of  the  name  of  Lyster, 
and' the  other  of  the  name  of  Morton*  You  must  have 
observed  that  Morton  gave  no  evidence  upon  which  that 
paper  could  have  even  been  read ;  he  pmduced  no  paper, 
he  identified  no  paper;  he  said  that  he  got  sditie  paper, 
but  that  he  had  given  it  away.  So  that  in  pbirit  6f  law, 
there  was  no  evidence  given  by  him,  oh  which  It  c6u]d 
have  gone  to  a  jury,  and  therefore  it  turns  entirely  upon 
the  evidence  of  tlie  other  witness.  He  has  stated,  thsit 
he  went  to  a  public  meeting,  in  a  place  where  there  was 
a  gallery  crowded  with  spectators ;  and  that  he  there  got 
k  printed  paper,  the  same  which  has  been  read  to  you. 
I  know  you  are  well  acquainted  with  the  fact,  that  the 
credit  of  every  witness  must  be  considered  by,  ^nd  "^est 
with  the  jury ;  they  are  the  Sovereign  judges  of  that  i  and 
I  will  not  insult  your  feelings,  by  insisting  on  the  caution 
with  which  you  shotrid  watch  the  testimony  of  a  witness 
that  seeks  to  affet^t  the  liberty,  or  property,  or  character 
df  your  -fellow-citizens.  Under  what  circumstances 
does  this  evidence  come  before  you  ?  *  The  witness  says 
he  has  gbt^  a  commission  In  the  army  by  the  interest  of 
a  lady,  from  a  person  then  high  in  administration.  He 
told  you  that  he  made  a  memorandum  upon  the  back  of 
that  paper,  it  being  his  general  custom,  when,  he  got 
such  papers,  to  make  an  endorsement  upon  them ;  that 
he  did  this  from  mere  fancy ;  that  he  had  no  intention 
of  giving  any  evidence  on  the  subject ;  he  "  took  it  with 
fto  such  view."  There  is  something  whimsical  enough 
In  this  curious  story.  Put  his  credit  upon  the  posi- 
tive evidence  adduced  to  his  character.     Who  he  is  I 
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ki^w  uptr  I  know  nQt  ^H^  w^iaj  butfeU  credit  is  in^ 
peached.     Mr.  ^lake  was  tQalkdi  h^  said  h^  kpcwjvim^ 
J  a^ked  hiniy  "  do  you  thi^k,  ^ir,  tb»^  Mr.  Lystfr  is  px 
is  not  ^  man  dcservii^!  crittdit  ixfion  bt$  oath  f "    If  yai 
.^nd  a  verdict  of  coovictibn,  it  caa  be  only  on  the  credit 
of  Mr.  Lyster,     Wh^t  said  Mr,  Blake  ?    Did  be  tell  you 
that  he  believed  ho  was  a.  man  to  be  believed  upon  hiis 
oa^f  He  did  not  attempt  to  s^  that  he  was.    The  host 
he  could  say  was,  tliat  he  would  h^si^te.     Do  you  bci^ 
lieveJQJake?  Have  you  the  same  opinion  of  Lystei's  to 
timony  that  Mr.  Biake  has?  Dio  you  know  Lyster»  if  yoH 
do  know  him,  and  know  that  be  is  credible,  your  kiM^nr^ 
ledge  should  not  be  siiaken  by  the  doubts  of  any  man. 
But  if  you  do  not  know  himi  you  must  takq  his  cfcdk 
from  an  unimpeached  witness,  swearing  that  fae  would 
hesitate 'td  believe  bini*     In  my  mind  thepe  i$  a  ^corn- 
stance  of  the  strongest  nature  that  came  out  from  {^ystcr 
on  the  table.     I  am  aware  that  a  most  sespectabie  man, 
if  impeached  by  surprise,  may  not  be  prepared  to  repel 
a   wanton  calumny   by   contrary  testimony.      But  wais 
Lyster  unapprized  of  this  attack  upon  him  i    What  said 
be  ?  <f  I  knew  that  you  had  Blake  to  examine  against  mc, 
you  have  brought  him  here  for  that  purpose."     He  knew 
the  very  witness  that  was  to  be  produced  against  him,  he 
knew  th^^  his  (aredit  was  impeached,  and  y^et  fae  preductd 
no  pe^Gon  to  support  that  credit.     What  saiid  Mr.  Smyth, 
f^  i'rom  my  knowledge  of  him  I  would  not  believe  hiiH 
upon  hts^ath.'*  . 

Mr.  iAttomey  General.««^^  I  beg  pavdon,  butf  I  must 
9h  Mt.  Curran  right,  ^r.  Lyster  said  he  had  heard 
Blake  would  be  here,  but  not  in  time  to  prepare  him^ 
«df.''  ^ 

Mr.  Curranv^cf  Bm  what  ifaid  Mrs.  li^tchell  ?  Was 
ithe  prbductipn  of  ^at  «vHnes4  a^  4|(r|Mritte  t^pon  Mr. 

m  4  Lyster  ? 


liyscerf  Her  ctoss  exafniriatio^  shews  the  fftct  to  be  th^ 
contrarjNi  The  learned  counsel)  you  see,  was  perfectly 
apprized  of  a  chain  of  private  circmtist^ftces^  to  which 
he  pointed  his  questtoi^s^  Did  he  know  these  circam^ 
stances  by  inspiration  ?  No ;  they  could  come  only  from 
Lyster  himself^  I  insist,  therefore,  tl^e  gentleman  knew 
his  character  was  to  be  impeached!  his  counsel  kiiew  it» 
£md  not  a  single  witness  has  been  produced  to  support 
it :  then  consider,  gentlemen^  upon  what  ground  you 
can  find  ^  verdict  of  conviction  against  my  client,  when 
the  only  witness  produced  to  the  fact  of  publication  is 
impeached^  without  even  an  attempt  to  defend  his  cha- 
racter. Many  hundreds,  he  said^  were  at  that  meeting, 
vrhji  not  produce  one  of  them  to  swear  to  the  fact  of 
such  a  meeting  i  One  he  has  ventured  to  name^  but  he 
was  certainly  very  iafe  in  naming  a  person  who  he  has 
told  you  is  not  in  the  kingdom |  and  could  not  therefore 
be  called  to  confront  him. 

'<  Gentlemeni  let  me  suggest  another  observation  or 
two.     If  still  you.  have  any  doubt  as  to  the  guilt  or.  in- 
nocence of  the  defendant,  give  me  leave  to  suggest  to 
you  what  circumstances  you  ought  to  consider,  in  order 
to  found  your  verdict:  Tqu  should  consider  the  character 
of  the  perfon  accused,  and  in  this  your  task  is  easy.     I 
will   venture  to  say,  there  is  not  a  man  in  this  nation 
more  known  than  the  gentleman  who  is  the  subject  of 
;this  prosecution,  not  only  by  the  part  he  has  taken  in 
public  concerns,  and  which  he  has.taken  in  common  with 
^many,  but  stiirmore-so,  by  that  extraordinary  .sympathy 
Jot  human  affliction^  which,   I  am  sorry  to  thinks    he 
shares  wiA  so  small  a  number.    There  is  not.  a  day  that 
yoii  hear  the  cries  qf  your  starving  manufacturers  in  your 
?streets>  :th$5.  jfw  rfo  not  idso.  see- the  advocate  of  their 
.f|i9eria|S— rth^t  .yi)Uk  da  not  $e§  his  ,boucst  atid  manly 
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figure^  wkh  uocoyef ed  head,  soliciting  for  thek  x^ei^ 
searching  the  lTd2i^  heart  of  charity  for  every  string  mat 
can  be  touched  by  compassion,  and  urging  the  fpncerf 
eirery  argument  and  every  motive,  save  that  wfaicli  his 
jmodesty  suppres8e8--:-thc  authority  of  his  owh  gcneronsi 
example*  Or  if  you  see  him  not  there,  you  may  tiaoc 
his  steps  to  the  private  abode  of  disease  and  famine  and 
despair^  the  messenger  of  heaven,  bearing  with  him  foo^ 
land  medicine  and  consolation*  Are^  these  the  materials, 
of  yixich  you  suppose  'anarchy  and  public  rapine  to  be 
iiormed?  is  this  the  man,  01^  whom  to  fasten  the  2ht^ 
minable  charge  of  ^goading  on  a  frantic  populace  to 
mi^ny  aild  bloodshf^d  i  Is  this  the  man  likely  to  apo&t 
tatize  from,  every  principle  that  can  bitid  him  to  the 
tstate^  bis  birth,  his  property,  his  education,  bis  cbarac- 
ter,  and  his  children  I  Let  me  tell  you,  genijmen  of  the 
jury,  if  you  agree  with  his  prosecutors,  in  thinking  that 
there  oa|^t  to  be  a  sacrifice  of  such  a  man,  on  such  aa 
occasion  ;  ai^  upon  the  credit  of  such  evidence,  you  ate 
to  convlict  htm-r— never  did  you,  ncvcui  can  you  give  a 
sentence,  consigiiing  any  man  to  public  punishment 
with  less  danger  to  liis4)er6on  or  to  his  fame  :  For  where 
could  the  hireling  be  found,  to  fling  contumely  or  ingra<- 
litude  at  bis  head,  whose  private  4^^^^^^^  ^^  ^^  '^"^^ 
laboured  to  alleviate,  or  whose  public  condition  he  bad 
liot  laboured,  to  improve* 

^*  I  cannot,  bowever^  avoid  adverting  to  a  circumstance 
that  distingtii$hes  the  case  of  Mr.  Rowan  from  th^  of 
g  late  sacrifice  in  a  neighbouring  iingdom. 

*^  The  severer  law  of  that  country,  it  ssems,  and  hap#^ 
py  for  them  that  it  should,  enables  tbem  to  remove  from 
ihcir  sight  the  victim  of  their  infatuation; — ^the  jnote 
nicrciful  spirit  of  our  law  deprives  you  of  that  consolation  ; 
Jii?  ^lufferines  must  remain  fpr  ever  before  your  eyes,  a 

continual 
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continual  call  upon  your  shiame  and  your  remorse^  fiat 
those  suiFerings  wili  do  more ;  they  wiH  not  rcsj  satisfied 
with  your  unavailing  contrition,  they  will  challenge  the 
great  and  paramount  inquest  of  society,  the  man  will  be 
weighed  against  the  change,  the  witness  and  the  sentence; 
and  impartial  justice  will  demand,  why  has  an  Irish  jury 
done  this  deed  ?  the  moment  he  ceasies  to  be  regarded  2k 
a  criminal,  be  becomes  of  necessity  an  accuser^  and  lot 
ine  ask  you,  what  can  your  most; zealous  defenders. .be 
prepared  to  answer  to  suchoa  charge  ?  When  your  seh'- 
fence  shall  have  sent  Mm  forth  to  that  stage,  whi^hguih 
alone  can  render  infamous  5  let  me  tell  you,  he  will  not 
be  like  a  little  statue  upon  a  mighty  pedestal,  diminishing 
by  elevaton ;  but  be  will  stand  a  striking  and  imposing 
object  upon  a  monument,  which,  if  it  does  not,  and  it 
cannot  record  the  atrocity  of  his  crime,  must  record  the 
atrocity  of  his  conviction.  And  upon  this  subject,  credit 
me  when  I  say,  that  I  am  still  more  anxious*  for  you, 
than  I  can  possibly  be  for  him.  7  cannot  but  feel  the 
peculiarity  of  your  situation.  Not  the  jury  of  his  own 
choice,  which  the  law  of  England  allows,  but  which 
ours  refuses:  collectcd^in  that  bo^  by  a  person,  certainly 
no  friend  to  Mr.  Rowan,  certainly  not  very  deeply  in- 
tctfested  in  giving  him  a  very  impartial  jury.  Feeling 
this,  as  I  am  persuaded  you  do,  you  cannot  be  surprized, 
however  you  may  be  distressed  at  tb^  mournful  pr^age, 
with  which  an  anxious  public  is  led  to  fear  the  worst 
from  your  possible  determination.  But  I  will  not,  for 
the  justice  and  honour  of  our  common  country,  suiter 
my  mind  to  be  borne  away  by  such  melancholy  antici- 
pation ;  I  will  iwt  relinquish  the  confidence  that  this  day 
I  will  be  the  period  of  his  sufFerings  5  ^nd,  -however,  mer- 
cilessly he  has  been  hitherto  pursued,  that  your  verdict 
will  send  him  home  to  the  arms  of  his  familyj^and  the 

wishes 


wbliee  o€  his  country.  But  if,  whteh  heaVeil  foibid,  it 
fiath  still  bc«i  "Otifortimately  deteriiiincd,  that  because  h« 
has' not  bent  to  p6Wcr  ani  authptity,  because  he  would 
not  bow  d<>wn  before  the  golden  calf  and  worship  it,  he 
h  to  be  bound  and  cast  into  the  fumajcei  I  do  trust 
in  God,  that  there  isi  a  redeeming  spirit  in  the  constitu- 
don,  which  Will  be  seen  to  walk  with  the  suficrer  througli 
the  ^mes,  and  to  preserve  him  unhurt  by  the  confla- 
gration,^ ' 

f  After  Mr.  Giirraii  ha^  concluded,  there  was  another 
unirersal  burst  of  applause  thfough  the  court  and  hall, 
for  86tne  minutes,  which  w^s  agaii  silenced  by  the  inter- 
ference of  Lord  Glonmell.]  > 

Mti  Attorney  General.— •"  My  Lords  1  It  is  Mr.  Prime 
Scijeant's  duty  to  speak  to  the  evidence;  but  as  IVfe. 
Curraii  has  let  fall  sonie  thirrgs  to  make  art  iinpression, 
not  barely  upon  those  who  surround  us,  I  must  be  ex- 
cused in  stating  some  facts  known  to  no  human  being 
hot  myself.  It  has  been  stated  that  this  was  an  opptets- 
sive  jirosecution,  and  that  oppression  has  been  intended 
by  the  delay.  'Now,  Ido  aver,  that  the  instructions  "he 
has  received  are  false ;  that  I  received  no  instructions  of 
the  sort  frbm  government,  and  no  government  could 
think  of  prevailing  with  me  in  such  a  measure.  I  feel 
within  rriyself,  that  no  man  could  ask  me  such  a  thing 
twice  in  the  office  I  hold.  Let  the  jury  consider  the  fact 
as  it  IS,  let  them  consider  the  evidence,  and  (iod  forbid 
they  should  be  influenced  by  any  thing  but  the  evidence  ? 
> — ^Jtfr.  Curran  states  that  oppression  is  practised.  I  am 
responsible  to  the  court  fbr  my  conduct  here,  and  if  I 
have  carried  on  this  prosecution  with  oppression,  I  am 
responsible  to  the  country.  Let  this  gentleman,  if  he 
thinks  he  has  been  oppressed,  cnlj  me  to  punishment— let 
xnc  be  a  disgrace  in  the  eye  of  the  country,  and  let  me  be 

driven 


dritren  fro»i  that  pr^cssioft  in  which  I  have  so  long  been 
honored.  The  facts  are  thesd  :— the  accusation  against 
Mr.  Rowan  was  made  in  the  month  of  December  1792, 
he  was  arrested  in  January  followingi  and  brought  before 
]S/lx.  Justice  Pow;nes,  and  discharged  upon  bail*  The 
information  was  filed  in  Hilary  Term  j  as  soon  as  it  ^wak 
possible  by  the  rules  of  the  court,  Mr.  Rowan  plea^edj 
and  thC'  penire  issued^  I  do  protest  with  a  bond  fide  in«- 
tentix>n  to  try  Mr.  Rowan  :  After  that  an  error  was.foun4 
In  the  reqord,  though  it  had  bocn  compared  befpre :  the 
error  was  this;  iw  the  record  the  words  were  *  We  wpuld 
^  so  and  so ;  in  the  publication  it  was  ^  Would  we  dp' 
$0  and  so.  As  soon  as  that  error  was  discoveredj  no-^ 
tice  was  given  that  the  trial  could  not  come  forward, 
:i^nd  the  witnesses  were  dismissed,  in  Trinity  Term  ap<- 
plication  was  made  to  issue  the  vfnire^  and  it  appeared 
from  the  recorder  that  he  was  aware  of  the  defects;  ( 
am  above  concealing  any  things  I  admit  be  did  ofiPer  tp 
waive  any  objection  to  the  error  and  go  to  trial  directly. 
J  asked  Mr.  Kemipis,  *  Are  the  wftnesses  gone  out  of 
town  ?' — *  They  are  gone  to  Galway/  I  was  therefore 
obliged  to  refuse  the  offer,  but  entered  tl  Noli  prosequi^ 
and  filed  a  new  information.  Mr.  Rowan  put  his  plea 
upon  the  file,  and  in  Michaelmas  Term  I  applied  for  a 
trial.  There  were  several  trials  at  bar  appointed,  and  the 
court  refused,  in  consequence  of  the  business  before 
them,  to  try  it  in  that  term ;  and  appointed  it  for  this 
term.  These  are  the  facts  which  I  think  it  my  duty  to 
mention,  and  have  no  more  to  say  upon  the  subject,  but 
will  leave  the  case  entirely  to  the  jury,  whose  verdict 
will  not  be  influenced  by  such  topics  as  have  beett  throwa 
ontr 

}llXf  Curran. — "  Mr.  Attorney,  J  could  not  know  th^ 

circupistaoc^? 


circumstance  you  mentidh,  of  your  "witn^ssfes  being  goncJ 
out  of  townJ' 

Mr.  Attorney  General. — «  It  was  impossible  yoa 
should."  ,  • 

Mr.  Prime  Serjeant. — *•  Wearied  ^nd  exhaustefd  as  yotf^ 
toy  londs,  and  gentlemen  of  the  jury,  rtiust  be  at  this  late 
hour,  I  yet  feel  it  my  duty  to  trespass  a  short  time  upoii 
you,  in  a  prosecution  which  the  Attorney  General  has 
been  obliged  to  ittstitute:  Gentlemen,  I  say  ohltged^  be* 
cause  prosecution  is  painful  to  him,  as  well  as  to  those 
M^o  act  with  him.  The  infliction  of  punishment  is  dis-* 
agreeable  to  the  court,  but  in  our  publicxluty  these  weak- 
nesses must  give  way.  There  is  justice 4^e  to  the  |)ublic ; 
my  learned  friend  is  the  advocate  of  justice  to  the  public, 
not  of  persecution  against  the  defendant.  There  is  no 
man,  who  recollects  the  period  at  which  this  publication 
came  out,  too  notorious  and  shameful  to  be  forgotten, 
who  must  not  have  thought  it  highly  proper  to  bring  the 
publisher  to  a  legal  trial.  To.  the  exertions  of  govern- 
ment, at  that  time,  it  is  to  be  attributed,  that  the  trial 
by  jury  still  subsists  among  us,  and  that  he  has  not  been 
before  now  tried  at  another  court ;  that  the  King's  Bench 
has  not  been  superseded  by  a  Revolutionary  Tribunal ; 
and  that  my  learned  friend  has  not,  ere  now,  made  room 
for  the  puUic  accuser.  The  defendant  must  think  it  for- 
tunate that  he  is  tried  according  to  established  law,  and 
defended  by  counsel  of  his  own  election,  and  before  si 
jury  bound  by  a  solemn  appeal  to  God,  to  find  according 
to  the  evidence  given  to  them,  notwithstanding  that  dis- 
graceful situation  in  which  it  has  been  stated  they  will  be 
lield,  if  they  presume  to  find  a  verdict  of  conviction.  I 
feel  no  danger  that  this  jury  can  be  intknidattsd  by  appre- 
iiensions,  or  influenced  by  prejudice.  My  learned  friend 
and  I  have  been  represented  as  instruments  of  oppression 

against 
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sigaihst  thd  gentljeman  at  the  bar.  I  consider  it  a$  ditf 
talk  of  the  monientj  becaiftse  his  learned  counsel  little 
knows  US}  ii^  he  thinks  us  capable  of  acting  so  abominable 
a  part^  he  could  not  mean  it  in  the  extent  to  which  it 
reaches  the  common  ear.  I  can  consider  it  only  as  the 
splendid  effusion  of  his  talents ;  he  was  anxious  to  lead 
yoU}  gentleraeni  from  that  which  was  the  true  object  of 
consideration.  Tou  ha?e  been  told»  the  defendant  was 
prosecuted  because  he  published  an  invitation  to  the  vo-> 
luntcerS}  entered  into  the  discussion  of  a  refonr^  and 
catholic  emancIpatloQi  and  endcaToured  to  have«  nation- 
al convention  assembled.  I  will  teii  die  jury  it  is  not 
a  prosecution  upon  any  one  of  these  grounds;  but  a 
pr^ecution,  because  these  subjects  were  thrown  before 
the  public  in  a  paper  crammed  with  libellous  andsedi* 
tlous  matter^  calculated  to  inflame.  These  measures^ 
which  were  sought  afterj  should  be  procured  by  the 
power  of  reason,  and  not  by  an  intimidation  of  the  legis- 
lature. Little  does  the  defendant's  counsel  know  mCf 
if  he  thinks  I  could  prosecute  a  man  for  calling  upon  the 
volunteers  to  suppress  domestic  tumult,  or  resist  a  foreign 
foe  J  these  are  the  subjects  to  which  he  calls  your  atten- 
tion, totally  evading  the  offensive  matter  in  the  publica- 
tion. Gentlemen,  the  questions  which  yoU  arc  to  try  arc 
these  :  Was  this  matter  published  ?  Is  it  a  libel  ?  And 
was  the  intention  criminal  ?  Can  he  desire  more  ?  If  it 
was  not  published,  if  it  be  not  libellous,  asid  the  inten- 
tion was  not  criminal,  I  agree  that  the  defendant  ought 
to  be  acqmtted  ;  and  if  the  jury  acquit  him  after  a  fair 
and  candid  discussion  of  the  case,  no  man  will  be  more 
satisfied  than  I  shall.  But  if  without  such  a  considera- 
tion, a  jury  in  times  of  distraction  and  disorder  should 
acquit  the  factious,  I  agree  with  the  gentleman,  that  the 
world  would  h^wt  hard  upoii  a  jory,  who  from  fear  or  fa- 
vour 


vour  betrayed^  that  situatioii  in  which  the  law  and  the'  don- 
stitution  placed  them. 

"  Let-nie  npw,  gentlettien,  take  that   place  which  it 
k  my  duty  to  take,  and  which  the  gentlemen  on  the  other 
side,  I  suppose  from  address,  so  lightly  touched  upon. 
I  shall  reverse  the  order  ^e  adopted.     The  first  question 
then  is,  *  Whether  the  publication  of  this  libel  was  by 
the  defendant  ?*j  If  there  be  a  man  entertaining  a  doubt 
after  the  evidence  stated,  it  is  in  vain  for  me  to  address 
him  :  In  support  of  the  fact  of  publication  Mr.  Lyster  has 
bean  examined;  he  states  that,  upon  the  day  of  the  pub-^ 
Hcation  of  the  paper,    he  was  passing    through  Cope- 
street,  in  this  dty,  and  seeing  a  great  crowd  at  the  house- 
of  Mr.  Pardon,  he  went  tliere  to  know  whnt  the  object 
of  the  meeting  was;  he  says,  that  on  going  to  the  door 
he  saw  Mr,  Rowan,  who  prevented  him  from  going  to 
that  part  where  the  assembly  was,  saying  te  could  not 
be  let  in  with  coloured  clothes :  afterwards  he  went  up 
to  the  gallery :  a  bundle  of  papers  was  brought,  some 
were  thrown  upon  the  table,  and  some  handed  up  to  the 
gallery,  and  this  particular  paper  which  he  produced  was 
thrown  from  a  parcel  which  Mr.  Hamilton  RowiN  had 
in  his  hand.     The  witness  got  this   paper,  which  was 
thus  for  the  first  time  put  into  circulation:  he  gave  an 
account  of  the  manner  in  which  this  matter  was  c.om-< 
municated  to   the  Crown  Solicitor.      The  witness  wa» 
questioned   much  as  to  family  matters,  with  a  view  to 
impeach  his  character;  but  it  has  had  a  contrary  effect, 
for  the  matter  was  submitted  to  reference,  and  the  au- 
thenticity of  the  instrument  under  which   his   brother 
claimed,  has  been  established,  and  some  hundreds  awarded, 
one  shilling  of  which  would  not  have  been  given  if  they 
believed  die  instrument  to  be  forged.      When  he  was 
interrogated  as  to  these  matters,  Jie  said  he   heard  this 

day, 


ia-jy^  thxt  Mr.  Blake  was  to  be  examined  to  impeach  hi$ 
cEaractcr>  *  If  I  knew  it  before/  said  he^  *  I  cpuld  havo 
had  wittresses  fronl  the  country  to  support  me/  But 
when  Mr»  Blake  was  called,  did  he  in  any  respect  what^ 
crer  impeach  the  character  of  Mr^  Lyster  ?  be  would; not 
say  that  Mr*  Lyster  was  not  to^be  belicTcd..  What  theni 
most  you  think^  T^hen  resort  has  been  had  to  distant 
counties  to  find  witnesses  to  impeach  the  character  of 
Mr.  Lyster>  and  out  of  the  150  men  assembled  in  Cope-^ 
street,  no  one  has  been  brought  forward  to  deny  the  fact 
which  has  been  sworn  to  ?  Will  the  jury  believe  that 
if  the  fact  could  be  controverted,  men  would  not  comcf 
forward  with  emulation  to  acquit  Mr.  Rowan  ?  I  there 
join  with  his  counsel  5  he  is  far  above  bringing  any  man, 
forward  to  swear  that  which  is  not  the  fact ;  he  would 
not  purchase  an  acquittal  by  such  means,  and  therefore' 
it  is,  gentlemen,  that  you  have  not  witnesses  to  prove  hef 
was  not  there^  or  to  prove  he  was  inactive  upon  the  oe-« 
casion* 

^  The  neit  witness,  gentlemen,  Mtras  Mr.  Motton :  ht 
goes  in  direct  confirmation  of  every  thing  sworn  to  by 
Lyster,  though  he  does  not  prove  the  same  individual  pa^ 
per  'y  but  he  remembered  hearing  the  words  of  such  ano*> 
tfaer  paper  read  :  it  begaa  with  the  words,  *  Citizen  sol^ 
diers,  to  arms  1'  This  evidence^  though  not  decisive  of 
itself  as  to  the  identity  of  the  paper,  is  corroborative  of 
the  testimony  of  Lyster,  and  shews  ihat  Mn  Rowak  W29 
there.  Thus  stands  the  evidence  as  to  the  publication  < 
Can  any  man  doubt  that  this  paper  was  published  by  Mr^ 
Rowan  ?  It  is  not  necessary  for  me  to  tell  you  what  i^ 
a  publication  in  point  of  law,  as  to  writing  or  printing  > 
but  putting  it  into  circulation  is  a  publication  in  law  and 
filer.  I  forgot  to  rake  notice  of  the  other  important  at- 
tempts to  impeach  tlie  credit  of  Mr.  Lyster  by  the  .evi^ 
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(fence  of  Smyth,  who  could '  not  prove  any  thing ;  and 
the  evidence  of  an  unfortunate  woman,  between  whose 
(laughter  and  Mr.  Lyster's  brother  there  had  been  some 
attachment.  But  that  I  leave  as  a  matter  of  law  to  your 
Lordships  to  state  to  the  jury.  Thus  stands  the  evidence; 
and  with  regard  to  the  publication,  if  I  were  upon  the 
jury,  no  earthly  consideration  could  induce  me  not  to  give 
a  verdict  of  conviction. 

"  I  shall  now  beg  leave  to  call  your  attention  to  the 
publication  itself.     It  is  charged  in  the  iiiformation,  that 
It  was  designed  to  overthrow  the  government,  to  over- 
awe the  legislature,  to  create  tumult  and  disorder ;  there 
are  paragraphs  in  the  paper  to  warrant  every  charge  con- 
tained in  the  information,  which  is,  in  point  of  law,  suf- 
ficiently sustained.     If  there  be  a  single  paragraph  of  this 
paper  to  warrant  the  jury  to  draw  this  conclusion,  that  it 
was  intended  to  throw  the  govemnlent  into  disgrace,  to 
excite  the  subjects  to  make  alterations  in  the  government 
by  force,  to  excite  them  to  tumult,  to  overawe  the  legis- 
lature by  an  armed  force  j  if,  I  say,  there  is  a  single  pa- 
ragraph in  this  paper,  from  which  you  can  draw  that  in- 
ference, it  sufficiently  proves  the  subject-matter  of  the 
information.     The  gentlemen  concerned  for  the  defend- 
ant read,  from  the  account  of  a  trial,  what  an  English 
jury  did  in  the  case  of  the  Morning  Chronicle,  as  an  ex- 
ample for  an  Irish  jury,  as  if  it  was  to  bind  you  upon 
your  oaths ;    and  yet   what  was  the   case  ?   The  jury 
thought  that  a  printer,   endeavouring  to  get  his  bread, 
was  not  as  guilty  as  the  person  composing  the  libel,  and 
that  the  former  did  not  di>itribute  it  with  any  malicious 
view.    But  suppose  500  juries  found  such  a  verdict,  are 
you  to  follow  their  example  ?    I  am  wishing  to  take  up 
the  distinction  made  by  the  defendant's  counsel  and  my 
learned  friend   in   the   prosecution.     If  this  pnper  had 
VOL.  III.  s  rested 
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rested  with  the  invitation  of  the  volunteers  to  arms,  hef 
never  would  have  instituted  this  prosecution  upon  that  ac- 
count. As  in  the  case  in  England,  Lord  Kenyon  said, 
<  thefe  Inay  be  much  innocent  nmtter  in  the  publication, 
but  latet  anguis  in  herbd^  there  may  be  much  to  censure/ 
But  here  is  a  publication  teeming  with  faction,  tumult^ 
and  sedition ;  it  is  impossible  to  suppose  it  was  intended 
for  the  old  volunteers,  it  comes  from  the  society  of 
United  Irishmen.  The  first  words  have  been  passed  over 
by  the  defendant's  counsel,  but  they  shew  at  once  the 
wicked  adoption  of  French  principles  and  French  lan- 
guage. Is  there  any  man  who  does  not  know  that  at 
that  period  the  French  revolutionists  universally  adopted 
the  expression  of  ^  Citizens.'  This  paper  begins,  ^  Citi- 
zen soldiers,  you  first  took  up  arms  to  protect  your  coun- 
try from  foreign  enemies  and  domestic  disturbance ;  for 
the  same  purposes  it  now  becomes  necessary  that  you 
should  resume  them.'  It  is  not  confined  to  summoning 
the  volunteers  to  protect  their  country,  it  calls  them  to 
political  discussion :  was  this  a  period  for  such  proceed- 
ings ?  *  A  proclamation  has  been  issued  in  England  for 
en?bodying  the  Militia,  and  a  proclamation  has  been  is- 
sued by  the  Lord  Lieutenant  and  Council  in  Ireland,  for 
repressing  all  seditious  associations  \  in  consequence  of 
both  these  proclamations  it  is  reasonable  to  apprehend 
danger  from  abroad  and  danger  at  home.  For  whence 
but  from  apprehended  danger  arc  those  menacing  pre- 
parations for  war  drawn  through  the  streets  of  this  ca- 
pital ?  Or  whence,  if  not  to  create  that  internal  commo- 
tion which  was  not  found,  to  shake  that  credit  which 
was  not  affected,  to  blast  that  volunteer  honour  which 
was  hitherto  inviolate.'  Gentlemen,  was  public  credit 
ailected  or  not  ?  Was  there  a  man  at  that  time  who  could 
reckon  upon  the  security  of  his  house  for  a  night  ?    •  Arc 
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tliosc  terrible  suggestions  and  rumours,  and  whispers  that 
meet  us  at  every  corner,  and  agitate  at  least  our  old  men, 
our  women,  and  our  children.     Whatever  be  the  motive, 
or  from   whatever  quarter  it  arises,  alarm  has  arisen*; 
and  you  volunteers  of  Ireland  are  therefore  summoned  to 
armsr  at  the  instance  of  government,  as  well  as  by  the  re- 
sponsibility attached  to  your  character,  and  the  permanent 
obligations  of  your  institution.'     If  this  were  a  real  invi- 
tation to  the  volunteers,  it  would  endeavour  to  reconcile 
them  to  government.     They  were  called  upon  to  defend, 
to  stand  or  fall  with  the  constitution,  which  they  had,  so 
much  to  their  honour,  exerted  themselves  to  eftablifh.  But 
here  follows  a  direct  insinuation  calculated  to  excite  jea- 
lousy between  the  government  and  them.  *  We  will  not  at 
this  day  condescend  to  quote  authorities  for  the  right  of  hav- 
ing and  of  using  arms,  but  we  will  cry  aloud,  even  amidst 
the  storm  raised  by  the  witch-craft  of  proclamation.'     Is 
that  a  peaceable  invitation  to  the  volunteers  ?  <  that  to  your 
formation  was  owing  the  peace  and  protection  of  this 
island,  to  your  relaxation  has  been  owing  its  relapse  into 
impotence  and  insignificance ;'  here  the  country  is  repre- 
sented to  be  in  such  a  state  that  every  man  is  called  upon 
to  rescue  it  from  insignificance  -,  <  to  your  renovation  must 
be  owing  its  future  freedom  and  its  present  tranquillity  : 
you  are  therefore  summoned  to  arms,  in  order  to  pre- 
serve your  country  in  that  guarded  quiet  which  may  Se- 
cure it  from  external  hostility,  and  to  maintain  that  inter- 
nal regimen  throughout  the  land  which,  superseding  a 
notorious  police  or  a  suspected  militia,  may^  preserve  the  • 
blessings  of  peace  by  a  vigilant  preparation  for  war.' — 
This  is  a  peaceable,  quiet  invitation  to  the  volunteers,  set- 
ting them  againft  the  legalized  eftablishment  of  the  coun- 
try, and  against  that  measure  which  was  in  agitation. 
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*<  It  IS  called  a  suspected  militia.  The  establishment 
of  a  great  constitutional  force,  a  militia,  will  be  soon 
experienced  to  be  of  advantage  to  the  kingdom,  and  not 
an  oppression ;  but  too  fatal  have  been  the  consequences 
of  decrying  it ;  opposition  was  given  to  the  militia  law, 
and  numbers  have  fallen  sacrifices  to  their  error.  It  is 
nothing  less  than  an  order  to  the  army  to  disband  j  that 
body  of  men  to  whom  we  owe  the  safety  of  the  state, 
are  told  they  are  not  to  be  entrusted. — *  Citizen  soldiers, 
to  arms  1  take  up  the  shield  of  freedom  and  the  pledges 
of  peace — peace,  the  motive  and  end  of  your  virtuous  in- 
stitution— war,  an.  occasional  duty,  ought  never  to  be 
made  an  occupation  ^  every  man  should  become  a  soldier 
in  the  defence  of  his  rights,  no  man  ought  to  continue  a 
soldier  for  offending  the  rights  of  otliers ;  the  sacrifice  of 
life  in  the  service  of  our  country  is  a  duty  much  too  ho- 
norable to  be  intrusted  to  mercenaries.'  In  another  pa- 
ragraph it  says,  *  By  liberty  we  never  understood  unli-r 
mited  freedpm,  nor  by  equality  the  levelling  of  property 
or  the  destruction  of  subordination  *,  this  is  a  calumny 
invented  by  that  faction,  or  that  gang,  which  misrepre- 
sents the  King  to  the  people,  and  the  people  to  the  King/ 
What  is  the  meaning  of  this  paragraph  ?  it  was  unintel- 
ligible to  mc  until  I  heard  the  argument  of  the  counsel  ^ 
he  did  fairly  avow  it  to  be  the  government  of  this  coun- 
try, that  a  gang  was  formed  to  preserve  themselves  in 
power;  otherwise  indeed  it  is  the  most  rank  nonsense 
and  ribaldry  that  ever  fell  from  the  pen  of  man ;  it  seems 
to  be  a  French  idea,  to  excite  tumult  in  the  whole  body 
of  the  people.  The  publication  goes  on  and  says—'  Here 
we  sit  without  mace  or  beadle,  neither  a  mystery  nor  a 
craft,  nor  a  corporation — in  four  words  lies  all  our  power, 
tifiiversal  ematicipatlon  afid  representative  legislature  ;  yet  wc 
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are  confident  th^t,  on  the  pivot  of  this  principle,  a  con- 
vention, still  less  a  society,  still  less  a  single  man,  will 
be  able  first  to  move,  and  then  to  raise  the  world.     We 
therefore  wish  for  Catholic  emancipation,  without  any 
modification  ;    but  still  we  consider  this  necessary  en-» 
franchisemcnt  as  merely  the  portal  to  the  temple  of  na- 
tional freedom  ;  wide  as  this  entrance  is — wide  enough  to 
admit  three  millions — it  is  narrow  when  compared  to  the 
capacity  and   comprehension  of  our  beloved  principle, 
which  takes  in  every  individual  of  the  Irifh  nation,  casts  an 
equal  eye  over  the  whole  island,  embraces  all  that  think, 
and   feels   for   all    that   suffer;    the   Catholic   cause   is 
subordinate  to  our  cause,    and  included  in  it|    for,  as 
United  Irishmen,  we  adhere  to  no  sect,  but  to  society — • 
to  no  creed,  but  Christianity— to  no  party,  but  the  whole 
people.  In  the  sincerity  of  our  souls  do  we  desire  Catholic 
emancipation :  but  were  it  obtained  to-morrow,  to-morrow 
would  we  go  on  as  we  do  to-day,  in  the  pursuit  of  that 
reform,  which  would  still  be  wanting  to  ratify  their  liber- 
ties as  well  as  our  own/     Here  the  libel  recommends  an 
emancipation  to  the  Catholics,  as  a  colourable  pretence 
for  accomplishing  their  other  schemes.-    *  For  both  these 
purposes,*  says  it,  *  it  appears  necessary  th^t  provincial 
conventions  should  assemble  preparatory  to  the  conven- 
tion of  the  Protestant  people.     The  delegates  of  the  Ca- 
tholic body  are  not  justified  in  communicating  with  indi- 
viduals, or  even  bodies  of  inferior  authority,  and  there- 
fore an  assembly  of  a  similar  nature  and  organization.' 
Here  the  very  terms  made  use  of  by  the  French  revolu- 
tionists are  again  adopted  in  this  publication — ^he  says, 
*  Organization  is  necessary  to  establifli  an  intercourse  of 
sentiment,  an  uniformity  of  conduct,  an  united  cause,  and 
an  united  nation.' 
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**  In  the  subsequent  paragraph  the  author  inforces  tha 
necessity  of  the  speedy  iticeting  of  conventions. — *  If,* 
says  he,  *  a  convention  on  the  one  part  does  not  'soon 
follow,  and  is  not  soon  connected  with  that  on  the  other, 
the  common  cause  will  split  into  the  partial  interest,  the 
people  will  relax  into  inattention  and  inertness,  the  union 
of  affection  and  exertion  will  dissolve,  and  too  probably 
some  local  insurrections,  instigated  by  the  malignity  of 
our  common  enemy,  may  commit  the  character  and  risque 
the  tranquillity  of  the  island,  which  can  be  obviated  only 
by  the  influence  of  an  assembly  arising  from,  assimilated 
with  the  people,  and  whose  spirit  may  be,  as  it  were, 
knit  with  the  soul  of  the  nation — unless  the  sense  of  the 
protestant  people  be  on  their  part  as  fairly  collected  artd 
as  judiciously  directed  \  unless  individual  exertion  consor 
lidates  into  collective  strength ;  unless  the  particles  unite 
into  mass,  we  may  perhaps  serve  some  person  or  some 
party  for  a  little,  but  the  public  not  at  all.*     Does  this 
mean  to  give  the  fullest  dominion  to  the  whole  body  o^ 
the  people,  to  overawe  the  governing  executive  power  ? 
Gentlemen,  the  mass  of  the  people  is  to  be  collected  after 
the  French  manner,   and   bear  down  all   before  them. 
French  doctrines  were  to  be  carried  into  execution.     Are 
those  the  innocent  examination  of  claims,  and  the  dis- 
cussion of  great  political  subjects  ?  To  what  part  of  the 
discussion  was  it  necessary  to  tell  the  army,  that  <  seduc- 
tion made  them  soldiers  ?'  Was  it  necessary  for  the  deli- 
beration of  that  great  question,  the  emancipation  of  the 
catholics  of  Ireland  ?  to  say  to  the  army,  *  Seduction 
made  them  soldiers,  but  nature  made  them  men.'     The 
words  are,  *  We  now  address  you  as  citizens,  ibr  to  be 
citizens  you  became  soldiers ;  nor  can  we  help  wishing 
that  all  soldiers  partaking  the  passions  and  interest  of  the 
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people  would  remember  that  they  were  once  citizens,  that 
seduction  made  them  soldiers,  but  *  nature  made  them 
men/    I  say,  gentlemen,  where  was  the  necessity  of  tell- 
ing the  ariny>  that  seduction  made  them  soldiers  ?  Was  it 
necessary  to  "detach  them  from  their  duty,  for  the  pur- 
pofes  which  this  publication  intended  to  accomplish  ?  You 
are  told  that  their  whole  creed,  their  whole  system,  *  lay 
in  four  words,  universal  emancipation  and   representative 
legislature.*    I  say,  without  universal  slavery  there  cannot 
be  universal  emancipation,  and  without  the  ruin  of  that 
eonstitution,  the  panegyric  upon  which  produced  such  a 
burst  of  applause  in  favour  of  the  learned  counsel,  there 
cannot  be  a  representative  legislature.      The  legislative 
authority  consists  of  King,  Lords,  and  Commons — but 
they  must    have  an  elected  king  and  elected  nobles  to 
answer  their  ideas  of  representative  legislature.     I  am 
unwilling  to  state  the  seditiousness  of  thi$  libel  farther  : 
but  there  is  another  paragraph  that  deserves  to  be  consi- 
dered— it  says,  *  The  nation  is  neither  insolent,  nor  re- 
bellious, nor  seditious ;  while  it  knows  its  rights,  it  is 
unwilling  to  manifest  its  powers  i  it  would  rather  suppli- 
cate administration  to  anticipate  revolution  by  a  well-timed 
reform,  and  to  save  their  country  in  mercy  to  themselves.* 
Here  the  government  of  this  country  was  called  upon  to 
yield  to  this  reform,  to  anticipate  revolution,  and  save  this 
this  country  in  mercy  to  themselves.     The  peaceable  lan- 
guage of  discussion !  Can  you  read  this  publication  and 
$ay  it  was  not  the  intention  of  the  publisher  to  intimidate 
and  overawe  the  government  of  this  country  ?  The  people 
are  invited  to  arms^  to  catch  a  revolution  by  force,  and 
then  the  government  is  called  upon  to  anticipate  the  revo- 
lution by  a  reform.     Is  this  the  peaceable  discussion  for 
whi<;h  the  counsel  contend  ?  or  is  this  the  freedom  of  the 
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pressj  for  which  I  would  go  as  far  as  any  man?  Here 
the  libel  points  a  particular  day  for  the  convention  to 
meet  5  it  says,  *  The  fifteenth  of  February  approaches,  a 
day  ever  memorable  in  the  annals  of  this  country  as  the 
birth-day  of  New  Ireland ;  let  parochial  meetings  be  held 
as  soon  as  possible,  let  each  parish  return  delegates,  let 
the  sense  of  Ulster  be  again  declared  from  Dungannon, 
on  a  day  auspicious  to  union,  peace,  and  freedom,  and 
the  spirit  of  the  north  will  again  become  the  spirit  of  the 
nation.    The  civil  assembly  ought  to  claim  the  attendance 
of  the  military  associations.*     Here  the  milftary  associa- 
tions  were  particularly  called  on  to  attend  the  civil  as- 
senibly  at  Dungannon :  Was  it  for  the  purpose  of  giving 
weight  to  their  resolutions  ?  Was  it  for  the  purpose  of 
sending  their  resolutions  to  parliament,  backed  by  the 
.  people  in  arms?  It  was  a  national  convention,  to  be  at- 
tended by  a  national  guard.     This  was  the  object  of  thi$ 
publication,   as  it  ftrikes  me;  the  very  able  manner  in 
which  it  was  gone  through  by  my  learned  friend,  makes  it 
unnecessary. for  me  to  dwell  upon  it,  lest  I  should  weaken 
the  force  of  his  remarks.     If  you  are  satisfied  of  the  fact 
that  Mr.  Rowan  did  publish  the  instrument  in  question, 
then  you  will  Consider  whether  that  publication  was  likely 
to  produce  the  effects  mentioned  in  the  information,  and 
you  will  decide  whether  the  publication  was  an  innocent 
or  a  criminal  one  ?  I  will  agree  it  is  matter  for  your  con- 
sideration what  was  the  immediate  effect   for  publishing 
this  libel  ?    Immediately  after  it  was  read,  some  copies  of 
it  were  thrown  out  to  the  mob  in  the  street,  who  called 
out  for  nriore  of  them,  and  more  of  them  were  thrown 
out.     Here  is  a  fact,  which,  if  you  believe,  is  of  consi- 
derable weight.     Gentlemen,  in  this  case  there  has  been 
no  justification,    nothing   has  been  said  to  palliate  the 
2,  publication. 
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publication.  You  will  decide  on  the  matter  of  this  libel, 
and  whether  it  was  published  with  an  innocent  intention, 
or  with  that  seditious  view  charged  in  the  information, 

"  Gentlemen  of  the  jury,  in  any  case  where  a  man  kills 
another,  it  is  primd  facts  evidence  of  malice ;  but  it  admits 
of  proof  to  shew  the  manner  in  which  it  was  done,  and 
whether  the  party  accused  killed  the  person  with  a  feloni- 
ous intent,  or  whether  the  killing  was  by  accident,  and 
not  done  with  any  intention  of  taking  away  the  life  of  the 
party.  The  allusion  comes  home ;  here  is  a  libel,  and 
unless  it  is  shewn  by  excuse  or  justification  that  it  can 
be  qualified,  the  law  will  say  it  is  libellous. 

**  111  the  present  case,  the  learned  counsel  on  the  part 
of  the  defendant  has  endeavoured  to  set  your  hearts  and 
passions  against  your  consciences  and  judgments,  by  re- 
presenting that  the  liberty  of  the  press  would  be  destroyed 
by  a  verdict  against  the  defendant  5  but  I  appeal  to  the 
authority  to  which  he  appealed,  to  shew  what  the  liberty 
of  the  press  is :  ^  It  i§  employed  as  the  sentinel  to  alarm 
usj  we  should  take  care  it  is  nbt  abused,  and  converted 
into  a  traitor;  theinftant  it  degenerates  into  licentiousness, 
it  must  be  punished.*     That  is  an  opinion  to  which  every 
man  must  si|bscribe,  and  which  should  be  as  lasting  as 
the  constitution  itself.     Gentlemen,  I  have  trespassed  too 
long  upon  your  patience  *,  if  you  can  reconcile  it  to  your 
oaths,  that  Mr.  Rowan  did   not  publish  this  papep,  op 
Aat  it  does  not  contain  any  matter  libellous,  no  man  wilj 
he  better  pleased  at  an  acquittal  than  I  shall.     But  on  the 
<^ther  hand,    I  conjure  you  by  your  oaths,  that,  unin<r 
fluenced  by  power  or  prejudice,  favour  or  affection,  you 
discharge   your  duty  ip  God,   your  country,    and  your- 
selves/' 

Earl  Clonmell,    Lord  Chief  Juftice.—- "  Gentlemen  of 
the  jury,  at  this  late  hour,  it  is  some  relief  to  the  bench 

and 
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and  myself  that  the  learned  gentlemen  of  the  bar  on  both 
$idcs  have  so  ably  spoken  in  this  case,  that  it  is  not  now 
necessary  for  me  to  be  very  prolix  or  voluminous  in  my 
observations.  I  shall  therefore,  for  your  convenience  and 
that  of  the  bench,  contract  my  observations  within  as 
short  a  spaco^  as  in  the  discharge  of  my  duty  I  think  I 
ought  to  do.  Before  I  go  into  the  particulars,  or  give  any 
opinion  upon  the  publication,  I  think  it  my  duty  to  ftatc 
and  fully  apprize  you  of  a  statute  which  passed  the  last 
session  of  parliament  in  this  kingdom,  by  which  it  is  de- 
clared and  enacted,  that  upon  all  trials  by  indictment  or 
information  (which,  if  it  wanted  it,  is  an  additional 
solemnization  of  this  mode  of  trial)  where  issue  is  joined^ 
as  in  the  present  case,  for  making  or  publishing  any  libel, 
the  jury  may  give  a  verdict  of  guilty  or  not,  upon  the 
whole  matter  put  in  issue,  and  shall  not  be  required  or 
directed  by  the  court  to  find  guilty,  merely  upon  proof 
of  publication,  provided  the  court  shall,  according  to  their 
discretion,  give  their  opinion  upon  the  matter  in  issue  in 
like  manner  as  in  other  crinjinal  cases.  I  shall  endeavour, 
as  far  as  1  can,  to  conform  to  the  spirit  and  words  of  the 
law.  You  had  the  power  to  do  so  before,  perhaps  you 
had  the  right;  this  act  of  parliament  is  a  legislative  ex- 
position of  that  right,  and  you  will  exercise  it  as  becomes 
you.  Though  the  evidence  is  not  long  or  complicated, 
yet  the  paper  is  both  long  and  complicated  •,  therefore  I 
will  adopt  that  order  which  has  been  made  by  the  bar, 
and  class  my  observations  under  four  heads,- being  the 
leading  objects  complained  of  in  this  information  : 

1st.  «  The  making  the  government  obivous  by  endea- 
vouring to  disparage  and  degrade  it. 

ad."  To  render  the  people  discontented,  not  only  with 
the  government,  but  the  constitution. 

3d. 
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3d.  "  To  solicit  the  people  to  take  up  arms  to  intlmU 
daie  the  legislature. 

4th.  **  Endeavouring,  by  tumult  and  by  f6rce,  to  make 
alterations  in  the  constitution  and  government,  and  ovcxr 
turn  them  bojth. 

<«  Gentlemen!  every  thing  which  I  shall  say  to  you  will 
fall  under  one  of  these  heads.    The  information,  of  which 
I  have  an  abstract  in  my  hand,  is,  That  Archibald 
Hamilton  Rqw^n,  maliciously  designing  arid  intending 
to  excite  and  diffuse  among  the  subjects  of  this  realm, 
discontents,  jealousies,  and  suspicions  of  our  lord  the 
lung  and  his  government,  and  to  raise  dangerous  seditions 
within  this  kingdom  of  Ireland,  and  to  draw  it  into  scan- 
dal and  disgrace,  and  to  incite  the  subjects  of  our  said  lord 
the  king  to  attempt  by  force  and  violence  to  make  alterations 
in  the  state  and  constitution,  and  to  excite  the  subjects  of  our 
said  lord  the  king  to  overturn  the  established  constitution  of 
this  kingdom,  and  to  intimidate  the  legislature  of  this  king- 
dom by  an  armed  force,  on  the  16th  of  December,  in  the 
32d  year  of  the  king,  in  the  county  of  the  city  of  Dub- 
lin, wickedly,  seditiously,  and  maliciously  did  publish  a 
libel  of  and  concerning  the  government  of  this  kingdom, 
.according  to  the  tenor  and  effect  following : — *  Society  of 
United  Iriflimen  to  the  Volunteers  of  Ireland,'  8?c.   They 
state  themselves  to  be  a  self-created  body ;  they  state  it 
yauntingly — they  say  they  have  no  authority  save  that  of 
reason,  they  have  no  authority  in  the  state.     I  will  there- 
fore consider  the  language  of  this  paper  as  that  of  a  body 
not  known  to  the  constitution,  calling  upon  the  subjects  at 
large,  though  they  scorn  to  call  them  so.     Let4ne  bring 
to  your  minds,  that  one  gentleman  thought  the  address 
^^s  to  a  new  created  body  of  volunteers  j  another  gentle- 
Wian  thought  it  was  addressed  to  the  original  and  respect- 
able volunteers :  take  it  either  way — if  addressed  tP  the 

new 
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new  created  volunteers,  it  was  for  the  purposes  of  scdi. 
tion — and  if  to  tht  old  original  volunteers,  it  would  be 
flill  more  dangerous  if  they  were  to  succeed  with  them  in 
altering  the  constitution  by  force.     It  is  ftatcd,  *  William 
Drennan,  president.     Archibald  Hamilton  Rowan,  secre- 
tary.*    This  is  a  strong  presumption  that  Mr.  Rowan  was 
acquainted  with  every  part  of  the  paper ;  it  professes  upon 
the  face  of  it  that  he  was  secretary  of  this  society.    I  shall 
come,  by  and  by,  to  the  question  of  publication ;  if  he 
published  it,  there  does  arise  a  presumption  that  he  knew 
what  he  published  ;  I  go  no  farther  with  that  observation. 
He  says,    *  Citizen  Soldiers,  you.  first  took  up  arms  to 
protect  your  country  from  foreign  enemies  and  from  do- 
mestic disturbances ;  for  the  same  purposes  it  now  be- 
comes necessary  that  you  should  resume  them.*     Citizen 
Soldiers,  you  first  took  up  arms,  that  is,  in  my  judgment, 
you  took  them  up  originally  for  these  two  purposes ;  it 
now  becomes  necessary  you  should  resume  them  for  those 
purposes.     *  A  proclamation  had  been  issued  in  England 
for  embodying  the  militia,  and  one  in  Ireland  for  repres- 
sing seditious  associations ;  in  consequence  of  both  these 
proclamations  it  is  reasonable  to  apprehend  danger  from 
abroad  and  danger  at  home.*    The  printed  paper  has  been 
proved  and  read ;  it  says,  *  For  whence  but  from  apprc* 
hended  danger  are  those  menacing  preparations  for  war 
drawn  through  the  streets  of  this  capital  {inuetidoy  mean- 
ing the  city  of  Dublin)  ?  or  whence,  if  not  to  create  that 
internal  commotion  which  was  not  found,  to  shake  that 
credit  which  was  not  afFefted,  to  blast*  that  volunteer 
honour  which  has  hitherto  inviolate  V     In  my  opinion 
these  words  fall  directly  within  one  of  these  heads  I  have 
stated,  as  rendering  odious  fo  the  king's  subjects  the  pro- 
clamation as  insincere  and  hypocritical,  as  creating  inter- 
nal commotions,  which  it  is  intended  to  itsttain,    and 

that 
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that  embarrassment  which  was  not  found ;  that  it  went 
further   to  the  luin  of  the  country,  shaking  the  credit 
which  was  not  effected,  and  blasting  the  volunteer  ho- 
nor, which  was  hitherto  inviolate,  as  if  it  was  said  to  be 
blasted  by  the  executive  government.     This  was,  in  my 
mind,  a  charge  of  having  created  disorder  not  before  ex- 
isting, of  shaking  the  credit  of  the  country  contrary  to  the 
duty  of  government,  and  blasting  that  volunteer  honor 
which  until  this  instrument  appeared  never  was  violated. 
It  is  charging  them,  in  my  opinion,  as  insidiously  as  the 
meanest  mind  can  conceive,  in  a  most  vital  part,  the  peace 
and  the  credit  of  the  country. '    Whether  it  was  calcu- 
lated to  inflame  the  minds  of  the  subjects,  will  be  for 
your  consideration,  on  your  oaths.     It  says,  *  There  were 
rumours  and  suggestions  which  agitated  our  old  men,  our 
women,  aind  children/  What  is  that  ?  Why,  this  is  all  an 
imposition  of  government,  they  wanted  to  frighten  you 
by  a  bugbear.     *  Whatever  be  the  motive,  or  from  what- 
ever quarter  it  arises,  alarm  has  arisen;  and  you,  volun- 
teers of  Ireland,  are  therefore  summoned  to  arms  at  the 
instance  of  government,  as  well  as  by  the  responsibility 
attached  to  your  character,  and  the  permanent  obligations 
of  your  institution.*     Here  was  another  imputation  upon 
government ;  they  have  raised  apprehensions,  and  suni- 
moned  these  persons  to  take  up  arms.     It  goes  on  and 
says,  «  We  will  not  at  this  day  quote  authorities  for  the 
tight  of  using  arms ;  but  we  will  cry  aloud  even  amidst 
the  storm  raised  by  the  witchcraft  of  a  proclamation/ 

*  We  will  cry  aloud  in  the  storm.'  Where  or  how  wa3 
it  raised  ?  It  says,  ^  By  the  witchcraft  of  a  proclamation.' 
Here  was  an  imputation  charged  upon  the  proclamations 
of  government  as  raising  a  storm  in  the  country.    It  says, 

*  To  your  formation  was  owing  the  peace  and  protection 
of  tliis  island,  to  your  relaxation  has  been  owing  its  re- 
lapse 
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lapse  into  impotence  and  insignificance ;'    that  is,  wfiefi 
you  were  in  arm.-,  this  island  was  protected  and  in  peace, 
and  appeared  to  be  of  consideration  j  to  your  relaxation 
has  been  owing  its  impotence  and  insignificance,  therefore 
It  Can  only  be  raised  again  into  importance  by  yoiir  taking 
up  arms.    If  that  is  the  impression  of  this  paragraph,  you 
will  consider  whether  this  is  a  libel  upon^the  goverment 
or  not.     It  was  a  publication  not  only  to  the  people  of 
this  kingdom,  but  to  all  the  enemies  of  this  nation,  say- 
ing, that  this  country  was  in  a  state  of  impotence  and 
insignificance.     It  goes  on  and  says,  *  That  to  your  re- 
novation must  be  owing  its  future  freedom  and  its  pre- 
sent tranquillity.     You  are  therefore  summoned  to  arms, 
in  order  to  preserve  your  country  in  that  guarded  quiet 
which  may  secure  it  from  external  hostility,  and  to  main- 
tain that  internal  regimen  throughout  the  land,  which, 
superseding  a  notorious  police  or  a  suspected  militia,  may 
preserve  the  blessings  of  peace  by  a  vigilant  preparation 
for  war.'     It  is  impossible  in  a  work  of  this  kind,  were 
it  twice  as  libellous  as  it  is,  if  it  could  be  so,  that  it 
should  not  be  mixed  with  some  professions,  some  parts 
better  than  others ;  it  must  profess  something  to  be  re- 
ceived. .  But  it  complains  of  a  police  and  a  militia  that 
is  suspected.     It  says,  if  you  do  not  supersede  a  police 
and  militia,  you  cannot  preserve  the  blessings  of  peace. 
I  say,  therefore,  in  my  opinion,  no  words  can  be  more 
inflammatory  than  these  are.     You  are  charging  the  po- 
lice as  an  evil  sort  of  an  establishment;  it  is  called  a  *  no- 
torious police :'  and  the  militia  as  consisting  of  persons 
proper  to  be  suspefted,  not  to  be  confided  in.     It  says, 
«  You  must  preserve  the  blessings  of  peace,  by  a  vigilant 
preparation  for  war.     Citizen  soldiers,  to  arms  !  take  up 
the  shield  of  freedom  and  the  pledges  of  peace.'     What 
does  that  say?  Your  arms  only  are  the  shield  of  freedom 

and 
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and  pledges  of  peace ;  therefore  take  up  arms.  *  Peace 
the  motive  and  end  of  your  virtuous  institution.  War, 
an  occasional  duty,  ought  never  to  be  made  an  occupation. 
Every  man  should  become  a  soldier  in  defence  of  his 
rights.'  Was  it  necessary  to  call  them  together  ;  if  their 
rights  were  not  attacked,  why  invite  them  to  collect  them- 
selves to  defend  that  right  ?  It  says,  *  No  man  ought  to 
continue  a  soldier  for  offending  the  rights  of  others.  The 
sacrifice  of  life  in  the  service  of  our  country  is  a  duty 
much  too  honorable  to  be  entrusted  to  mercenaries.'  They 
assume,  or  endeavour  to  assume,  the  power  of  the  sword, 
and  of  degrading  the  king's  forces  from  that  power  with 
which  they  are  entrusted.  It  says,  the  duty  we  suggest  is 
too  honorable  for  mercenaries  :  is  not  this  saying,  Do  not  ^ 
trust  to  the  military,  and  at  that  time  when  by  public  autho- 
rity it  was  declared  that  the  country  was  in  danger.  The  vo- 
lunteers, in  that  paper,  were  called  upon  to  stand  to  their 
arms.  Every  expression  of  solicitation  and  stimulation  is 
used.  The  volunteers  were  called  up  to  resume  their  arms  i 
the  nation  was  impotent  and  insignificant  without  it.  Ci-  ^ 
tizens,  to  arms  !  you  are  summoned  to  arms :  take  up  arms 
in  spite  of  a  notorious  police  and  a  suspected  militia,  and 
in  spite  of  two  proclamations.  You  are  to  do  your  duty 
to  preserve  good  order  in  your  vicinage,  in  spite  of  a  po- 
lice and  fencible  militia,  for  they  resist  peace,  and  you 
are  to  do  your  duty  in  spite  of  those  constituted  authori- 
ties ;  and  the  phrase  is  varied,  you  are  invited  by  the  pro- 
clamation, that  is,  this  proclamation  has  done  as  much 
mischief  as  those  men  they  condemn.  *  It  is  only  by  the 
military  array  of  men  in  whom  they  confide,  whom  they 
have  been  accustomed  to  revere  as  guardians  of  domestic 
peace,  the  protectors  of  their  liberties  and  lives,  that  the 
present  agitation  of  the  people  can  be  stilled,  that  tumult 
and  licentioulness  can  be  repressed,    obedience  secured 

to 
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to  existing  law,  and  a  calm  confidence  diffused  througli  the 
public  mind,  in  the  speedy  resurrection  of  a  free  consti- 
tution, of  liberty  and  of  equality, — words  which  we  use 
for  an  opportunity  of  repelling  calumny.'     That  is,  it 
is  only  by  a  military  array  of  men  you  can  have  a,  free 
constitution;  that  is  as  much  as  to  say,  the  people  of 
Ireland  have  not  a  free  constitution.     Whether  that  be 
the  meaning  of  the  paper,  as  charged  in  the  information, 
will  be  for  your  consideration.     The  words  liberty  and 
equality  are  introduced  for  an  opportunity,  say  they,  of 
repelling  calumny.    Where  did  it  come  from  ?  Why  did 
the  society  find  it  necessary  to  repel  it  ?  How  did  they 
repel  it  ?    By  the  words  liberty  and  equality,  which  they 
think  proper  to  explain  in  this  way :    *  By  liberty  we 
never  understood  unlimited  freedom,  nor  by  equality  the 
levelling  of  property,  or  the  destruction  of  subordination. 
This  is  a  calumny  invented  by  that  faction  or  that  gang ; 
which  misrepresents  the   king  to  the  people,    and  the 
people  to  the  king ;  traduces  one  half  of  the  nation  ^to 
cajole  the  other ;  and,  by  keeping  up  distrust  and  divi- 
sion, wishes  to  continue  the  proud  arbitrators  of  the  for- 
tune and  fate  of  Ireland.'     Here,  he  says,  a  faction  or 
gang  misrepresents  the  king  to  the  people.     Is  not  this  an 
aspersion  ^endeavouring  to  render  the  governing  power 
odious  ?  What  is  this  gang  which  lie  says  misrepresents 
the  king  to  the  people  ?  I  leave  you  to  determine.     Why 
is  the  misrepresentation  ?    The  paper  insinuates,  for  the 
purposes  of  power,  which  they  abuse.     *  Liberty  is  the 
exercise  of  all  our  rights,  natural  and  political,  secured 
to  us  and  our  posterity  by  a  real  representation  of  the 
people ;  and  an  equality  is  the  extension  of  the  constituent 
to  the  fullest  dimensions  of  the  constitution,  of  the  elec- 
tive franchise  to  the  whole  body  of  the  people,  to  the  end 
that  government,  which  is  collective  Dower,  pi  ay  be  guided 
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by  collective  wtil.'     These  are  terms,  gentlemen,  which 
you  may -brobably  understand,  though  they  are  conveyed 
in  an  unascertained  and  declamatory  style.— Gentlemen 
of  the  jury,  at  the  time  that  a  qualification  of  a  voter  to 
^ive  his  suffrage  to  a  candidate  for  a  seat  in  parliament 
was  originally  ascertained,  forty  shillings  was  equivalent- 
then,  as  it  is  calculated,  to  forty  pounds  of  our  present 
currency  ^  from  the  time  of  Henry  I.  to  <^een  Anne,  the 
value  of  money  had  advaxiced  in  a  ratio  of  one  to  twelve ; 
from  that  time  to  this  it  has  been  as  one  to  twenty ',  so 
that  a  man  then  having  an  estate  of  twenty  {hillings  a 
year,  was  equal  to  a  man's  having  an  estate  of  twenty 
pounds  of  our  present  money.     The  elective  franchise 
never  Vvas  in  the  whole  body  of  the  people  of  Great  Bri-^ 
tain  or  Ireland  *.    It  says,  ^  That  legislation  may  originate 
from  public  reason,  keep  pace  with  public  improvement, 
and  terminate  in  public  happiness.-^^If  our  constitution  bd 
imperfect,  nothing  but  a  reform  in  representation  will 
rectify  its  abuses.'     In  figurative  abstracted  expressions  it 
is  not  easy  to  ascertain  the  meaning ;  although  you  have 
an  impression  of  the  object.    Tiiis  may  be  a  very  innocent 
proposition  j  but  to  me  it  may  be  a  very  wicked  one, 
when  applied  to  be  obtained  in  the  manner  here  pointed 
out.      It  says,   *  Nothing  but  a  reform  will  rectify  its 
abuses— nothing  but  a  reform  will  perpetuate  its  blessings*,* 
' — and  then  it  goes  on  and  says,  *  We  now  address  you  as 
citizens,'  &c.     Not  a  word  of  subjectsixom  beginning  to 
end— ^that  is  a  word  driven  out  of  fashion^  at  least  in  this 
publication^-**  Seduction  made  them  soldiets,  but  nature 
made  them  men.*     What  had  this  charge  to  the  soldiers 
to  do  with  a  parliamentary  reform  ?  I  quarrel  i3iOfc  with  the 
composition,  it  is  not  my  duty ;  but  in  my  mind  here  is  a 
direct  charge  upon  t^e  military,  that  they  were  injposed 

•  Vide  Prynnei  Brtv.  Pari.  red.  p.  187.  &  a  Whitelock,  p.  90^  contra, 
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upon,  that  seduction  had  made  them  soldiers.  The  svord 
is  put  into  the  hands  of  the  sovereign,  he  is  rested  with 
it  by  the  constitution,  and  yet  this  papet  says  it  was  made 
an  instrument  of  seduction.  ^  We  address  you  without 
any  authority,  save  that  of  reason  •,  and  if  we  obtaia 
tht  coincidence  of  public  opinion,  it  is  neither  by  force 
nor  stratagem,  for  we  have  no  power  to  terrify,  no  ar- 
tifice to  cajole,  no  fund  to  seduce — here  we  sit  without 
mace  or  beadle,  neither  a  mystery  nor  a  craft,  nor  a  cor- 
poration.' 

"  Here  tliey  acknowledge  they  had  no  proper  ^thotity 
to  call  the  people  to  arms,  which  they  assume  to  do  by 
that  publication  ;  they  avow  that  this  society  did  make  no 
corporate  body  or  legal  authority.  They  add,  *  In  four 
words  lies  all  our  power,  Universal  Emancipation  and  Re^ 
presentative  Legislature,  Yet  we  are  confident,  that  on 
the  pivot  of  this  principle,  a  convention,  still  less  a  so- 
ciety, less  still  a  single  man,  will  be  able  first  to  move, 
and  then  to  raise  the  world.*  I  rest  here  a  little  to 
consider  what  idea  this  writer  must  have  of  the  power  of 
the  paper,  when  a  single  man  will  be  able  first  to  move 
and  then  to  raise  tlie  world  ;  one  of  the  charges  is,  that 
the  paper  intended  to  stir  the  people  to  arms — ^it  is  an 
admission  liere,  a  profession,  a  vaunt,  that  the  society, 
nay  less,  a^  single  man,  may  move  and  then  raise  the 
world  \  the  expression  is  not  one  kingdom,  but  to  raise 
the  world.  If  any  thing  like  it  has  happened,  it  is  a  mi- 
serable consideration.  «  We  therefore  wish  for  Catholic 
emancipation  without  any  modification  ;  but  still  we  con- 
tmier  this  necessary  enfranchisement  as  merely  the  portal 
to  the  temple  of  national  freedom  v  wide  as  this  entrance 
is — wide  enough  to  admit  three  millions — it  is  narrow, 
when  compared  to  the  capacity  and  comprehension  of 
our  beloved  principle,  which  takes  in  ev^ry  individual  of 
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the  Irish  nation/  It  is  but  a  portal  td  freedoiht  what, 
tini}ualified  emancipation !-— It  is  for  you  to  consider  what 
the  beloved  principle  is.  Emahcipating  three  millions  ia 
opening  'a  portal-^ what  portal  ?  One  which  takes  in  ' 
every  individual  of  the  Irish  nation — where  ?  Intp  power, 
into  the  elective  fi^anchise  j  it  embraces  all  that  think, 
and  feels  for  all  that  suffer*  ^  The  Catholic  cause  is  sub-f 
ordinate  to  our  cause,  and  included  in  it ;  for,  as  United  . 
Irishmen,  we  adhere  to  no  sect  but  to  society^  to  no 
creed  but  to  Christianity,  to  no  party  but  the  whole  peQ<^ 
pie.  In  the  sincerity  of  our  souls  do  we  desire  Catholic 
emancipation :  but  were  it  obtained  to-morrow,  to-mor« 
row  would  we  go  on,  as  we  do  to-day,  in  the  pursuit  of 
that  feform  which  would  still  be  wanting  to  ratify  tbeit 
liberties  as  well  as  our  own/  You,  Roman  Catholicsj 
emancipated  to-morrow,  will  not  stop  us,  we  will  go 
on;  and  unless  you  go  on  with  us,  it  will  not  be  sufficient 
to  establish  your  liberty.  ^  For  both  these  purposes,  it 
appears  necessary  that  provincial  conventions  should  as- 
semble preparatory  to  the  convention  of  the  Protestant 
people.  The  delegates  of  the  Catholic  body  are  not  jus* 
tificd  in  communicating  with  individuals,  or  even  bo* 
dies  of  inferior  authority ;  and  therefore  an  assembly  of 
a  similar  nature  and  organisation  is  necessary  to  establish 
an  intercourse  of  sentiment,  an  uniformity  of  conduct, 
an  united  cause,  and  an  united  nation.  If  a  convention 
on  the  one  part  does  not  soon  follow,  and  is  not  soon 
connected  with  that  on  the  other,  the  common  cause  wiU 
split  into  the  partial  interest ;  the  people  will  relax  into 
inattention  and  inertness,  the  union  of  affection  and  ex* 
ertion  will  dissolve,  and  too  probably  some  local  insur^ 
rection,  instigated  by  the  malignity  of  our  common  enemy, 
xaay  commit  the  character  and  risque  the  tranquillity  of 
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the  island,  which  can  be  obviated  only  by  the  influence 
of  an  assembly  arising  from,  assimilated  with  the  people, 
^nd  whose  spirit  may  be,  as  it  were,  knit  with  the  soul 
pf  the  nation :  unless  the  sense  of  the  Protestant  people 
be,  on  their  part,  as  fairly  collected  and  as  judiciously 
directed,  unless  individual  exertion  consolidates  into  col- 
lective strength,  unless  the  particles  unite  into  mass, 
we  may  perhaps  serve  some  person  or  some  party  for  a 
little,  but  the  public  not  at  all  :  the  nation  is  neither  in- 
solent, nor  rebellious,  nor  seditious ;  while  it  knows  its 
Hghts,  it  is  unwilling  to  manifest  its  powers ;  it  would 
rather  supplicate  administration  to  anticipate  revolution 
by  a  well-timed  reform,  and  to  save  their  country  in  mercy 
to  themselves/ 

**  Gentlemen,  this  last  paragraph  is  a  menace ;  for  if 
the  proposal  made  is  not  accepted,  a  revolution  is  threat-^ 
eneA     The  paper  in  question  proceeds  in  the  "following 
words:  *The   15th  of  February  approaches,  a  day  ever 
memorable  in  the  annals  of  this  country,  as  the  birth-day 
of  New  Ireland  ;  let  parochial  meetings  be  held  as   soon 
•as  possible ;    let  each  parish  return  delegates.     Let  the 
sense  of  Ulster  be  again  declared  from  Dungannon,  on  a 
dny  auspicious  to  union,    peace  and  freedohi,  and  the 
spirit  of  the  north  will  again  become  the  spirit  of  the  na- 
tion.    The  civil  assembly  ought  to  claim  the  attention  of 
the  military  associations.'     The  civil  assembly  was  to  be 
attended  by  military  forces ;  was  not  the  intention  to  !!ilter 
the  constitution  ?     *  We  have  addressed  you,  citizen  sol- 
diers,  on   this   subject;  froih  a  belief  that  your  body, 
uniting  conviction  with  zeal,  and  zeal  with  activity,  may 
have  much  influence  over  your  countrymen,  your  rela- 
tions an4  friends.*     Armed  citizens  was  the  favorite  ob- 
ject that  was  to  be  gained  ;  it  says,    *  We  presume  not 
'"  at 
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at  present  to  fill  up  the  plan  or  prc-occupy  the  mode  of 
its  execution ;  we  have  thought  it  our  duty  to  speak-^ 
answer  us  by  actioi\3.  You  have  taken  time  for  consi^ 
deration :  fourteen  long  years  are  elapsed  since  the  rise 
of  your  associations.' — ^This  part  is  very  material ;  it  says 
to  the  people,  ^  Take  up  your  arms !'  and  it  says,  ^  An- 
swer us  by  actions.'  What  are  the  action^  of  men  in 
arms  ?  Armed  associations  will  support  the  different  meet- 
ings. .We  have  spoken  out  to  you  ;  answer  us  with  your 
actions.  <  Fourteen  long  years  are  elapsed  since  the  rise  of 
your  associations;  and  in  1782  did  you  imagine  that  in 
1 792  this  nation  would  still  remain  unrepresented  ?  How 
many  nations,  in  this  interval,  have  gotten  the  start  of 
Ireland  ?'  How  far  Ireland  has  been  backward  in  the  num- 
ber of  good  subjects,  have  they  asked  ?  No.  The  ques- 
don  here  Is,  how  many  nations  have  gotten  the  start  of 
Ireland  i  What  is  me^nt  by  this  start  ?  What  nations  are 
there  that  have  in  fourteen  years  advanced  more  than  our- 
selves in  happiness  ?  None.  What  actions  of  other  na- 
tions would  that  publication  recommend  to  Ireland  to 
follow  ?  It  concludes  with  this  sentence  :  <  How  maiiy 
of  our  countrymen  have  sunk  into  the  grave  ?'  Gentle- 
men, I  have  gone  through  the  paper  mentioned  in  the 
information,  and  made  such  observations  as  t  thought  ne- 
cessary. I  do  as  it  is  my  duty,  tell  you,  that  I  think  it 
deserves  the  appellations  given  to  it^by  the  information* 
I  take  it  to  be  a  scandalous  and  seditious  libel ;  but  that 
is  my  opinion  only.  Gentlemen  of  the  jury,  it  is  you 
who  are  to  decide  this  question,,  whether  you  think  it  is  a 
scandalous  or  seditious  libel  ?  The  rerdict  will  be  yours, 
and  not  mine. 

«  Gentlemen,  in  order  to  support  this  prosecution/ 
the  first  witness  that  was  produce4  is  John  Lyster;  he 
tpld  you  (here  his  lordship  stared  the  testimony  of  Lyster, 
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as  gircn  upon  hid  4ircct  examination.)  On  his  cross* 
examination  he  gave  an  account  of  the  manner  in  which 
he  communicated  thia  matter  to  Mr*  Kemmls,  the  crown 
solicitor;  said  he  would  communicate  to  him  what  he 
knew ;  produced  the  paper  that  was  read  in  part  by  Mr, 
Rowan.  *Said  he  did  not  know  where  Mr.  Rowak  stopt 
reading.  Says  he,  the  witnessi  did  not  purchase  his 
commission  as  ensign  in  the  army;  got  it  through  the 
interest  of  Lady  Hobart,  his  relation.  The  witness 
attested  two  bonds,  there  was  an  issue  directed  to  try 
whether'  those  bonds  were  genuine.  Was  asked  whether 
he  was  examined  as  a  witness  at  that  trial ;  believes  he 
was  examined  as  a  witness,  the  issue  was  tried  before  Mr. 
Justice  Boyd ;  there  was  an  award  of  aoo/,  out  of  800/, 
Says  Mr.  Lambert  filed  a  bill  against  him  about  &  note  fof 
147/.  which  Peter  Hamilton  passe4  to  witness.  At* 
tempts  were  made  to  impeach  the  credit  of  this  witness 
iipon  three  or  four  grounds :  ist,  He  was  a  witness  to  thfe 
bonds  which  were  alleged  to  have  been  forged — an  unfair 
transaction,  ad,  That  he  got  the  note  from  a  person  alleged 
to  have  been  insane.  3d,  That  he  had  got  a  commissiort, 
4th,  That  it  was  not  probable  he  made  this  memorandum. 
I  can  only  say,  he  has  given  a  rational  account  of  this  ou-f 
siness  ;  but  it  is  your  duty  to  judge  of  his  credit;  it  is 
jny  duty  to  make  observations,  which  it  is  your  duty  to 
reject  if  they  are  not  well  founded..  He  says  he  is  an  en- 
sign in  the  40th  regiment.  He  got  tlie  cojnmission 
through  the  interest  of  a  relation  ;  and  it  appears  the  ar-« . 
Kitrators  did  give  his  brother  since,  patt  of  the  demand, 
l>y  which,  if  it  weighed  a  feather  in  the  case,  they  thought 
the  bond  was  not  a  forgery.  Says,  it  was  usual  to  take 
niemorandums  on  getting  papers  of  this  kind.  Says  there 
was  about  150  or  200  volunteers  in  the  room.  Wa^ 
i'yster's  evidence  ^ot  satisfactory  to  you,  he  was  the  only 
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witness  to  this  great  part  of  the  case.  This  observation 
has  been  made:  *Whaf!  150  persons  present,  and  not 
one  of  thein  -xomes  forward  to,  attest  the  innocence  of 
Mr.  Rowan!' — 150  Volunteers  or  United  Irishmen,  and 
not  one  'comes  forward — many  of  then!  would  have  been 
proud  to  assist  him;  their  silence  speaks  a  thousand  , 
times  more  strong  than  any  cavilling  upon  this  man's 
credit ;  the  silence  of  such  a  number  is  a  volume  of  evi« 
dence  in  support  of  the  prosecution. — But  the  next  wit- 
ness does,  in  my  apprehension,  as  far  as  he  goes,  confirm 
•very  word  said  by  Lyster*  Morton  says,  he  saw  num- 
bers of  persons  in  the  room  doing  some  business  at  the 
table.  Saw  Mr.  Tandy  and  Mr.  Rowan  in  the  room. 
The  witness  had  seen  them  before  that  day.  He  iden- 
tified Mr.  Rowan  in  court.  He  appeared  to  take  an  ac- 
tive part  in  the  business.  Witness  got  admission  into 
the  gallery.  He  saw  a  bundle  of  papers  on  the  table,  se-  ^ 
vera!  were  distributed  to  the  mob  in  the  street,  who  called 
'out  for  more.  The  witness  got  a  paper,  which  he  gave 
to  a  person  who  said  he  had  lost  it.  Witness  said  he 
heard  part  of  a  paper  read,  containing  the  words  *  Citi- 
zen Soldiers  to  arms  !*  If  it  stood  upon  this  man's  evi- 
dence, here  was  not  evidence  of  publication  \  and  if  it 
Tested  upon  him  alone,  yoii  should  acquit  the  defendant ; 
but  as  corroborating  the  testimony  of  Lyster,  it  is  very 
material.  If  the  counsel  for  the  defendant  intended  to 
discredit  the  witnesses  for  the  prosecution,  they  have 
failed.  A  gentleman  from  Galwayi  a  Mr.  Blake,  was 
produced,  who  says  he  now  lives  in  Dublin,  gave  his 
evidence  as  to  Lyster,  which  I  shall  come  to  by-and-by. 
Morton's  credit  was  not  questioned.  Morton,  on  his 
cross-examination,  said,  he  was  an  apprentice  to  a  gold- 
beater.— Believes  the  persons  he  saw  at  the  room  in 
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Cope-strcct  were  in  the  uniform  of  the  old  voluntcers-^-^Is 
sure  he  saw  Mr.  Rowan  there— ^ome  of  the  persons 
wore  scarlet  with  different  coloured  facings— Witness'' 
said  he  could  see  from  the  gallery  what  was  done  at  the 
table.  He  gave  the  paper,  the  day  he  received  it,  to  a 
person  in  the  house  where  the  Dublin  Journal  is  printed. 
The  paper  was  then  read  which  I  have  stated  to  you,  and 
you  have  heard  so  much  of.  Here  the  prosecution  was 
rested.  On  the  part  of  the  defendant  was  produced  Mr. 
Francis  Blake,  to  shew  that  John  Lyster  was  a  person 
not  to  be  credited  upon  his  oath.  Mr.  Blake  was  asked* 
whether  Lyster  was  a  man  to  be  believed  upon  his  oath  -, 
he  answered  he  could  not  say  he  is  not  to  be  believed 
upon  his  oath  ;  but  he  would  hesitate.  The  witness  was 
produced  to  shew  that  Lyster  should  not  be  believed  upon 
his  oath,  but  Blake  said  no  such  thing.  In  a  question, 
whether  the  oath  of  one  man  ought  to  be  received,  where 
another  man  swears  hejought  not  to  be  believed  upon  his- 
oath;  then  yoij  would  have  one  man's  03th  against 
another.  The  credit  of  Lyster  is  not  affected  by  what 
Mr.  Smyth  the  second  witness  has  said.  The  third 
witness  to  this  point  was  Mrs.  Hatch^ll ;  she  said  she 
knew  John  Lyster.  She  was  asked  whether  he  was  to  be 
believed  upon  his  oath  ?  She  said,  according  to  her  opi- 
nion, he  was  not  to  be  believed  upon  his  oath — She  said 
the  witness,  John,  had  prevailed  on  his  brother  to  quit 
his  wife,  and  said  he  was  married  tQ  another  woman, 
which  wa^.not  trqth— Said  she  heard  declarations  from 
John's  elder  brother,  and  that  was  qnc  of  the  reasons 
why  she  said  the  witness,  John,  ought  not  to  be  believed 
upon  his  oath.  In  the  usual  course  of  evidence  no  proof 
has  been  adduced  to  ppbve  that  the  witness  Lyster  ought 
Apt  to  be  believed  upon  his  oath. 

*'  Gentlemen 
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*f  Gentlemen  of  the  jury,  I  think  this  is  the  evidence 
on  both  Sides,  as  correctly  as  I  have  been  able  to  take 
it.     As  to  the  fact  of  publication,  it  is  my  duty  to  tell 
you,  there  is  very  strong  evidence  that  Mr.  Rowan  did 
publish  that  paper,  and  did  publish  it  knowing  what  he 
published ;  and  as  to  the  other  matter,  whether  it  is  a  iibelj 
I  have  told  you  I  thought  the  matter  libellous — ^libellous  in 
the  extreme ;  I  liow  tell  you,  that  is  my  opinion.    If  you. 
Upon  the  whole  matter,  believe,  upon  your  oaths,  that 
Mr.  Rowan  published  the  paper,  and  wjth  the  criminal 
intention  stated  in  th$  information,  and  for  the  purposes 
ascribed   to  him,  you  ought  to  find  him  guilty,  for  I 
think  the  paper  entitled  to,  and  deserves  the  appellation 
annexed  to  it — it  is  a  seditious  libel.     If  you  believe  he 
did  not  publish  it ;  if  you  disbelieve  the  evidences  which 
liaire  been  uncontradicted  9  if  you  believe  he  published  it 
by  mistake  or  ignorance,  not  meaning  to  publish  this  paper, 
which  might  happen,  but  of  which  there  is  not  a  tittle  of 
evidence  in  this  case,  you  will  find  him  not  guilty.     I 
will  state  this  direction  in  other  words ;   if  you  find 
him  guilty,  it  must  be,  because  you  believe  in  your  con- 
sciences be  published  it,  and  that  you  believe  the  innu«» 
endoG  are  true ;  meaning,  as  >vell  as  you  understand  this 
paper,  reading  it  separately  or  collectively  together,  that  he 
published  it  with  a  criminal  intention ;  that  is,  adopting 
its  sense  and  meaning.    If  you  acquit  him,  it  must  be,  be- 
cause you  do  not  believe  he  published  it,  or  that  he  did  not 
mean  to  adopt  its  sense  and  meaning.  I  must  tell  you,  his 
thinking  it  not  mischievous,'  is  not  a  reason  why  you  should 
acquit  him.  His  thinking  he  was  doing  right,  if  you  believe 
the  intention  of  the  paper  was  to  raise  forces  to  intimidate 
the  legislature,  which  is  the  great  object  complained  of, 
though  he  was  thinking  he  was  right  to  accomplish  his 
object  by  every  means,  will  not  be  an  excuse  ;  that  would 
kad  to  the  acq^it^al  of  evef y  felon  upon  earth.    If  a  nian 
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was  accused  df  a  felony,  and  he  thought  he  was  doing  a 
right  thing  to  murder  his  neighbour,  thinkittg ,  he  wag 
doing  a  right  thing,  would  be  no  excuse  to  him.  If  the 
defendant's  object  was  merely  a  reform  in  parliament,  yet 
if  he  endeavoured  by  force,  or  by  illegal  means  to  obtain 
ity  you  ought  to  find  him  guilty.  I  have  stated  the  facts, 
and  made  such  observations  as  occur  to  me  to  be  necessary 
— I  have  stated  the  point  of  crimination,  and  I  now 
leave  to  you  to  dispose  of  the  question,  and  have  not 
the  least  doubt  you  will  do  as  becomes  you.  If  I  have 
been  defective,  I  shall  be  corrected  by  my  brethren,  whom 
you  will  hear  with  pleasure  and  information.' 


Verdict  Guitrx* 


Speech  of  The  Hon.  Thomas  Erskine  (now  Lord 
Erskine)  in  defence  of  John  Stockdale,  for  a  Libel 
against  the  House  of  Commons,  before  Lord  Kenk- 
YON,  in  the  Court  of  King's  Bench. 

•  The  Information  charged  the  defendant  with  publishing 
a  certain  false  and  malicious  Libel,  concerning  the  Im<^ 
pcachment  of  Warren  Hastings,  and  concerning 
the  Commons  of  Great  Britain  in  Parliament  assem- 
bled. 

"  Gentleme  n  of  the  jury, 

*«  Mr.  Stockdale,  who  is  brought  as  a  criminal  before 
you  for  the  publication  of  this  book,  has,  bj^  employing 
^  xne  as  his  advocate,  reposed  what  must  appear  to  many 
an  extraordinary  degree  of  confidence  j  since,  although 
he  well  knows,  that  I  am  personally  connected  in  friend- 
ship with  most  of  those  whose  conduct  and  opinions  arc 
principally  arraigned  by  its  author,  he  nevertheless  com- 
jnits  to  my  hands  his  defence  and  justification.  A  trust 
l^pparently  SQ  delicate  and  singulari  vanity  is  but  too  apt 

to 
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CO  whisper  an  application  of  to  some  fancied  merit  of 
one's  own  j  but  it  is  proper,  for  the  honor  of  the  Eng* 
lish  bar,  that  the  world  should  know  such  things  happen 
to  all  of  us  daily,  and  of  cotirse ;  and  that  the  defendant 
without  any  sort  of  knowledge  of  me,  or  any  confidence 
that  was  personal,"  was  only  not  afraid  to  follow  up  an 
accidental  retainer,  from  the  knowledge  he  has  of  the  ge** 
neral  character  of  the  profession. " 

^*  Happy  indeed  is  ijt  for  this  country  /that,  whatever 
interested  divisions  may  characterize  other  places  of  which 
I  may  have  occasion  to  speak  to-<iay,  however  the  coun- 
cils of  the  highest  departments  of  the  state  may  be  oc-^ 
casionaliy  distracted  by  personal  considerations,  they  never 
enter  these  walls  to  disturb  the  administration  of  justice^ 
Whatever  may  be  our  public  principles,  or  the  private 
habits  of  our  lives,  they  never  cast  even  a  shade  across 
the  path  of  our  professional  duties.^  If  then,  this  be  the 
characteristic  even  of  the  bar  of  an  English  court  of  jus- 
tice, what  sacred  impartiality  may  not  every  man  expect 
from  its  jurors  and  its  bench  ? 

<^  As,  from  the  indulgence  which  the  court  was  yes- 
terday pleased  to  give  to  my  indisposition,  this  inform- 
ation was  not   proceeded  on  when  you  were  attending 
to  try  it,  it  is  probable  you  were  not  altogether  inattentive 
to  what  passed  on  the  trial  of  another  indictment,  pron 
scouted  also  by  the  House  of  Commons ;  and  theif  fore, 
without  a  re-statement  of  the  same  principles,   and  a 
liimilar  quotation  of  authorities  to  support  them,  I  need 
only  remind  you  of  the  law  applicable  to  this  subject,  as 
it  was  then  admitted  by  the  Attorney-General,  in  conces- 
sion to  my  propositions,  and  confirmed  by  the  higher  au*- 
thority  of  the  court,  vi?. 

"  First,  that  every  information   or  indictment   must 
contain  such  a  description  of  the  crime,  that  the  defendant 
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may  know  what   crime  it  is  which  he  is  called  upon  to 

f 

answer. 

**  Secondly,  that^  the  jury  may  appear  to  be  warranted 
in  their  conclusion  of  guilty  or  not  guilty. 

**  And^  lastly,  that  the  court  may  see  such  a  precise 
and  definite  transgression  upon  the  record,  as  to  be  able 
to  apply  the  punishment  which  judicial  discretion  may 
dictate,  or  which  positive  law  may  inflict* 

**  It  was  admitted  also  to  follow  as  a  mere  corollary 
from  these  propositions,  that  where  an  information 
charges  a  writing  to  be,  composed  or  published  of  and 
concerning  the  Commons  of  Great  Britain,  with  an  in- 
tent  to  bring  that  body  into  scandal  and  disgrace  with  the 
public,  the  author  cannot  be  brought  within  the  scope  of 
such  a  charge,  unless  the  jury,  on  examination  and  com- 
parison of  the  whole  matter  written  or  published,  shall  be 
satisfied  that  the  particular  passages  charged  as  criminal, 
when  explained  by  the  context,  and  considered  as  part 
of  one  entire  work,  were  meant  and  intended  by  the  au- 
thor to  vilify  the  House  of  Commons  as  a  body,  and 
were  written  of  and  concerning  them  in  Parliament  as- 
sembled. 

«  These  principles  being  settled,  we  are  now  to  sec 
what  the  present  information  is. — It  charges,  that  the 
defendant,  *  unlawfully,  wickedly,  and  maliciously  de* 
vising^  contriving,  and  intending  to  asperse,  scandalize, 
and  vilify  the .  Commons  in  Parliament  assembled  ^  and 
most  wickedly,  and  audaciously  to  represent  their  pro* 
feedings  as  corrupt  and  unjust,  and  to  make  it  Relieved 
and  thought,  as  if  the  Commons  of  Great  Britain  in 
Parliament  assembled  were  a  most  wicked,  tyrannical, 
base,  and  corrupt  set  of  persons,  and  to  bring  them  into 
disgrace  with  the  public.'^ — The  defendant  published— ^ 
What  ?   Not  tho§e  latter  cnd$  of  sentences,  which  the 
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Attorney^General  has  read  from  his  brief,  as  if  they  had 
followed  one  another  in  order  in  this  book. — Not  those 
scraps  and  tails  of  passages  v^hich  are  patched  together 
uptm  this  record,  and  pronounced  in  one  breath,  as  if 
they  existed  without  intermediate  matter  in  the  same 
page,  and  without  context  any  where. — No — ^This  is  not 
the  accusation,  even  mutilated  as  it  is :  For  the  informa- 
tion charges,  that^  *imth  intention  to  vilify  the  House  cf 
Commons^  the  defendant  published  the  whole  book  de- 
scribing it  on  the  record  by  its  title : 

**  <  A  Review  of  the  Principal  Charges  against  War- 
ren Hastings,  Esq.  iate  Governor  General  of  Bengal  ;f 
in  which  J  amongst  i>ther  things^  the  matter  particularly  jy- 
lected  is  to  he  found.  Your  inquiry  therefore  is  not  confined 
to,  Whether  the  defendant  published  these  selected  parts 
of  it ;  and  whether,  looking  at  them  as  they  are  distorted 
by  the  information,  they  carry  in  fair  construction  the 
sense  and  meaning  which  the  inuendos  put  upon  them ; 
but  whether  the  author  of  the  etitire  wori^  I  say  the  au- 
thor, since,  if  he  could  defend  himself,  the  publisher 
unquestionably  can —whether  the  author  wrote  the  vo- 
lume which  I  hold  in  my  hand,  as  a  free,  manly,  hon&fidt 
disquisition  of  criminal  charges  against  his  fellow-citizen; 
or  whether  the  long  eloquent  discussion  of  themi  which 
fills  so  many  pages,  was  a  mere  cloak  and  cover  for  the 
introduction  of  the  supposed  scandal  imputed  to  die 
selected  passages ;  the  mind  of  the  writer  being  ail  along 
intent  on  traducing  the  House  of  Commons,  and  not 
on  fairly  answering  their  charges  against  Mr.  Hast- 
ings. 

**  This,  gentlemen,  is  the  principal  matter  for  your 
-consideration  j  and  therefore,  if  after  you  shall  have  taken 
the  book  itself  into  the  chamber  which  will  be  provided 
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for  you,  and  read  the  whole  of  it  with  impartial  attention*} 
if,  after  the  performance  of  this  duty,  you  can  return 
here,  and  with  clear  coneciences  pronounce  upon  your 
oaths,  that  the  impression  made  upon  you  by  these  pages 
is,  that  the  author  wrote  them  with  a  wicked,  seditious, 
and  corrupt  intentions,  charged  by  the  information ;  you 
have  then  my  full  permission  to  pronounce  the  defendant 
guilty.  But  if  on  the  other  hand,  the  general  tenor  of 
the  composition  shall  impress  you  with  respect  for  the 
author,  and  point  him  out  to  you  as  a  man  mistaken,  per- 
haps, himself,  but  not  seeking  to  deceive  others :— If 
every  line  of  the  work  shall  present  to  you  an  intelligent 
animated  mind,  glowing  with  a  Christian  compassion  to-* 
wards  a  fellow-man,  whom  he  believed  to  be  innocent, 
and  with  a  patriot  zeal  for  the  liberty  of  his  country, 
which  he  considered  as  wounded  through  the  sides  of  an 
oppressed  fellow-citizen  ;  if  this  shall  be  the  impression 
on  your  consciences  and  understandings,  when  you  are 
called  upon  to  deliver  your  verdict ;  then  hear  from  me, 
that  you  not  only  virork  private  injustice,  but  break  up 
the  press  of  England,  and  surrender  her  rights  and  li- 
berties for  ever,  if  you  convict  him. 

**  Gentlemen,  to  enable  you  to  form  a  true  judgment 
of  the  meaning  of  this  book,  and  of  the  intention  of  its 
autlior,  and  to  expose  the  miserable  juggle  that  is  played 
off  in  the  information,  by  the  combination  of  sentences^ 
which  in  the  work  itself  liave  no  bearing  on  one  another, 
I  will  first  give  you  the  publication,  as  it  is  charged  upon 
the  record,  and  presented  by  the  Attorney-General  in 
opening  the  case  for  the  crown ;  and  I  will  then,  by 
reading  the  interjacent  matter,  which  is  studiously  kept 
out  df  sight,  convince  you  of  its  true  interpretation. 
The  information,  beginning  with  the  first  page  of  the 
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book,  charges,   as  a  libel  upon  the  House  of  Commohs, 
the  followitig^  sentence : 

*  The  Hous^^of  Commons  has  now  given  its  final  de- 
cision with  regard  to  the  merits  and  demerits  of  Mr. 
Hastings.— -The  grand  inquest   of  England  have  de- 
livered  their  charges,    and   preferred  their  impeach- 
ment; their  allegations  are  referred  to  proof ;  and  from 
the  appeal  to  the  collective  wisdom  and  justice  of  the 
nation   in  the   supreme  tribunal  of  the  kingdom,  and 
the  question  comes  to  be  determined,    whether  Mr- 
Hastings  be  guilty  or  not  guilfy  ?* 
«<  It  is  but  fair,  however,  to  admit,  that  this  sentence,. 
which  the  most  ingenious  malice  cannot  torture  into  a 
criminal    construction,    is   charged    by  the   information 
rather  as  introductory  to  what  is  made  to  follow  it,  than 
as   libellous  in  itself ;    for  the   Attorney-General,    from- 
this  introductory  passage  in  the  first  page,  goes  on  at  a 
leap  to  page  thirteenth ^  and  reads,  almost  without  a  stop, 
as  if  it  immediately  followed  the  other,    «  What  credit 
can  we  give  to  multiplied  and  accumulated  charges,  whetf 
we  find  that  they  originate  from   misrepresentation  and 
falsehood  ?' — ^From  these  two  passages  thus  standing  to- 
gether, tvithout  the  intervenient  matter  which  oca/pies  thir^ 
teen  pages,  one  would  imagine,  that  instead  of  investigate 
mg  the  probability  of  the  guilt  imputed  to  Mr.  Hastings  ; 
instead  of  carefully  examining  the  charges  of  the  Com- 
mons, and  the  defence  of  them  which  had  been  delivered 
before  them,  or  which  was  preparing  for  the  Lorda:  the 
author   immediately  had   decided,   that   the  act  of    the 
Commons    had  originated   from   misrepresentation    and 
falsehood. 

"  Gentlemen,  in  the  same  manner  a  veil  is  cast  over 
all  that  is  written  in  the  next  seven  pages :  For  knowing, 
that  the  context  would  help  td  the  true  construction,  noe 
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only  of  the  passages  charged  before,  but  of  tho5fe  irf  thtf 
sequel  of  this  information  j  the  Attorney-General,  aware 
that  it  would  convince  every  man  who  read  it,  that  there 
was  no  intention  in  the  author  to  calamniate  the  House 
of  Commons,  passes  over  by  another  leap  to  page 
twenty ;  and  in  the  same  manner,  without  drawing 
breath,  and  as  if  it  directly  followed  the  two  former  sen- 
tences in  the  first  and  thirteenth  pager,  reads  from  page 
20th, 

*  An  impeachment  of  error  in  judgment  with  regard 
^  to  the  quantum  of  a  fine,  and  for  an  intention  that 

*  never  was  executed,  and  never  known  to  the  offending 
^  party,  characterizes  a  tribunal  of  inquisition  rather  than 
'  2L  court  of  parliament.' 

'<^  From  this  passage,  by  another  vault,  he  leaps  over 
thirty-one  pages  more,  to  page  fifty  one  ;  where  he  reads  the 
following  sentence^  which  he  mainly  relies  on,  and  upon 
which  I  shall  shortly  trouble  you  with  some  observa- 
tions. 

*  Thirteen  of  them  passed  in  the  House  of   Gom- 

*  mons,    not   only  without   investigation,    but    without 

*  being  read  ;  and  the  votes  were  given  without  inquiry, 
«  argument>  or  conviction.     A  majority  had  determined 

*  to  irhpeach  j  opposite  parties  met  together,  and  justled 
«  in  the  dark,  to  perplex  the  political  drama,  and  bring 

*  the  hero  to  a  tragic  catastrophe.* 

"  From  thence,  deriving  new  vigour  from  every  exer- 
tion, he  makes  his  last  grand  stride  over  forty  pages,  al- 
most to  the  end  of  the  book,  charging  a'  sentence  in  the 
ninety-fifth  page.  So  that  out  of  a  volume  of  one  hundred 
and  ten  pages,  the  defendant  is  only  charged  with  a  few 
scattered  fragments  of  sentences  picked  out  of  three  or 
four.  Out  of  a  work,  consisting  of  ^bout  two  thousand 
five  hundred  and  fifty  lines,  of  manly  sjirited  eloquene«i 
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imiy  (ortf  or  fifty  lines  are  culled  from  difFerent  parts  of 
it>  and  artfully  put  together,  so  as  to  rear  up  a  libel  out  ^ 
of  a  false  context  by  a  supposed  connexion  of  sentences 
one  with  another,  which  are  not  only  entirely  independent, 
but  whiclij  when  compared  with  their  antecedents,  bear 
a  totally  different  ^construction, — In  this  manner,  the 
greatest  works  upon  goyernment,  the  most  excellent 
books  of  science,  the  sacred  scriptures  themselves,  may 
be  distorted  into  libels  ;  by  forsaking  the  general  context^ 
and  hanging  a  meaning  upon  selected  parts : — Thus,  as 
in  the  text  put  by  Algernon  Sidney, 

"  The  fool  has  said  in  his  heart  there  is  np  God." 

**  The  Attorney-General  on  the  principle  of  the  present 
proceeding  against  this  pamphlet,  might  indict  the  pub- 
lisher of  the  Bible  for  blasphemously  denying  the  exist- 
ence of  heaven,  in  printing  *  there  is  no  God,*  For  these 
words  alone,  without  the  context,  would  be  selected -by 
the  information ;  and  the  Bible,  like  this  book,  would  be 
underscored  to  meet  it.  Nor  could  the  defendant  in  such 
a  case  have  any  possible  defence,  unless  the  jury  were 
permitted  to  see,  by  the  book  itself,  that  the  verse,  in- 
stead of  denying  the  existence  of  the  divinity,  only  im- 
puted that  imagination  to  a  fool. 

«*  Gentlemen,  having  now  gone  through  the  Attorney- 
General's  reading,  the  book  shall  presently  come  forward 
and  speak  for  itself. — But  before  I  venture  to  lay  it  before 
you,  it  is  proper  to  call  your  attention  to  how  matters 
stood  at  the  time  of  its  publication;  without  which  the 
author's*  meaning  and  intention  cannot  possibly  be  under- 
stood. The  commons  of  Great  Britain  in  parliament 
assembled  had  accused  Mr.  Hastings,  as  governor-ge- 
neral of  Bengal,  of  high  crimes  and  misdemeanors ;  and 
VOL.  III.  u  their 
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their  jurisdiction  for  that  high  purpose  of  national  jus-* 
tice  was  unquestionably  competent.  But  it  is  proper 
you  should  know  the  nature  of  this  inquisitorial  capa^ 
city. — ^The  commons  in  voting  an  impeachment,  may  be 
compared  to  a  grand  jury  finding  a  bill  of  indictment  for 
the  crown :  neither  the  one  nor  the  other  can  be  supposed 
to  proceed,  but  upon  the  matter  which  is  brought  before 
them  ;  neither  of  them  can  find  guilt  without  accusation, 
nor  the  truth  of  accusation  without  evidence. 

"  When,  therefore,  we  speak  of  the  accuser  or  accusers 
of  a  person  indicted .  for  any  crime,  although  the  grand 
jury  are  the  accusers  in  forniy  by  giving  effect  to  the  ac- 
cusation ;  yet  hi  common  parlance  we  do  not  consider 
them  the.  responsible  authors  of  the  prosecution 4  If  I 
were  to  write  of  a  most  wicked  indictment,  found  against 
an.  innocent  man,  which  was  preparing  for  trial,  nobody 
who  read  it  would  conceive  I  meant  to  stigmatize  the 
grand  jury  that  found  the  bill ;  but  it  would  be  inquired 
immediately  who  was  the  prosecutor,  and  who  were  the 
witnesses  on  the  back  of  it.  In  the  same  manner  I 
mean  to  contend,  that  if  this  book  is  read  with  only  com* 
mon  attention,  the  whole  scope  ot  it  will  be  discovered 
to  be  this : 

"  "^That,  in  the  opinion  of  the  author,  Mr.  Hastings 
had  been  accused  of  malicious  administration  in  Ii^dia, 
from  the  heat  and  spleen  of  political  division  in  parlia- 
ment, and  not  from  any  zeal  for  national  honor  and  justice ; 
that  the  impeachment  did  not  originate  from  government, 
but  from  a  faction  banded  against  it,  which,  by  misre- 
presentation and  violence,  had  fastened  it  on  an  unwilling 
house  of  commons;  that,  prepossessed  with  this  sent!-, 
ment,  (which,  however  unfounded,  makes  no  part  of 
the  present  business,  since  the  publisher  is  not  called  be- 
fore you  for  defaming  individual  members  of  the  .house 
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t)r  commons,  but  for  a  contempt  of  the  commons  as  a 
hodjy)  the  author  pursues  the  chaises,  article  by  arilcle ; 
enters  into  a  warm  and  animated  vindication  of  Mr. 
Hastings,  by  regular  answers  to  each  of  them ;  and  that, 
as  far  as  the  mind  and  soul  of  a  msm  can  be  visible,  I 
might  also  say,  embodied  in  his  vrritings,  his  intention 
-throughout  the  whole  volume  appears  to  be,  to  charge 
with  injustice  the  private  accusers  of  Mr.  Hastings,  and 
not  the  house  of  commons  as  a  body ;  which  undoubt* 
edly,  rather  reluctantly  gave  way  to,  than  heartily  adopted 
thenmpeachment.    This  will  be  found  to  be  the  palpable 
scope  of  the  book ;  and  no  man  who  can  read  English^ 
and  who  at  the  same  time  will  have  the  candor  and  com- 
mon sense  to  take  up  his  impressions  from  what  is  writ* 
ten  in  it^  instead  of  bringing  his  own  along  with  him  to 
the  reading  of  it,  can  possibly  understand  it  otherwise.-^* 
But  it  may  be  said,  that  admitting  this  to  be  the  scope 
and  design  of  the  author,  what  right  had  he  to  canvass 
the  nierits  of  an  accusation  upon  the  records  of  the  Com- 
mons;.  more  especially  while  it  was  in  the  course  of  legal 
procedure.    This,  I  confess,  might  have  been  a  serious 
question,  but  the  Commons,  as  prosecutors  (f  this  wfirm* 
athftf  seemed  to  have  waved,  or  forfeited,  their  right  to 
ask  it.     Before  they  s^t  the  Attorney*General  into  this 
place^   to   punish  the  publications   of  answers  to  their 
charges,  they  should  have  recollected  that  their  want  o£ 
circumspection  in  the  maintenance  of  their  privileges,  and 
in  the  protection  of  persons  accused  before  them,  had 
given  to  the  public  the  charges  themselves^  which  should 
have  betn  confined  to  their  journals.    The  course  and 
practice  of  parliament  might  warrant  the  printing  of  them 
for  the  use  of  their  own  members,  but  here  the  publication 
should  have  stopt,  and  all  further  progress  be^i  resisted 
by  authority.--— If  they  were  resolved  to  consider  answers 
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cn  their  charges  as  a  contempt  of  their  privileges,  and  t^ 
punkh  the  publication  of  them  by  such  severe  prosecu- 
tions, it  would  have  well  become  them  to  have  begun 
first  with  those  printers  who,  by  publishing  the  charges 
themselves  throughout  the  whole  kingdom,  or  rather 
throughout  the  whole  civilized  world,  were  anticipating 
the  passions  and  judgments  of  the  public  against  a  subn 
ject  of  England  upon  his  trial,  so  as  to  make  the  publi- 
cation of  answers  to  them,  not  merely  a  privilege,  but  a 
debt  and  duty  to  ^humanity  and  justice.  The  commons 
of  Great  Britain  claimed  and  exercised  the  privileges  of 
questioning  the  innocence  of  Mr.  Hastings  by  their  im- 
peachment ;  but  as,  however  questioned,  it  is  still  to  be 
presumed  and  protected,  until  guilt  is  established  by 
judgments,  he  whom  they  had  accused  had  an  equal  claim 
upon  their  justice,  to  guard  him  from  prejudice  and  mis- 
representation until  the  hour  of  trial. 

**  Had  the  commons,  therefore,  by  the  exercise  of  their 
high,  necessary,  and   legal   privileges,    kept  the   public 
aloof  from  all  canvass  of  their  proceedings,  by  an  early 
punishment  of  printers,  without  reserve  or  secrecy,  se»t 
out  the  charges  into  the  world  from  a  thousand  presses 
in  every  form  of  publication,  they  would  then  have  stood 
upon  ground  to-day  from  whence  no  argument  of  policy 
or  justice  could  have  removed  them ;  because  notliing  can 
be  more  incompatible  with  either,  than  appeals  to  the 
many  upon  subjects  of  judicature,  which,  by  common 
consent,    a  few  are  appointed  to  determine,  and  which 
V must  be  determined  by  facts  and  principles,  which  the 
multitude  have  neither  leisure  nor  knowledge  to  investi- 
gate.   But  then  let  it  be  remembered,  that  it  is  for  those 
who  have  the  authority  to  accuse  and  punish,  to  set  the 
example  of,  and  to  enforce  this  reserve,  which  is  neces- 
sary for  the  ends  of  justice.— ^urts  of  law^  therefore^ 

4      •  'in 
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m  England,  never  endure  the  publication  of  /^«V  records ; 
^nd  the  prosecutor  of  an  indictment  would  be  attacked  for 
such  a  publication ;  and  upon  the  same  principle,   a  de« 
fendant  would  be  punished  for  anticipating  the  justice  of 
his  country,  by  the  publication  of  his  defence,  the  public 
^ing  no  party  to  it,  until  the  tribunal  appointed  for  its 
detexminaition  be  open  for  its  decision. 
.  **  Gentlemen,  you  l^ave  a  right  to  take  judicial  notice  of 
these  matters,   without  the  proof  of  them  by  witnesses ; 
for  jurors  may  not  only  without  evidence  found  their  ver- 
dicts on  facts  that  are  notorious,  but  upon  what  they  know 
privately  themselves,  after  revealing  it  upon  oath  to  one 
another;   and   therefore,  you  are  always  to  remember, 
that  thisl^ook  was  written  when  the  charge  against  Mr. 
Hastings,  to  fivhicb  it  is  an  answer^  were,  to  the  know- 
ledge of  the    commons,   j(for   vre  cannot  presume   our 
watchmen  to -have  been  asleep)  publicly  hawked  about 
in  every  pamphlet,    magazine,    and  newspaper  in  the 
kingdom. — Gentlemen,  you  well  knew  with  what  a  cu- 
rious appetite  these  charges  were  devoured  by  the  whole 
public,  interesting  ^s  they  were,  not  only  from  their  im- 
portance, byt  from  the  merit  of  their  composition ;  cer- 
tainly not  so   intended  by  the  honorable  and   excellent 
composer  (Mr.  Burke)   to  oppress  the   accused,  but*be- 
cause  the  commonest  subjects  swell  into  eloquence  under 
the  touch  of  his  sublime  genius. 

.  *^  Thus,  by  the  remissness  of  the  Commons,  who  are 
now  the  prosecutors  of  this  informatiin^  a  subject  of  Eng- 
land, who  was  not  even  charged  with  contun^acious  re-» 
sistance  to  authority,  much  less  a  proclaimed  outlaw,  and 
therefore  fully  entitled  to  every  protection  which  the 
customs  and  statutes  of  the  kingdom  held  out  for  the 
protection  of  British  liberty,  saw  himself  pierced  with  the 
arrows  of  thpu^ands  and  ten  thousands  of  libels. 

u  3  "  Gentlemen, 


^  GfA^OMa,  bc&sc  I 

cqcaThr  Txrjsfrxfm  ^  doc  sse^sr 
fSaoces   fk  tmJ  of  >Ir.  HjfCrsfi, 
Lordsy  tad  acta^  J  cotsisamced  keg 
tk^*     TbcTC  the  rooft  atignit  and  Kiikirif  spnciiffe  wa 
iJajijr  ezLibncd,  which  the  world  in  any  age  of  x  ciff 
Wftnc^icd.     A  TZJt  fl2gc  of  jcsdcc  wa*  crcctedy  awfii 
itotn  it§  hs^  zudun'itjf  spkodid  from  its  iHsi&noas  i%- 
nhy,   rencrzhlc  from  the   learning   and  wisdosB  of  iB 
jcA^^f  captirating  and  affecting  fTom  the  mig!^  coo- 
contie  of  all  rankj  and  conditions  niiich  dailj  Bnctrd  into 
it f  29  to  z  theatre  of  pkasure ;  tbeie,  iriicn  the  wfcde 
public  nsind  was  at  once  awed  and  softened  to  the  iok- 
prt^^ion  of  every  homan  afiection^  there  appcjiod  day 
after  day,    one  after  another,   men  of  the  most  pcnr- 
erfol  and  exalted  talents,  eclipsing  by  their  accnai^  ek>- 
qoence  the  most  boasted  harangues  of  antiquity;  roosii^ 
the  pride  of  national  re-entment,  by  the  boldest  infectifcs 
agunst  broken  faith  and  rioi^ited  treaties,  and  sfaalang  the 
bosom  with  alternate  pity  and  horror,  by  the  most  glow- 
ing pictures  of  insulted  nature  and  humanity.     Etct  ani- 
mated and  energetic,  from  the  love  of  fame,  which  is  die 
inlurrent  passion  of  genius ;  firm  and  indefatigable,  from 
a  strong  prepossession  of  the  justice  of  their  cause. — Gen- 
tlemen,  when  the  author  sat  down  to  write  the  book  now 
before  you,   all  this  terrible,  unceasing,  exhaustless  ar- 
tillery of  warm  zeal,  matchless  vigor  of  understanding, 
consuming  and  devouring  eloquence,   united  with  the 
highest  dignity,  was  daily,  and  without  prospect  of  con- 
clusion, pouring  forth  upon  one  private  unprotected  man, 
who  was  bound   to  hear  it,  in   the   face  of  the   whole 
people  of  England,   with  reverential   submission   an4 
silence. 

J*  Gentlemen. 
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«*  Gentlemen,  I  do  not  complain  of  this  as  I  did  of 
the  publication  of  the  charges,  because  it  is  what  the 
laws  allowed  and  sanctioned  in  the  course  of  a  public 
trial ;  but  when  it  is  remembered  we  are  not  angels,  but 
weak  fallible  men,  and  that  even  the  noble  judges  of  that 
high  tribunal  are  cloathed  beneath  their  crimes  with  the 
common  infirmities  of  man's  nature,  it  will  bring  us  all 
to  a  proper  temper  for  considering  the  book  itself,  which 
will  in  a  few  moments  be  laid  before  you.— ^Gentlemen, 
it  was  under  all  the^e   circumstances,  and   amidst   the 
bl^ze  of  passion  and  prejudice,    which  the  evidence  I 
have  been  endeavouring  faintly  to  describe  to  you  might 
be  supposed  likely  to  produce,    that  the  author,  whose 
narne  I  wilf  now  give  to  you,  sat  down  to  compos  the* 
book  which  is  prosecuted  to-day  as  a  libel. — ^The  history 
of  it  is  very  short  and  natural.     The  Rev,  Mr,  Loggan, 
minister  of  the  gospel  at  Leitlk  in  Scotland,  a  clergyman 
of  the  purest  morals,  and  as  you  will  see  by-and-by  of 
very  superior  talents,  well  acquainted  with  the  humai^ 
character,  and  knowing  the  difficulty  of  bringing  back 
public  opinion  after  it  is  settled  on  any  subject,  took  a 
warm  unbought,  and  unsolicited  interest  in  the  situation 
of  Mr.  Hastings,  and  determined,  if  possible,  to  arrest  ' 
and  suspend  the  public  judgment  concerning  him.     He 
kit    for  the  situation   of  a  fellow-citizen,  exposed  to  a 
rial   which,  whether  right  or  wrong,  is  undoubtedly  a 
cvere  one  *,  a  trial,  certainly  not  confined  to  a  few  cri- 
ninal  acts,  like  those  we  are  accustomed  to,  but  com- 
•rebending  the  transactions  of  a  whole  life,  and  the  com- 
licated   politics  of  entire  nations ;    a  trial,  which  had 
leither  visible  limits  to  its  duration,  bounds  to  its   ex- 
>encc,  nor  circumscribed  compass  for  the  grasp  of  me- 
apry  or  understanding;    a  trial,   which  had  therefore 

u  4  hxok^ 
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broke  loose  from  the  common  forum  of  decision,  and 
had  become  the  universal  topic  of  discussion  in  the  world, 
superseding  not  only  every  other  grave  pursuit,  but  every 
other  fashionable  dissipation. 

**  Gentlemen,  the  question  you  have  therefore  to  lay 
upon  all  this  matter,  is  extremely  simple ;   it  is  neither 
more  nor  less  than  this :  at  a  time   when  the  charges 
against  Mr.  Hastings  were,  by  the  implied  consent  of  the 
commons,  in  every  hand  and  on  every  table,  when  by 
their  managers,  the  lightning  of   eloquence  was  incest 
sanfly  consuming  him,  and  flashing  in  the  eyes  of  the 
public,  when  every  man  was  with  perfect  impunity  say- 
ing, and  writing,  and  publishing,  just  what  he  pleased 
of  the   supposed  plunderer   and  devastator  of  nations; 
would'  it  have  been  criminal  of  Mr.  Hastings  himself  to 
have  reminded  the  public,  that  he  was  a  native  of  this 
free   land    entitled   to   the   common  protection    of  her 
justice,  and  that  he   had  a  defence  in  his  turn  to  offev 
to   them,  the   outlines  of  which  he  implored  them,  in 
the  mean  time,  to  receive,  as  an  antidote  to  the  unlimited 
^nd  unpunished  poison  in  circulation  against  him  ? — Gen-^ 
tiement  this  is,  without  color  or  exaggeration,  the  true 
question   you  are  to  decide.     For  I  assert,  without  the 
hazard   of  contradiction,  that  if  Mr.  Hastings  himself 
could  have  stood  justified  or  excused  in  your  eyes,  for 
publishing  this  volume  in  his  own  defence,  the  author^ 
if  he  wrote  it  bond  fide  to  defend  him,  must  stand  equally 
excused  and  justified  j  and  if  the  author  be  justified  the 
publisher  cannot  be   criminal,  unless  you   had  evidence 
ihat  it  was  published  by  him  with  a  difierent  spirit  and 
intention  from  those  in  which  it  was  written.     The  ques- 
tion therefore  is  correctly  what  I  just  now  stated  it  to  be. 
Could  Mr.  Hastings  have  been  condemned  to  infamy  foir 

writing  this  book  ? 

"  Gentlemen, 


ff  Gentlemen,  I  tremble  with  indignation,  to  be  drivea 
to  put  such  a  question  in  England.     Shall  it  be  endured 
ythat  a  subject  of  this  country,  instead  of  being  arraigned 
and  tried  for  some  single  ^ct  in  her  ordinary  courts  where 
the  accusation^  as  Sspon  at  least  as  it  is  made  public  is 
followed  within  a  few  'hours  by  the  decision,  may  be  imr 
peached  by  the  commons  for  the  transactions  of  twenty 
years,    that  the  ^accusation  shall  spread  as  wide  as  the 
regio^i  of  letters,  and  the  accused  shall  stand  day  after 
4ay,  and  year  after  year,  as  a  spectacle  before  the  public; 
which  shall  be  kept  in  a  perpetual  inflammation  against 
him  ;  yet  that  he  shall  not,  without  the  severest  penalties^ 
be  permitted  to  submit  any  thing  to  the  judgment  of  man- 
kiud  in  his  defence  ?     If  this  be  law  (which  it  is  for  you 
to  day  to  decide),  such  a  man  has  no  trial ;    that  great 
hall,  built  by  our  fathers  for  English  justice,  is  no  longer 
a  court,  but  an  altar ;  and  a  Englishman,  instead  of  being 
judged  in  it  by  God  and  his  country,  is  a  victim  to  a  sa- 
crifice.— Gentlemen,  you  will  carefully  remember  that  I 
am  not  presuming  to  question  the  right  or  the  duty  of  the 
commons  of  Great  Britain  to  impeach  ;  neither  am  I  ar-  - 
ralgning   the  propriety  of  theii  selecting,   as  they  have 
done,  the  most  extraordinary  persons  for  ability  which  the 
age  has  produced  to  manage  their  impeachment.     Much 
less  am  I  censuring  the  managers  themselves,   charged 
with  the  conduct  of  it  before  the  lords,  who  were  un- 
doubtedly bound  by  their  duty  to  the  house,  and  to  the 
public,  to  expatiate  upon  the  crimes  of  the  persons  whom 
they  had  accused. — None  of  these  points  arc  questioned 
by  me,  nor  are  in  this  place  questionable.     I  only  desire 
to  have  it  decided,  whether  if  the  commons,  when  na- 
tional expedi^icy  happens  to  call  in  their  judgment  for 
m  impeachment,  shall,  instead  of  keeping  it  on  their  own 
jpecords,  and  carrying  it  with  due  solemnity  to  the  pecFs 

for 
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far  trial)  permit  it  without  censure  or  punishment  to  be 

sold  like  a  common  newspaper  in  the  shop  of  my  clientj 

so  crowded  with  their  own  members^  that  no  plain  man, 

without  privilege  of  parliament,  can  hope  even  for  a  sight 

of  the  fire  on  a  winter's  day,  every  roan  buying  it,  reading 

it,  and  commenting  upon  it,  this  gentleman  himself,  who 

IS  the  object  of  it,  or  his  friends  in  his  absence,  may  not, 

without  stepping  beyond  the  bounds  of  English  freedom, 

put  a  copy  of  what  is  thus  published  into  his  pocket,  and 

send  for  back  to  th^  very  same  shop  for  publication  a  bond 

fide^  rational,  able  answer  to  it,  in  order  that  the  bane  and 

antidote  may  circulate  together,  and  the  public  be  kept 

straight  till  the  day  of  decision.    Gentlemen,  if  you  think 

that  this  common  duty  of  self-preservation  in  the  accused 

himself,  which  nature  writes  as  a  law  upon  the  heart  of 

even  savages  and  brutes,  is  nevertheless  too  high  a  privi- 

le.^e  to  be  enjoyed  by  an  impeached  and  suffering  Eng** 

lishman  ^  or  if  you  think  it  beyond  the  office  of  humanity 

and  justice,  when  brought  home  to  the  hand  of  a  brother 

or  a  friend,  you  will  say  so  by  your  verdict  of  Guilty.—-* 

The  decision  will   then  be  yours ;  and   the  consolation 

mine,  that  I  laboured  to  avert  it,  a  very  small  part  of  the 

misery  which  will  follow  from^  it  is  likely  to  light  upon 

me ;  the  rest  will  be. divided  between  yourselves  and  your 

children, — Gentlemen,  I  observe  plainly,  and  with  infinite 

satisfaction,    that   you  are  shocked  and  offended  at  my 

even  supposing  it  possible  you  should  pronounce  such  a 

detestabl,e  judgment;  and  that  you  only  require  of  me  to 

make  out  to  your  satisfaction  {as  I  promised)  that  the  real 

scope  and  object  of  this  book  is  a  hondjide  defence  of 

Mr.  Hastings,  and  not  a  cloak  and  cover  for  scandal  on  the 

house  of  commons*     Gentlemen,  I  engage  to  do  this,  and  I 

engage  for  nothing  more ;  I  shall  make  an  open  manly 

defence—!^  mean  to  torture  no  expressions  from  their  na* 

tura\ 
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tural  constructions ;  to  dispute  no  inuendos  on  the  re* 
cord,  should  any  of  them  have  a  fair  application  5  nor  to 
conceal  from  your  notice  any  unguarded  intemperate  ex- 
pressions, which  may  perhaps  be  found  to  chequer  the 
vigorous  and  animated  career  of  the  work.     Such  a  coA- 
4uct,   might,  by  accident,  shelter  the  defendant,  but  it 
^ould  not  l^e  the  surrender  of  a  very  principle  on  which* 
alone  the  liberty  of  the  English  press  can  stand  ;  and  I 
shall  never  defend  any  man  from  a  teihporary  imprison-i^ 
ment,  by  the  permanent  loss  of  my  own  liberty  and  the  ruin 
of  my  country.    I  mean  therefore  to  submit  to  you,  that 
though  you  should  find  a  few  lines  in  page  thirteen  or 
twenty-one,  a  few  more  in  page  fifty-one,  and  some  in 
other  places,  contahiing  expressions  bearing  on  the  house 
of  commons  even  a$  a  body,  which  if  written  as  inde- 
pendent paragraphs  by  themselves,  would  be  indefensible 
libels ;  yet  that  you  have  a  right  to  pass  them  over  in 
judgment,  provided  the  substance  clearly  appears  to  be 
bond  Jide  conclusion,  arising  from  the  honest  investigation 
of  a  subject  which  it  was  lawful  to  investigate  \  and  the^ 
quesrionable  expressions,  the  visible  effusions  of  a  zealous 
temper,  engaged  in  an  honorable  and  legal  pursuit.  After 
|his  preparation,  I  am  not  afraid  to'  lay  the  book  in  its 
genuine  sjate  befpre  you.'*    {^Here  Mr.  Ersltne  compared 
with  wonderful  ingenuity  the  several  passages  of  the  book, 
and  endeavoured  to  shewj  that  the  whole  work  was  a  bona, 
fide  defence  of  Mr,  Hastings  ;  and  that  the  terms  of  obloquy 
ivere  directed  against  the  individual  accusers  of  him  and  not 
against  the  house  of  c»mmonsJ\  He  then  proceeded.  <*  Here, 
gentlemen,**  said  he,  *^  we  muft  be  permitted  to  pause  toge- 
ther a  little  ;  for  in  examining  whether  these  pages  were 
written  as  an  honest  answer  to  the  charges  of  the  house  of 
commons,  or  as  a  prostituted  defence  of  a  notorious  cri- 
pwial.  whom  the  writer  believed  to  be  guilty,  truth  be^ 

comes 
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pomes  material  at  every  step.  For,  if  in  any  inftance  he  bfl 
detected  of  a  wilful  misrepresentation,  he  is  no  longer  ^u 
object  of  your  attention. 

f*  Will  the  Attorney-General  proceed  then  to  detect 
^he  hypocrisy  of  our  author,  by  giving  us  some  detail  of 
the  proofs  by  which  these  personal  enormities  have  been 
cftabKshed,   and  which  the  writer  mull  be  supposed  to 
have  been  acqusfinted  with  ?  I  ask  this  as  the  defender  of 
Mr.  Stockdale,  not  of  Mr.  Hastings,  with  whom  I  have 
no  concern.- — I  am  sorry,  indeed,  to  he  so  often  obliged 
to  repeat  this   protest;  but  I  really  feel  myself  embar- 
rassed with  those  repeated  coincidences  of  defence  which 
thicken  on  n^e   a$  I  advance,  and  which  were,  no  doubt, 
overlooked  by  the  commons  when  they  direfted  this  inter- 
locutory enquiry  into  his  condijct.     I  ask  then,  as  cotmsel 
for  Mr.  Stockdale,  whether,  when  a  great  state  criminal 
is  brought  for  justice  at  an  immense  expence  to  the  pub- 
lic, accused  of  the  most  oppressive  cruelties,  and  charged 
with  the  robbery  of  princes  and  the  destruction  of  nations, 
^it  is  not  open  to  any  one  to  ask,  who  are  his  accusers  ? 
What  are  the  sources  and  the  authority  of  these  shocking 
complaints  ?  Where  are  the  ambassadors  or  memorials  of 
those  princes  whose  revenues  he  has  plundered  ? — Where 
are  the  witnesses  for  those  unhappy  m^n  in  wjiose  per- 
sons the  rights  of  humanity  have  been  violated  ?    How 
deeply  buried  is  the  blood  of  the  innocent  that  it  does' 
not  rise   up    in  .retributive  judgment  to  confound  the 
guilty  !  These  surely  are  questions,  which  when  a  fellow 
citizen  is  upon  a  long,  painful,  and  expensive  trial,  hu- 
manity has  a  right  to  propose ;  which  the  plain  sense  of 
'  the  most  unlettered  man  may  be  expected  to  dictate,  and 
which  all  history  must  provoke  from  the  more  enlight- 
ened. 

"  When 


♦'  When  Cicero  impeached  Verres,  before 'the  great 
tribunal  of  Rome,  of  similar  cruelties  and  depredations 
in  her  provinces,  the  Roman  people  were  not  left  to  such 
enquiries.  All  Sicily  surrounded  the  forum^  demanding 
justice  upon  her  plunderer  and  spoiler;^  with  tears  and  im- 
-precations.  It  was  not  by  the  eloquence  of  the  orator^ 
but  by  the  cries  and  tears  of  the  miserable,  that  Cicero 
prevailed  in  that  illustrious  cause.  Verres  fled  from  the 
oaths  of  his  accusers  and  their  witnesses,  ^nd  not  from 
the  voice  of  Tully ;  who,  to  preserve  the  fame  of  his  elo- 
quence, published  the  five  celebrated  speeches  which 
were  never  delivered  against  the  criminal,  because  he  had 
fled  from  the  city,  appalled  with  the  sight  of  the  prose- 
cuted and  the  oppressed. — ^It  may  be  said,  that  the  cases 
of  Sicily  and  India  are  widely  different ;  perhaps  they 
iti ay ;  whether  they  are  or  not,  is  foreign  to  my  purpose. 
I  am  not  bound  to  deny  the  possibility  of  answers  to 
'  such  questions ;  I  am  only  vindicating  tbe  right  to  ask 
them.  .  .         . 

*<  Gentlemen  another  passage,   arraigned  by  the  in- 
formation is  this : 

*  An  impeachment  of  error  in  judgment  with  regard  to 

*  the  quantum  of  a  fine,  and  for  an  intention  that  never 
«  was  executed^  and  never  known  to  the  ofFcnding  party, 
^  characterises  a  tribunal  inquisition^  rather  than  a  court 

*  parliament.* 

«<  Gentlemen,  I  am  ready  to  admit  that  this  sentiment 
might  have  been  expressed  in  language  more  reserved 
and  guarded;  but  you  will  look 'to  the  sentiment  itself, 
rather  than  to  its  dress  *,  to  the  mind  of  the  writer,  and 
not  with  the  bluntness  with  which  he  may  happen  to 
express  it*  It  is  obviously  the  language  of  a  warm  man, 
engaged  in  the  honest  defence  of  his  friend,  and  who  is 
brought  to  what  he  things  a  just  conclusion  in  argument, 

which 
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which  perha{>s  becomes  offensive  in  proportion  to  lik 
truth.  Truth  is  undoubtedly  no  warrant  for  writing  what 
18  reproachful  of  any  private  man;  for  if  a  member  of 
«ociety  lives  within  the  law,  then  if  he  offends  it  is  against 
God  alone,  and  man  has  nothing  to  do  with  him ;  and  if 
he  transgress  the  laws,  the  libeller  should  arraign  him  bci^ 
£bre  them,  instead  of  presuming  to  try  him  himself.  But 
as  to  writings  on  general  sub/ects,  which  are  not  charged 
as  an  infringement  on  the  rights  of  individuals,  but  as  of 
a  seditious  tendency,  it  is  far  otherwise. — When  in  the 
progress  either  of  legislation  or  of  high  national  justice  in 
parliament,  they  who  are  amenable  to  no  law,  are  sup- 
posed to  have  adopted  through  mistake  or  error  a  prin-^ 
ciple  which,  if  drawn  into  precedent,  might  be  danger- 
ous to  the  public ;  I  shall  not  admit  it  to  be  a  libel  in  the 
course  of  a  legal  ^nd  bona  fide  publication,  to  state  that  suth 
a  principle  had,  in  fact,  been  adopted ;  for  the  people  of 
England  are  not  to  be  kept  in  the  dark,  touching  the  pro-^ 
ceedings  of  their  own  representatives.  Let  us  therefore 
coolly  examine  this  supposed  offence,  and  see  what  it 
amounts  to. — ^First,  Was  not  the  conduct  of  the  right 
honorable  gentleman,  whose  name  is  here  mentioned^ 
exactly  what  it  is  represented? — ^Will  the  Attomey-Gc-t 
neral,  whowas  present  in  the  house  of  commons,  say  that 
it  was  not  ?  Did  not  the  minister  vindicate  Mr.  Hastings 
in  what  he  had  done;  and  was  not  his  consent  to  that  ar-^ 
ride  of  the  impeachment  founded  on  the  intention  of  levy- 
ing a  fine  on  the  Zemindar  for  the  service  of  the  state^ 
beyond  the  quantum  which  he  the  minister  thought  real- 
sonable  ?  What  else  is  this  but  an  impeachment  of  error  in 
judgment  in  the  quantum  of  a  fine  ? — So  niuch  for  the 
'firft  part  of  the  sentence,  which,  regarding  Mr.  Pitt  only, 
is  foreign  to  our  purpose ;  and  as  to  the  last  part  of  it, 
which  imputes  the  sentiments  of  the  minister  to  the  ma- 
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jority  tliat  followed  hir^  with  their  votes  on  the  question, 
that  appears  to  be  giving  handsome  credit  to  the  majority 
for  having  voted  from  conviction,  and  not  from  courtesy 
to  the  minister.     To  have  supposed  otherwise,  I  dare  not 
saj^^  would  have  been  a  more  natural  libel,  but  it  would  cer* 
tainly  have  been  a  greater  one. — ^The  sum  and  substance 
therefore  of  the  paragraph  is  only  this.    That  an  impeach- 
ment for  an  error  in  judgment,  is  not  consistent  with  the 
theory  or  the  practice  of  the  English  government, — So 
SAT  I.     I  say  without  reserve,  speaking  merely  in  the  ab- 
stract, and  not  meaning  to  decide  upon  the  merits  of  Mr. 
Hastings's  cause,   that  an  impeachment  for  an  error  in 
judgment  is  contrary  to  the  whole  spirit  of  English  crimi- 
nal justice,  which,  though  not  binding  on  the  house  of 
commons,  ought  to  be  a  guide  to  their  proceedings.  I  say 
that  their  extraordinary  jurisdiction  of  impeachment,  ought 
never  to  be  assumed  to  expose  error,  or  to  ccourge  mis- 
fortune, but  to  hold  up  a  terrible  example  to  corruption 
and  iviljul  abuse  of  authority  by  extra-legal  pains. — ^If 
public  men  are  always  puniflied  with  due  severity,  when 
the  lource  of  their  misconduct  appears  to  have  been  self- 
ishly corrupt i  and  criminal ^  the  public  can  never  suffer  when 
their  errors  are  treated  with  gentleness ;  for  no  man  from 
such  protection  to  the  magistrate  can  think  lightly  of  the 
charge  of  magistracy  itself,   when  he  sees  by  the  lan- 
guage of  the  saving  judgment,  that  the  only  title  to  it  is 
an  honest  and  zealous  intention^ 

<*  Gentlemen,  if  at  this  moment,  or  indeed  in  any 
other  in  the  whole  course  of  our  history,  the  people  of 
England  were  to  call  upon  every  man  in  this  impeaching 
house  of  commons,  who  had  given  his  voice  on  pub- 
lic questions,  or  voted  in  authority  civil  or  military,  to 
answer  for  the  issues  of  our  councils  and  our  wars,  and 
if  honest  single  intentions  for  the  public  service  were  re- 
fused 
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_  • 

fused  as  answers  to  impeachment,  we  should  have  inatijT 
relations  to  mourn  for,  and  many  friends  to  deplore.  For 
my  own  part,  gentlemen,  I  feel,  I  hope  for  my  country 
as  much  as  any  man  that  inhabits  it :  but  I  would  rather 
see  it  fall,  and  be  buried  in  its  ruins,  than  lend  my  voice 
to  wound  any  minister,  or  other  respectable  person,  how- 
ever unfortunate,  who  had  fairly  followed  the  lights  of 
his  understanding,  and  the  dictates  of  his  conscience  for 
their  preservation. — Gentlemen,  this  is  no  theory  of  mine ; 
it  is  the  language  of  English  law,  and  the  protection 
which  it  affords  to  every  man  in  office,  from  the  highest 
to  the  lowest  trusts  of  government. 

**  In  no  one  instance  that  can  be  naiAed,  foreign  or  do*^ 
mestic,  did  the  court  of  King's  Bench  ever  interpose  its 
extraordinary  jurisdiction,  by  information  against  any  ma- 
gistrate for  the  widest  departure  from  the  rule  of  his 
^  duty,  without  the  plainest  and  clearest  proof  of  corruption. 
God  forbid  that  a  magistrate  should  suffer  from  an  error 
in  judgment,  if  his  purpose  was  honestly  to  discharge 
his  trust.  We  cannot  stop  the  ordinary  course  of  jus- 
tice; but  wherever  the  court  has  a  discretion,  silth  a 
magistrate  is  entitled  to  its  protection.  I  appeal  to  the 
noble  judge,  and  to  every  man  who  hears  me,  for  the 
truth  and  universality  of  this  position.  And  it  would  be 
a  strange  solecism  indeed  to  assert,  that  in  cases  where  the 
supreme  court  of  criminal  justice  in  the  nation  would  re- 
fuse to  interpose  ap  extraordinary  though  a  legal  jurisdic- 
tion, on  the  principle  that  the  ordinary  execution  of  the 
laws  should  never  be  exceeded,  but  for  the  punishment  of 
malignant  guilt,  the  commons  in  their  judicial  capacity, 
growing  out  of  the  same  constitution,  ftiould  reject  that 
principle,  and  stretch  them  still  further  by  a  jurisdiction 
still  more  eccentric, — Many  impeachments  have  taken  place, 
because-the  law  could  not  adequately  punish  the  objects  of 

them  \ 


rORENSIC  ELOQUENCE.  305 

them ;  but  who  ever  heard  of  one  being  set  on  foot  be- 
cause the  law  upon  principle  'ivou)d  not  punish  them  ?^-* 
Many  impeachments  have  been  adopted  for  a  higher  ex»« 
ample  than  a  prosecution  in  the  ordinary  courts,  but 
surely  never  for  a  different  example. — ^The  matter  ther©» 
fore,  in  the  offensive  paragraph,  is  not  only  an  indisput* 
able  truth,  but  a  truth  in  the  propagation  of  which  wc., 
are  all  deeply  concerned. 

<*  Whether  Mr.  Hastings,  in  this  instance,  acted  from 
corruption,  or  from  zeal  for  his  employers,  is  whatj  have 
nothing  to  do  with ;  it  is  to  be  decided  in  judgment ;  my 
duty  stops  with  wishing  him,  as  I  do,  an  honorable  deli<* 
verance. — Whether  the  minister  or  the  commons  mean, to 
found  this  article  of  the  impeachment  on  mere  error  with- 
out corruption,  is  likewise  foreign  to  the  purpose.  The 
author  could  only  judge  from  what  was  said  and  done  on 
the  occasion.  He  only  sought  to  guard  the  principle 
which  is  a  common  interest,  and  the  rights  of  Mr.  Hast« 
ings  under  it ;  and  was  therefore  justified  in  publishing, 
that  an  impeachment,  founded  in  error  in  judgment,  was 
to  all  intents  and  purposes  illegal,  unconstitutional,  and 
unjust. — Gentlemen,  it  is  now  time  for  us  to  return  again 
to  the  work  under  examination. 

The  author  having  discussed  the  whole  of  the  first 
article  through  so  many  pages,  without  even  the  impu- 
tation of  an  incorrect  or  intemperate  expression,  except 
in  the  concluding  passage,  the  meaning  of  which  I  trust 
I  have  explained,  goes  on  with  the  same  earnest  disposi- 
tion  to  the  discussion  of  the  second  charge,  respecting  the 
princess  of  Oude,  which  occupies  eighteen  pages,  not  one 
syllable  of  which  the  attorney-general  has  read,  and  on 
vrhich  there  is  not  even  a  glance  at  the  house  of  com- 
mons ;  the  whole  of  this  answer  is  indeed  so  far  from  being 
u  mere  cloak  for  the  introduction  of  slander,  that  I  aver 
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it  to  be  one  of  the  most  masterly  pieces  of  writing  I  ever 
read  in  my  life :  from  thence  he  goes  on  to  the  charge  o£ 
contracts  and  salaries>  which  occupies  five  pages  more^  in 
which  there  is  not  a  glance  at  the  house  of  commons^  nor 
a  word  read  by  the  attorney-general.  He  afterwards 
defends  Mr,  Hastings  against  the  charges  respecting  the 
opium  contracts.  Not  a  glance  at  the  house  of  com- 
mons; not  a  word  by  the  attorney-general.  And,  in 
short,  in  this  manner  he  goes  on  with  the  others,  to  the 
clid  of  the  book. — Now  is  it  possible  for  any  being  to  be- 
lieve, that  a  man,  having  no  other  intention  than  to  vilify 
the  house  of  commons  (as  this  information  charges),  should 
yet  keep  his  mind  thus  fixed  and  settled  as  the  needle 
to  the  pole,  upon  the  serious  merits  of  Mr.  Hastings'  de- 
fence, without  ever  straying  into  matter  even  questionable, 
Except  in  the  two  or  three  selected  parts  out  of  two  or 
three  hundred  pages.  This  is  a  forbearance  which  could 
not  have  existed,  if  calumny  and  detraction  had  been  the 
malignant  objects  which  led  him  to  the  enquiry  and  pub- 
lication. The  whole  fallacy  therefore  arises  from  hold- 
ing up  to  view  a-  few  detached  passages,  and  carefully 
concealing  the  general  tenor  of  the  book. 

<*  Having  now  finished  most,  if  not  all  of, these  critical 
observations,  which  it  has  been  my  duty  to  make  upon 
this  unfair  mode>  of  prosecution ;  it  is  but  a  tribute  of 
common  justice  to  the  attorney-general,  (and  which  my. 
personal  regard  for  him  makes  it  more  pleasant  to  pay,) 
that  none  of  my  commentaries  reflect  in  the  most  distant 
manner  upon  him;  nor  upon  the  solicitor  for  the  crown, 
who  sits  near  me,  who  is  a  person  of  the  most  correct 
honor ; — far  from  it.  The  attorney-general,  having  or- 
ders to  prosecute  in  consequence  of  the  address  of  thq 
house  to  his  Majesty,  had  no  choice  in  the  mode ;  no 
means  at  all  of  keeping  the  prosecutors  before  yeu  in 
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countenance,  but  by  the  course  which  has  been  pursued ; 
but  so  far  has  he  been  from  enlisting  into  the  cause  those 
prejudices,  which  it  is  not  difficult  to  slide  into  a  busi- 
ness originating  from  such  exalted  authority,  he  has 
honorably  guarded  you  against  them,  pressing  indeed 
severely  upon  my  client  with  the  ^yeight  of  his  ability, 
but  not  with  the  glare  and  trappings  of  his  high  ofii(5e. — 
Gentlemen,  I  wish  that  fpy  strength  would  enable  me  to 
convince  you  of  the  author's  singleness  of  intention,  and 
of  the  merit  and  ability  of  his  work,  by  reading  the  whole 
that  remains  of  it.  But  my  voice  is  already  nearly  ex-' 
hausted  5  I  am  sorry  my  client  shoul4  be  a  sufierer  by  my 
infirmity. 

«  Gentlemen,  if  this  book  contains  a  wilfully  false  ac- 
count, of  the  instructions  given  to  Mr.  Hastings  for  his 
government,  and  of  bis  conduct  under  them,  the  author 
and  "publisher  of  it  deserve  the  severest  punishment  for 
a  mercenary  imposition  on  the  public.     But  if  it  be  true 
that  he  was  directed  to  make  the  safety  and  prosperity  of 
Bengal  the  first  object  of  his  attention,  and  that  under  his 
administration  it  has  been  safe  and  prosperous  ;  if  it  be 
true  that  the  security  and  preseiration  of  our  possessions 
and  revenues  in  Asia  were  marked  out  to  him  as  the 
great  leading  principle  of  his  government,  and  that  these 
possessions  and  revenues,  amidst  unexampled  dangers, 
have  been  secured  and  preserved ;  then  a  question  may 
be  unaccountably  mixed  with  your  consideration,  much 
beyon4  the  consequence  of  the  present  prosecution,  in- 
volving perhaps  the  merits  of  the  impeachment  itself 
which  gave  it  birth ;  a  question  which  the  commons,  as 
prosecutors  of  Mr.  Hastings,  should,  in  common  pru- 
dence, have  avoided ;  unless  that,  regretting  the  unwieldy 
length  of  their  proceedings  against  him,  they  wished  to 
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afFord  him  the  opportunity  of  this  strange  anomalous  de- 
fence.— For  although  I  am  neither  his  counsel^  nor  de- 
sire to  have  any  thing  to  do  with  his  innocence,  yet,  in 
the  collateral  defence  of  my  client,  I  am  driven  to  state 
matter  which  may  be  considered  by  many  as  hostile  to 
the  impeachment.  For  if  our  dependencies  have  been 
secured,  and  their  interests  promoted,  I  am  driven,, in 
the  defence  of  my  client,  to  remark,  that  it  is  mad  and 
preposterous  to  bring  to  the  standard  of  justice  and  hu- 
manity the  exercise  of  a  dominion  founded  upon  violence 
and  terror.  It  may  and  must  be  true,  that  Mr.  Hastings 
has  repeatedly  offended  against  the  rights  and  privileges 
of  Asiatic  government,  if  he  was  the  faithful  deputy  of 
a  power  which  could  not  maintain  itself  for  an  hour 
without  trampling  upon  both :  he  may  and  must  have 
offended  against  the  laws  of  God  and  nature,  if  Ke  was 
the  faithful  viceroy,  of  an  empire  wrested  in  blood  from 
the  people  to  whom  God  and  nature  had  given  it :  he 
may  and  must  have  preserved  that  unjust  dominion  over  a 
timorou)i  and  abject  nation,  by  a  terrifying,  overbearing, 
insulting  superiority,  if  he  was  the  faithful  administrator 
of  your  government,  which,  having  no  root  in  consent  or 
afii^ction,  iio  foundation  in  similarity  of  interests,  nor 
support  from  any  one  principle  which  cements  men  to- 
gether in  society,  could  only  be  upheld  by  alternate  stra- 
tagem and  force.  The  unhappy  people  of  India,  feeble 
and  effeminate  as  they  are  from  the  softness  of  their  cli- 
mate, apd  subdued  and  broken  as  they  have  been  by  the 
knavery  and  strength  of  civilization,  still  occasionally  ftart 
up  in  all  the  vigor  and  intelligence  of  insulted  nature. 
To  be  governed  at  all,  they  must  be  governed  with  a  rod 
of  iron  ;  and  our  empire  in  the  eaft  would  over  and  over 
again  have  been  lost  tp  Great  Britain,  if  civil  skill  and  .mili- 
tary 
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taiy  prowess  had  not  united  their  efforts  to  support  aii 
authority  which  heaYen  never  gave^  by  n\ean8  which  it 
never  can  sanction. 

<<  Gentlemen,  I  think  I  can  observe  that  you  are 
toucKed  with  this  way  of  considering  the  subject ;  and  I 
can  account  for  it.  I  have  not  been  considering  it  through 
the  cold  medium  of  books,  but  have  been  speaking  of 
man  and  his  nature,  and  of  human  dominion,  from  what  I 
have  seen  of  them  myself  amongst  reluctant  nations  sub<* 
mitting  to  our  authority.  I  know  what  they  feel,  and  how 
such  feeling  can  alope  be  repressed.  I  have  heard  them 
in  my  youth  from  a  naked  savage,  in  the  indignant  cha<^ 
racter  of  a  prince  surrounded  by  his  subjects,  addressing 
the  governor  of  a  British  colofiy,  holding  a  l>undle  of 
sticks  in  his  hand,  as  the  notes  of  his  unlettered  clo* 
quence.  «*  Who  is  it,*'  said  the  jealous  ruler  over  the 
desert,  encroached  upon  by  the  restless  foot  of  English 
^dventute-^*  Who  is  it  that  causes  this  river  to  rise  in 
the  high  mountains,  and  to  empty  itself  into  the  ocean  f 
Who  is  it  that  causes  to  blow  the  loud  winds  of  wii^ 
ter,  and  that  calms  them  again  in  the  summer  ?  Who 
is  it  that  rears  up  the  shade  of 'these  lofty  forests,  and 
blasts  them  with  the  quick  lightning  at  his  pleasure  i 
The  same  Being  who  gave  to  you  a  country  on  the 
other  side  of  the  waters,  and  gave  ours  to  us ;  and  by 
this  title  we  will  defehd  it,'  said  the  warrior,  throw- 
ng  down  his  tomohawk  upon  the  ground,  and  raising 
the  war  sound  of  his  nation.  These  are  the  feeiii^gs  of 
subjugated  man  all  round  the  globe ;  and  depend  upon  it, 
nothing  but  fear  will  control  where  it  is  in  vain  to  look 
for  afiection. 

<<  Thc'se  reflections  are  the  only  antidotes  to  those  ana* 
themas  of  super-human  eloquence  which  have  lately  shook 
these  walk  that  surround  us  *,  but  which  it  unaoco^intably 
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falls  to  my  province,  whether  I  will  or  no,  a  little  to  stem  the 
torrent  of ;  by  reminding  you  that  you  have  a  mighty  sway 
in  Asia,  whicKcannot  be  maintained  by  the  finer  sympathies 
of  life,  or  the  practice  of  its  charities  and  affections. 
What  will  they  do  for  you  when  surrounded  by  two  hun- 
dred thousand  men  with  artillery,  cavalry,  and  elephants, 
calling  upon  you  for  their  dominions  which  you  have  rob- 
bed them  of  ?  Justice  may,  no  doubt,  in  such  a  case,  for- 
bid the  levying  of  a  fine  to  pay  a  revolting  soldiery  :  a 
treaty  may  stand  in  the  way  of  increasing  a  tribute  .to 
keep  up  the  very  exiftence  of  the  government  j  and  deli- 
cacy for  women  may  forbid  all  entrance  into  a  zenana  for 
money,  whatever  may  be  the  necessity  for  taking  it.— 
All  these  things  must  ever  be  occurring.  But  under  the 
pressure  of  such  constant  difficulties,  so  dangerous  to 
national  honor,  it  might  be  better  perhaps  to  think  of  ef- 
fectually securing  it  altogether,  by  recalling  our  troops 
and  our  merchants,  and  abandoning  our  oriental  empire. 
Until  this  is  done,  neither  religion  nor  philosophy  can  be 
pressed  ^ery  far  into  the  aid  of  reformation  and  punish- 
ment. If  England,  from  a  lust  of  ambition  and  domi- 
nion, will  insist  on  maintaining  despotic  rule  over  distant 
and  hostile  nations :  beyond  all  comparisonjmore  nume- 
rous and  extended  than  herself,  and  gives  commission  to 
her  viceroys  to  govern  them  with  no  other  instructions 
than  to  preserve  them,  and  to  'secure  permanently  their 
revenues ;  with  what  colour  of  consistency  or  reason  can 
she  place  herself  in  the  moral  chair,'  apd  afFect  to  be 
shocked  at  the  execution  of  her  own  orders ;  ad)i«rting  to 
the  exact  measure  of  wickedness  and  injustice  necessary 
to  their  execution,  and  complaining  only  of  the  excess  as  the 
immorality;  considering  her  authority  as  a  dispensation  for 
breaking  the  commands  of  God ;  and  the  breach  of  them 
-as  only  punishable  when  contrary  to  the  ordinances  of 
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Irian  ?— Gentlemen,  such  a  proceeding  begets  serious  Re- 
flections. It  would  perhaps  be  better  for  the  masters  and 
servants  of'  all  such  governments  to  join  in  supplication, 
that  the  Great  Author  of  violated  humanity  may  not 
confound  them  together  in  one  common  judgment. 
Gentlemen,  I  find  as  I  said  before,  I  have  not  sufficient 
strengtli  to  go  on  with  the  remaining  part  of  the  book ; 
I  hope,  however,  that,  notwithstanding  my  omissions,  you 
arc  now  completely  satisfied 5  that  whatever  errors  or  mis- 
conceptions may  have  misled  the  writer  of  these  pages, 
the  justification  of  a  person  whom  he  believed  to  be  in- 
nocent, and  whose  accusers  had  appealed  to  the  public, 
was  the  single  object  of  his  contemplation.  If  I  have 
succeeded  in  that  object,  every  purpose  which  I  had  in  ad- 
dressing you  has  been  answered.  . 

'<  It  only  no%  remains  to  remind  you,  tl^at  another 
consideration  has  been  strongly  pressed  upon  you,  and, 
no  doubt,  will  be  insisted  on  in  reply.  You  will  be  told, 
that  the  matters  which  I  have  been  justifying  as  legal,  and 
even  meritorious,  have  therefore  not  been  made  the  sub- 
ject of  complaint  i  and  that  whatever  intrinsic  merit  parts 
of  the  book  may  be  supposed  or  even  admitted  to  possess, 
such  merit  can  afford  no  justification  to  the  selected  pas- 
sages; some  of  whichj  even  with  the  context,  carry 
the  meaning  charged  by  the  infprmation,  and  which  are 
indecent  animadversions  on  authority. 

<*  Gentlemen,  to  this  I  would  answer,  (still  protest •■ 
ing  as  I  do  against  the  application  of  any  one  of  the  in- 
uendps,)  that  if  you  are  firmly  persuaded  of  the 
singleness  and  purity  of  the  author's  intentions,  you  are 
not  bound  to  subject  him  to  infamy^  because,  in  the 
jealous  career  of  a  just  and  animated  composition,  he 
happens  to  have  tripped  with  hi^  pen  into  ^n  intempc- 
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rate  expression  iii  one  or  two  instances  of  a  lofig  wotk« 
tf  this  severe  duty  were  binding  on  your  consciences^  the 
liberty  of  the  press  would  be  an  empty  soutid^  and  no 
man  could  venture  to  write  on  any  subject,  however  pure 
his  subject,  without  an  attorney  at  one  elbow  and  a  coun« 
sel  at  the  other.  From  minds  thus  subdued  by  the  ter* 
rors  of  punishment,  there  could  issue  no  works  of  genius 
to  expand  the  empire  of  hun\an  reason ;  nor  any  masterly 
compositions  on  the  general  nature  of  government  v  by 
the  help  of  which,  the  great  commonwealths  of  mankind 
have  founded  their  establishments ;  much  less  any  of 
those  useful  applications  of^  tbem  to  critical  conjunctures^ 
by  which,  from  time  to  time,  our  own  constitution,  by  the 
exertion  of  patriot  citizens,  has  been  brought  back  to  its 
standard.  Under  such  terrors,  all  the  great  lights  of 
science  and  civilization  must  be  extingjaished ;  for  men 
cannot  communicate  their  free  thoughts  to  one  another 
Vrith  a  lash  held  over  their  heads. 

<<  It  is  the  nature  of  every  thing  that  is  great  and  use- 
ful, both  in  the  animate  and  inanimate  world,  to  be  wild 
and  irregular ;  and  we  must  be  contented  to  take  them 
with  their  alloys  which  belong  to  them  or  live  without 
them.  Genius  breaks  from  the  fetters  of  criticism,  but 
its  wanderings  are  sanctioned  by  its  majesty  and  wi^dom^ 
when  it  advances  in  it^  path,  subject  it  to  the  critic, 
what  you  tame  it  into  dulness.  Mighty  rivers  break 
down  their  banks  in  the  winter,  sweeping  away  to  death 
the  flocks  which  are  fattened  on  the  soil  that  they  ferti- 
lize in  the  summer ;  the  few  may  be  saved  by  embank- 
ments from  drowning;  but  the  flock  must  perish  for 
hunger.  Tempests  occasionally  shake  our  dwellings, 
and  dissipate  our  commerce  ;  but  they  scourge  before 
thepi  the  lazy  elernents,  which  without  them  would  stag- 
nate 


nate  into  pestilence.  In  like  manner,  liberty  herself,  the 
l^st  and  best  gift  of  God  to  his  creatures,  must  be  taken 
just  as  she  is  ;  you  may  pare  her  down  into  bashful  regu<* 
larlty,  and  shape  her  into  a  perfect  model  of  severe  scru** 
pulouslaw;  but  sAe  will  be  liberty  no  longer,  and  you 
must  be  content  to  die  under  the  lash'  of  this  inexor<r 
able  justice,  which  you  have  exchanged  for  the  banner  of 
freedom* 

'f  If  it  be  asked  where  the  line  to  this  indulgence  and  lm«* 
punity  is  to  be  drawn,  the  answer  is  easy :  the  libertjf 
of  the  press  on  general  subjects^  comprehends  and  implies 
as  much  strict  observance  of  positive  law  as  is  consisteat 
with  perfect  purity  of  intention,  and  equal  and  useful  so* 
ciety  ;  and  what  that  latitude  is,  cannot  be  promulgated 
in  the  abstract,  but  must  be  judged  of  in  the  particular 
instance,  and  consequently  upon  this  occasion  must  be 
judged  of  by  you,  without  forming  any  possible  precedent 
for  any  other  case  ;  and  where  can  the  judgment  be  pos- 
sibly 60  5afe  as  with  the  members  of  that  society  which 
alone   can  suffer,  if  the  writing  is  calculated  to  do  mis«r 
chief  to  the  public. — ^You  must  therefore  try  the  book 
by  that  criterion,  and  say  whether  the  publication  wat 
premature  atid   oflensive;    or,  in  other  wofds^  whether 
^he  publisher  was  bound  to  have  suppressed  it,  ^ntil  the 
public  ear  was  anticipated  and  abused,  and  every  avenue 
to  the  human  heart  or  understanding  secured  and  blocked 
Up.     I  see  around  me  those,  by  whom,  by-and-by,  Mr* 
Hastings  will  be  most  ably  and  eloquently  defended*; 
but  I  am  sorry  to  remind  my  friends,  that,  but  for  the 
right  of  suspending  the  public  judgment  concerning  him 
till  their  season  of  exertion  comes  rounds  the  tongues  of 
angels  would  be  insufficient  for  the  task. 

•  Mr.  l#aw,  (now  Lord  EIlenboroogl»)  Mr*  Plumer,  and  Mr.  Dallas. 

^^  Gentlemen^ 
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<<  Gentlemen,  I  hope  I  have  noV  performed  my  duty 
to  my  client,  I  sincerely  hope  that  I  have,  for,  certsunly, 
if  ever  there  was  a  man  pulled  the  other  way  by  his  in- 
terests and  afFections,  if  ever  there  was  a  man  who  should 
have  trembled  at  the  situation  in  whicOT  have  been  placed 
on  this  occasion,  it  is  myself,  who  not  only  love  honor 
and  respect,  but  whose  future  hopes  and  preferments  are 
linked  ffom  free  choice  with  those  who,  from  the  mistakes 
•f  the  author,  are  treated  with  great  severity  and  injustice. 
These  are  strong  retardments;  but  I  have  been  urged  on 
to  activity  by  considerations,  which  can  never  J)e  incon- 
sistent with  honorable  attachmonts,  either  in  the  political 
or  social  world,  the  love  of  justice  and  of  liberty,  and  a 
zeal  for  the  constitution  of  the  country,  which  is  the  in- 
heritance of  our  posterity,  of  the  public,  and  of  the  world. 
These  are  the  motives  which  have  animated  me  in  defence 
of  this  person,  who  was  an  entire^stranger  to  me ;  whose 
shop  I  never  go  to,  and  the  author  of  whose  publication, 
as  well  as  Mr.  Hastings  whcJ  is  the  object  of  it,  I  never 
spoke  to  in  my  life, 

<<  One  word  more,  gentlemen,  and  I  have  done. 
Every  human  tribunal  ought  to  take  care  to  administer 
justice,  as  we  look  hereafter  to  have  justice  administered 
to  ourselves.  Upon  the  principle  which  the  Attorney-* 
General  prays  sentence  upon  my  client— God  have  mercy 
"  upon  us ! — instead  of  standing  before  him  in  judgment  with 
the  hopes  and  consolations  of  christians,  we  must  call  upon 
the  mountains  to  cover  us ;  for  which  of  us  can  present, 
for  omniscient  examination,  a  pure,  unspotted,  and  fault* 
less  course  ? — But  I  humbly  expect  the  benevolent  author 
of  our  being  will  judge  us  as  I  have  been  pointing  out  for 
your  example.  Holding  up  the  great  volume  of  oup 
livi*3  in  his  hands,  and  regarding  the   general  scope  of 
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diem^  if  he  disoovers  benevolence,  cliarity>  and  good-will 
to  man,  beating  in  the  heart,  where  he  alone  can  look  ; — 
if  he  finds  that  our  conduct,  thougH  often  forjced  out  of 
the  path  by  our  infirmities,  has  been  in  general  well  di- 
rected ;  his  all-searching  eye  will  assuredly  nevejr  pursue 
us  into  those  little  corners  of  our  lives,  much  less  will 
his  justice  select  them  for  punishment;  without  the  ge- 
neral context  of  an  existence,  by  which  faults  tnay  be 
sometimes  found  to  have  grown  out  of  virtues ;  and  very 
many  of  our  heaviest  offences  have  been  grafted  by  hii* 
man  imperfection  uppn  the  best  and  kindest  of  our  affec- 
tions. No,  gentlemen,  believe  me,  this  is  not  the  course 
of  divine  justice,  or  there  is  no  truth  in  the  gospels  of 
heaven.— rif  the  general  tenor  of  a  man's  conduct  be  such 
as  I  have  represented  it,  he  m^y  walk  through  the  shadov 
of  death,  with  all, his  faults  about  him,  with  as  much 
cheerfulness  as  in  the  common  path  of  life,  because  he 
knows,  that,  instead  of  a  stern  accuser  to  expose  before 
the  author  of  his  nature  those  frail  passages,  which,  Hke 
the  volume  of  the  brightest  and  best-spent  life,  his  mercy 
will  obscure  them  from  the  eye  of  his  purity,  and  our  re- 
pentance blot  them  out  for  ever.  All  this  would,  I  ai- 
mit,  be  perfectly  foreign  and  irrelevant,  if  you  were  sit- 
ting here  in  a  case  of  property  between  man  and.  man, 
where  a  strict  rule  of  law  must  operate,  or  there  would 
be  an  end  in  that  case  of  civil  life  and  society. 

*<  It  would  be  equally  foreign,  and  still  more  irrele- 
vant, if  applied  to  those  shameful  attacks  upon  private 
reputation,  which'  are  the  bane  and  disgrace  of  the  press; 
by  which,  whole  Tamilies  have  been  rendered  unhappy 
during  life,  by  aspersion  cruel,  scandalous  •and  unjust. 
Let  SUCH  LIBELLERS  rememhef^  that  no  one  of  my  principles 
of  defence  can  at  any  time,  or  upon  any  occasion,  ever  apply  to 
shield  THEM  from  punishment ;  because  such  conduct  is 

not 


not  only  an  infringement  of  the  rights  of  men  as  they  dre 
defined  by  strict  law,  but  is  absolutely  incompatible  vtitb  honors 
iofiejty,  or  mistaken  good  intetition.  On  such  men  let  the 
Attorney-General  bring  forth  all  the  artillery  of  his  office, 
and  the  thanks  and  the  blessings  of  the  whole  public  will 
thank  him.  But  this  is  a  totally  different  case.  What** 
erer  private  calumny  may  mark  this  work,  it  has  not 
been  made  the  subject  of  complaint,  and  we  hare  there- 
fore nothing  to  do  with  that,  nor  any  right  to^considcr 
it.  We  are  trying  whether  the  public  could  have  been 
considered  as  offended  and  endangered,  if  Mr.  Hastings 
himself,  in  yibo^  place  the  author  and  publisher  have  a 
right  to  put  themselves,  had,  under  all  the  circumstances 
which  have  been  considered,  composed  and  published  the 
volume  under  examination.  That  question  cannot  in 
common  sense  be  any  thing  resembling  a  question  ofhAwi 
httt  is  a  pure  question  of  fact,  to  be  decided  on  the 
principles  which  I  have  humbly  recommended.  I  there- 
fore ask  of  the  court,  that  the  book  itself  may  be  now 
delivered  to  you.  Read  it  with  attention,  and  as  you 
|[nd  it^^  pxpnounce  your  vferdict." 

After  Lord  Kenyon  had  charged  the  jury  in  a  very  pre- 
cise and  eloquent  manner,  they  withdrew  for  about  two 
bours,  when  they  returned  into  court  with  a  verdict  of 
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Speeches  of  Archibald  Macdonald,  his  Majesty's  At- 
torney-General and  the  Hon.  I'homas  Erskine,  (now 
Lord  Erskine,)  at  the  Trial  of  Thomas  Paine  for  a. 
Libel,    before    Lord   Kenyon   and    a  Special  Juryj 
Guildhallj  Londonj  Deceniber  i8th  1792* 

The  information,  which  was  opened  by  Mr.  Percival^ 
fet  forth,  that  he,  the  said  Thomas  Paine,  did  on  the 
i6th  pf  ^February,  1791,  wickedly,  falsely,  maliciou6ly» 
scandalously,  and  seditiously,  publish  a  certain  booky 
called,  **  Second  Part  of  Rights  tf  Man**  Containing 
many  false,  wicked,  scandalous,  malicious,  and  seditious 
assertions. 

The  case  was  then  opened  at  large,  by  Mr.  Attorney* 
General  as  follows : 

*«.  Gentlemen  of  the  Jury, 

^<  Will  you  permit  me  to  solicit  your  attention  to  this 
cause  for  no  long  portion  of  time  in  the  present  stage  of 
this  business ;  for,  gentlemen^  this  case,  in  my  humble 
judgment,  is  a  plain,  a  clear,  a  short,  and  an  Indisputable 
case ;  were  it  not,  gentlemen,  that  certain  circumstances 
have  rendered  it  a  case  of  more  expectation  than  ordinary^ 
I  do  assure  you,  I  should  have  literally  contented  myself 
this  day  with  conducting  it  myself,  as  I  did  in  another 
case  that  occurred  very  lately,  namely,  by  simply  reading 
the  passages  I  have  selected,  and  then  leaving  them  for 
your  judgment;  but  it  so  happens,  that  the  accumulated 
mischief,  which  has  arisen  from  the  case   before  yoa^ 
and  the  consequences  that  h^v^  followed  from  this  publi- 
cation, have  rendered  it  necessary,  perhaps,  that  I  should 
6ay  a  few  words  more  in  the  opening  than  would  other- 
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Wise  be  necessary.     In  the  first  place,  you  will  permit 
mc,  i  hope,  without  the  imputation  of  speaking  of  my- 
self^  who  am  a  very  trifling  subject,  always  disgusting  to 
others,  to  say,  that  this  prosecution  does  correspond  with 
my  private  judgment,  for,   it  has  been  said,    and   the 
rumour  has  met  my  ears  from  every  quarter,  that  I  did 
disapprove  of  this  prosecution  ;  the  refutation  I  shall  give 
to  that,  is  this,  that  I  should  think  I  deserved  to  be  ex- 
pelled with  disgrace  from  the  situation  his  majesty  has 
honored  me  with  in  his  service,  and  thus  of  my  fellow- 
subject,  if  I  had  hesitated   to  bring  this   enormous  of- 
fender, as  I  consider  him,  before  a  jury  of  his  country. 
Gentlemen,  the  publication  in  question  was  not  the  first 
of  the  kind  which  this  defendant  set  forth  into  the  world. 
This  publication  was  preceded  by  another ;  that  publi- 
cation although  it  was  such  as  I  was  not  entirely  war- 
ranted in  overlooking,  yet  I  did  overlook  it  on  this  prin- 
ciple, that  the  prosecutor  should  not  be  sharp  on  his  pro- 
secution, though  he  is  to  be  instrumental  of  preventing 
any  manner  of  improper  publication  coming  before  the 
public  eye.     Reprehensible  as  that  book  was,  it  was  ush- 
ered into  the  world,  under  circumstances  that  led  me  to 
Believe  that  it  WQuld  not  confound  the  judicious  reader; 
and  then  such  a  man  would  refute  it  as  he  went  along; 
but  when  I  found  that  another  publication  was  ushered 
into  the  world,  that  in  all  shapes  was,  with  an  industry 
inconceivable,   circulated,    either   personally  or  locally, 
and  was  thrust  into  the  hands  of  parties  of  all  descrip- 
tions ;  that  even  children's  sweetmeats  'Were  wrapped  up 
with  portions  of  it,  and  all  the  industry,  such  as  I  de- 
scribed, to  obtru,de  and  force  it  on  that  part  of  the  pub- 
lic who  cannot  correct  as  they  go  along ;  I  thought  it 
behoved  me,  on  the  earliest  possible  occasion,  td  put  % 
charge  on  record  against  the  author  of  that  book.     Now» 
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gentlemen,  permit  me  to  state  to  you,  what  it  is  that  I  im- 
pute to  this  book,  and  wh^t  it   is  I  intentionally  impute 
to  this  book,  I  mean  the  intention  of  the  writer  of  the 
book.      Gentlemen,    try   it  by  every    thing  which   the 
human    mind    can    possibly   suggest,    and   see  if    you 
are*  not    satisfied,    in    the  long  run,   that  it  does  de- 
serve that  description  which  my  duty  obliges  me  to  ^ivc 
it.     Gentlemen,  in  the  fir^t  place,  I  impute  to  it  a  de- 
liberate  intention   to  vilify  and  degrade,  and  thereby  to 
bring  into  abhorrence  and  contempt,  the  whole  consti- 
tution of  the  government  of  this  country,  not  as  estab- 
lished, that  I  will  never  admit,  but  as  explained  and  re- 
stored at  the    revolution;    that  system  of  government, 
which  we  this  day  look  at;  and  which,  if  by  contemptu- 
ous  expressions  or    by  declamatory   propositions  ready 
made,  men  may  be  easily  imposed  upon,  and>  imposed 
upon    to  their*  own  destruction,  who  might  be  thought 
to  have  experience  enough  to  receive  that  which  is  their 
salvation,  and   which  goes  all  this  way  which  I  impute 
to  this  book ;  a  deliberate  design  to  eradicate  from  the 
minds  of  the  people  of  this  country,  that  enthusiastic  Ipve 
which  they  have   for   the   constitution  of  this  country, 
^vhich  is  the  greatest  human  mischief  that  can  be  done 
in  society.     Gentlemen,  farther  I  impute,  that  in  terms 
the  regal  part  of  the  government  of  this  country,  founded 
and  limited  ^s  it  is,  is  represented  as  oppressive  and  abo-* 
minable  tyranny ;  thirdly,  that  the  whole   legislature  of 
this  country  is  directly  an  usurpation ;  again,  that  with 
respect  to  the  laws  of  this   realm,  which  hitherto  have 
been  our  boast ;  of  these,  without  one  single  exception, 
that  they  are  grounded  on  an  usurped  authority,  and  are, 
therefore,   null,  or  to  use  his  own. terms,  that'  there  is 
little  or  no  hw  in  the  country ;  then  it  is  to  be  held  out 
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in  the  lower  or  better  informed  classes  of  ten  or  twelvd 
millions  of  people^  that  there  is  nothing  binding  in  their 
conduct^  except  such  a  portion  of  religion  or  morality  as 
they  may  wish  to  entertain. 

•«  Gentlemen j  are  we  then  a  lawless  banditti  ? — Are 
every  man's  arms  unbound  ? — Are  we  reduced  again  to 
diat  savage  state  of  nature? — I  ask  you  that  question? 
joa  know  well  the  answer.     But  what  will   you  say  t» 
the  man  who  holds  this  out  to  those  who  cannot  give  the 
answer  you  give  ?— You  can  answer  to  this  slander  on 
the  constitution^  this  slander  on  the  separate  parts  of  the 
government^  so  constituted  as  ours  is ;  then^  that  sweep, 
ing  imputation  on  the  whole  system  of  law  that  binds  it 
together,  namely,  that  it  is  a  null  and  void  system  in  the 
several  principal  circumstances  I  select  to.  you;  and  make 
this  observation,  that  by  selecting  those  which  I  observe 
to  be  dangerous,  I  do  not  do  it  in  order  to  create  a  dis* 
gust,  neither  more  nor  less  than  this,  in  stating  all  the  ob« 
jections  that  can  be  to  monarchy,  to  pure   and  simple 
aristocracy,  never  saying  a  word  to  those  as  combined 
with   democracy,   which    is  necessarily  connected  with 
democratical  tyranny. — Gentlemen,  to  whom  are  these 
poisons  that  are  conveyed  in  this  book  addressed  ? — ^They 
are  addressed,  gentlemen,  to  the  ignorant,  to  the  ere* 
dulous,  to  the  desperate,  and  to  those  persons  who  are 
desperate,  all  government'  is  irksome  ;  nothing  can  be 
so  palatable  to  their  ears  as  the  comfortable  doctrine,  that 
tliere  is  no  law ;  they  are  an  easy  prey  to  the  crafty,  who 
have  the  cruelty  to  deceive. — Gentlemen,  in  judging  of 
the  malignant  nature  which  I  from  my  soul  impute  to 
this  author,  you  will  be  pleased  to  talce  into  consideration 
the  phrase,  the  manner,  and  the  matter :  the  phrase  I 
state  to  be  insidious  and  artful^  the  manner  of  die  phrases 
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ia  maay  Iiistanjccis,  deceiving  and  contemptuous;  a  short 
argume^t^  only  a  ^ippant  one,  with  the  ignorant  and 
credulous^  With  respect  to  tlie  matter,  in  tny  conscience 
I  call  it  trexsotiy  though  technically^  according  to  the 
laws  of  the  country,  i€  is  not;  for,  gentlemen,  if  we 
balance  the  influence  of  society  to  that  wiiich  is  tecli« 
nically  treason,  in  this  country  we  must  not  extend  it ; 
consider  tl^e  danger  between  doctrines  and  insinuations 
of  tills  sort,;  and  that  which  may  happen  from  any  treason 
whatever,  even  compassing  the  death  of  the  prince  on  the 
throne.  The  law  has  found  a  means  of  escaping  the  caV 
lamityji  whkh,  perhaps,  on  looking  back,  we  might  very 
easily  recollect ;  but  even  in  Comparison  with  thi»,  the 
chasm  is  filled  ti^p  by  the  constitution  of  this  country ; 
and  where  is  (hat  power  u^on  earth  that  can  fillup  the 
chasm  in  the  consftitution  that  has  been  growing,  not 
for  seven  hundred  years/  but  from  times  eternal,  as  his* 
tory  tel)s>  us  ?  That  has  been  growing  from  the  time  past, 
from  that  day  up  to  this,  until  it  was  consummated  by-  a 
revolution  which  shone  forth  in  all  its  splendor. 

■ 

<<  Gentlemen^  even  to  impute  to  the  existend^  of  this 
constitution,  the  very  evils  inseparable  from  human  so- 
ciety or  even  from  human  nature  itself,  all  these  are  im- 
puted to  that  scandalous  and  wicked,  that  usurped  con-^ 
^tutiouy  under  which  we,  the  subjects  of  this  oountry^ 
have  hitherto  conceived  ourselves  happy  to  live. — Gentle« 
men«  I  conceive  it  to  be  no  di$&cult  operation  of  the  human 
mind,  to  distinguish  between  the  law  under  which  welivei 
and  to  draw  men's  mi^dsfrom  that  constitution ;  it  is^ther 
operation  of  good  sen^e,  and  it  is  not  difficult  for  a  jurf 
of  the  city  of  London. — Gentlemen,  you  will  observe 
whether  the  whole  of  this  bookj  so  much  of  it  aa^  I  ant 
at  liberty  to  trouble  you  with,  is  not  of  this  description, 
that  it  is  by  no  means  calcujUted  to  discuss  and  convince^ 
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but  td  irtflafti'e;*  not  to  reason,  but  to  dktatc ;'  and, 
Gentlemen^  to  dictate  in  such  manner  and. in  sucK  phrase, 
as  in  all  «ucrh  circumstances  it  Cannot,  in  my  humble 
apprehension,  leave  the  most  remote  doubt  in  your  minds 
of  what  was  passing  in  the  Heart  &f  that  matt  who 'printed 
this  book  in  this  country. — Gebtlemen,  permit  me  now 
td  say  a  word  ox'  two  on  those  passages  I  have  selected  to 
you,'  first  de^scribing  what  those  passages  are.  I  have 
thought  it  much  more  becomings  arid  beneficTal '  to  the 
public,  than  any  other  coursfe  J  could  take,  to  select  six 
or  seven,  and  no  more,  not  wishing  to  load  the  record 
unnecessarily.  The  first  of  them  you  will  find  m  page 
•21,  where  you  will  find  this  dottrine: 

,  *  All  hereditary  government  is  in  itis  nature  tyranny. 
An  heritable  crown,  or  an  hieritafele  throne,  or  by  what 
other  fanciful  name  such  things  may  1)e  called,  have  no 
other  significant  exj)lanati6n,  than  that  manlcmd  are 
heritable  property.  To  inherit  a  government  is  to  inherit 
the  people^  as  if  they  were  flocks  and  herds  !' 

**  Now,  gentlemeo,  what  is  the  tendency  of '  this  pas- 
sage ?  All  hereditary  government  is  in  its  nature  tyranny : 
so  there  is  no^  jurisdiction  whatever,  nor  even  the  subor- 
dination of  ^  the  country;  the  regal  office  being  neither 
more  nor  less  than  this,  stating  *  it  roundly,  that  in  all 
circumstances  whatever,  heVeditary  government  must  iii 
its  nature  be  tyrann^r.-  But  is  k  to  be  beld  out 'to  the 
people  of  this  government,  ^hatVhey  are  slaves  .?-^Now, 
gentlemen,  this  is  one  of  those  reacly-made  propositions 
that  are  cr^itjmed  down  thS  throats  of  the  people  of  this 
country,  •  the  ease  is  such,*  that  I  ani  found  intole- 
rably, and  Vchri  bear  k  no  lcfngcr.-^*"Theh,  gentlemen,  an 
heritable  erown-i-our*g  is  an  heritable  crown,  of,  under 
whatever  icame,  that  •whrch-'We'  arfe  atcustomed  to  l6ok 
io>nam'^ly>  the^whole47ody'of'thrcotmtryj  it  is  iio'bthet 
--  ^  '  ^tlian 
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than  tJi'at'oien  ^re  heritabler  property  %  -^nd- to  ioherit  a 
gov.ernment  is  lo  inherit  people  as  flocks  'and  herds^^ 
It  U'to  be  told;  without  further  c^remony^  that  they  arf 
inherited  by  a  king  of»  this^  country  ;  and  yoii  will  judgt 
whether  that  docs  not*hold  -out  this  doctrine.  The  con* 
verse  is  directly  the  caaej  the  king  of  thij  country  inhe* 
ritS' an  office  lender  the  law— he  inherits  no  persons  j  wc 
are  not  hi  a  state  of  villanage  ;  he  inherits  the  office,  but 
as  to  any  other  inheritance,  none  else  as  you  very  well 
know,  belongs  to  him  :  I  shall  not  stay  to  prove  that  one 
moment*  Ift  page  47,  speaking  of  the  congress  of  Phi- 
ladelphia in  1787,  speaking  of  the  regal  power,  which 
you  know  under  a  different  modification,  prevails  in  that 
country : 

*  This  convention,'  he  says,  *  met  at  Philadelphia 
in  May  1787^,  of  whicl^General  Washington  was  elected 
president.  He  was  not  at  that  time  connected  with  any 
of  the  state  governments,  or  with  congress.  He  delivered 
up  his  commission  when  the  war  ended,  and  since,  then 
had  lived  iji  private  citizen. 

*  The  convention  went  deeply  into  all  the  subjects: 
and  having,  after  a  variety  of  debate  and  investigation, 
agreed  among  themselves  upon  the  several  parts  of  a 
federal  constitution,  the  next  question  was  the  manner 
of  giving  it  authority  and  practice. — For  this  purpose 
they  did  not,  like  a  cabal  of  courtiers,  send  for  a  Dutch 
Stadtholder  or  a  German  Elector,  but  they  referred  the 
whole  matter  to  the  sense  and  interest  of  that  country.' 

"  Now,  gentlemen,  what  is  the  consequence  of  that  i 

— Is  it  historic  ? — I  should  have   thought  that  a  man, 

>  meaning  nothing  but  history,  would  have  beer>  very  well 

contented  to  recite  only  history  ;  not  in  those  inflammable 

and  contemptible  words,  *  For 'this  purpose  they  did  not, 
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Uke  a  cabal  of  courtiers,  s^hd  for  a  Dutch  StadtboWct,  6t 
a  German^  Elector ;  but  they  referred  the  whole  matter 
to  the  sense  and  interest  of  the  country.'  Here  the  r^ 
Volution  and  force ,  and  sense  of  the  nation,  stare  -us  in 
the  face ;  it  was  nothing  more  than  a  mere  cabal  of 
courtiers.  But,  to  show  how  totaUy  unnecessary  this 
passage  was,  except  for  the  deliberate  purpose  of  con* 
tempt;  I  will  just  read  three  or  four  lines,  to  show  how 
It  wnuld  operate;  the  passage,  beyond  that  which  is 
called  a  cabal,  is  this  : 

«  They  first  directed,  that  the  proposed  conctitution 
should  be  published. — Secondly,  that  each  state  should 
^lect  a  convention,  expressly  for  the  purpose  of  taking  it 
into  consideration,  and  of  ratifying  or  rejecting  it  5  and 
•that,  as  soon  as  the  approbation  and  ratification  of  any 
nine  states  should  be  given,  thofe  states  should  proceed 
to  the  election  of  their  proportion  of  members  to  the  new 
federal  government ;  and  that  the  operation  of  it 
should  then  begin,  and  the  former  federal  government 
cease.* 

<«  This  is  nothing  more  than  a  narration  of  what  had 
passed  at  the  convention :  does  not  this  passage  stand 
insulated  between  the  two  passages  of  his  story,  thrust 
in  for  the  purposes  of  mischief;  the  different  wicked 
passages  that  are  meant  to  do  mischief  are  spread  through- 
out, ami  stuck  in  here  and  there,  and  it  is  pretty  fre* 
quently  necessary  to  have  a- recollection  of  the  preceding 
passages:  for  the  passages  very  manifestly  shew  the  whole'; 
and  if  any  one  will  compare  the  passage^  together,  he 
will  sec  that  mischief  cpme  out,  more  than  by  one  single 
passage.  The  next  is  in  page  52;  he  expresses  himsetf 
in  this  manner  r 

^  The  history  of    the  ^Edw^rds  and  the  Henries,  and 

up 
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up  to  tte  GomnacfipQl^cnt  of  the  Stuaits,  -  exhVblts  as 
many  instance^  of  tyr^imy  as  coqld  be  acted  within  the 
liinK^  fa,  which  the  natipn  had  rq^ricted  it.  The  Stuarts 
ende^VQiire^  to  pass.itlbf^^  limits^  and  tjieii:  fate  is  weU 
knowo*  In  ^11  thqae  instances  w^  sqe.npthing  of  a  con-r 
stHuttjoni  bujt  oply  pf  xes^riotions  on  assumed  power.'     . 

**  Then,  gentkroe^  f«;oin  the  reign  of  the  jEdwardf 
aii4^h^  Henries,  it  \^as  a  tegular  progression  of  tyranny ; 
pol  pf  Jliberty,  t^il  the  Stuar^ts  stepped  a  little, beyond  the 
iine«  ,an4  ^hat  begot  a  fiecessity  for  ^  T^versipn.  !3ut  the 
£dw^r43^r-I  should  have>  thought  he  ,niight  have  $pare4 
the  greal  ^found^r  of  our  constitution,  Edy^ard  vthte  Third; 
but,  in«te;ad  of  that,  gentliemen,  this  author  wpu;l4  havf 
the  pepple  of  this  country  believe,  that  up  Ao  that  time 
it  was  a  px;ogressive  tyranny  j  ai)d  that  -  there  jwas  some 
one  material  restriction,  som^  assumed  pcfwer,  and  that 
in  son^e  degree  it  retarded  the  progress  of  th^  successive 
system  of  tyranny.    In  sbprt  he  says, 

<  After  this  another  W^li^  d^spended  fi^m  the  samf 
stoc^t,  an4  claiming  from  the  s^ame  origini  gained  posseSf- 
sipn;  and,  of  the  two  evils^  James  aiid  Willian),  the 
jiation  preferred  what  it  thpughtVthe  least,  $in<^^  from 
sircmnst^^i^es  it  must  take  one.  The  act  called  t)ie  BiU 
of  Rights  come  here  Jntp  view.  What  is  it  hot  a  bair 
gain,  widch  the  part^  of .  government  made  with  e^ciii 
other,  to  divide  profits  and  privileges  ?  Yc^u  shall  havfs 
so  much,  and  I  will  haye  )the  rest ;  and,  with  respect  to 
the  natjipt^,  it  is  said,  for  your  share,  you  shalj  have  the 
righ^  of  petitioning.  This  being  (he  case,  the  bill  of 
rights  is  inore  propcr^ly  a  bill  of  wrpngs^nd  insHlt.  As 
to  what  is  called  the.  convention  ,  parliament-^t  was  a 
thing  that  made .  it^lf,  ^nd  then  ^pade  the  authority  by 
which  it  acted.    A  f^w  persons  ^pt  together^  ai^d  piled 

'        y  3  themselves 
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themselves  by' the  name,  scftefklbf  them  had  ttCtet  been 
elected,  itnd  none  of  them  for  ih€  purpos^e.  -  • 
'  <  From  the  time  of  Williann/  A  species  of  gc5v«tn^cnt 
arose,  issuing  out  of  this  coalition  bill  of  rights;  and 
more  so,  since  the  Corruption  ihfiioduced  at  the  Hanover 
succession,  by  the  agency  of  W^lpole,  thai  CaK  be  de- 
scribed by  no  other  name  than  a' despotic  legiilatibn.' 
This  is  the  description^  that  this  gentlenwn  holds  dbt,  of 
that  on  which  rest  the  property,-  the  Jives j  the  libcrtids,  iifii 
the  privileges  of  this  country.  ^  I  wonder  to  Ood,  gen- 
tlemen, that  any  British  man— for  such  this  man  ^<irt^inly 
was,  and  still  is,  to-  use  the  words  of  our  own  pofet-^ 
that  when  he  penned  those  words,  or  wrote  those  words, 
they  did  not  fetick  in  his  thh)aft!  I  ^ill  read  this  bill  of 
rights  i  I  will  make  no  comment  upon  it,  bec^se  your 
own  heads  and  hearts  will  makes  that  comment. — Gcntle- 
tnen,  you  are  the  postetity  that  are  to  be  found  in  this 
country ;  are  you  t6\  take-  c^Ve  tWat  those  rights  should 
be  secured  in  this  country  ?  'They  are  a  trust  in  your 
hands :  ytiu,  as  a  jury,  ait  the 'guardians  of  this  bill  of 
rights  ;  which,  'gentlemdn,  we  all  Icriow,  alludes  to  the 
seven  bishops,  and  to  the  scandalous  and  gross  pers^cu^ 
tion  laid  oA  their  persons.  '"^  And  it  says,  *  All  and  sin- 
gular the  rights  and' libenies  allowed  and  claimed  iii  thh 
declaratibn.*  (See  bill  of  Yigifif,)  -SiMcht  genirlcmen,  is 
the  bill  of  wrongs  and  insults,-  as  Mr^  Paine  calls  it  5  I 
shall  not  profane  it  by  saying  one  word  of  it.         ^ 

*^  Now,  gentlemen,  I  ask  yoti  whether  what  i^  said  by 
this  gentleman  be  reason  6r  suggestion;  or  whether  it  is 
any  thing  but  description,  and  that  description  consisting 
in  abominable  and  crafty  falsehoods.'  -Wbuld  it  -^ot  have 
been  fair  in  him  to  haife  said  wh-at  itv^z$  ?  But,  untight  un- 
seen, this  supposition  is  tendered'to  Ae  public.     Gentle-* 

;  men, 
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mens  ytwi  will  pleise^fb'makc  a  tnemQtandam  of  page  56, 
you  .will  .find,  that  to  bcwritten  in  the  same  Bpnit,  and 
with  !t&ei .same  design;     This  gentleman  proceeds  in. this 
mannerr^  he  trils  •  youf  that  *  '^rbc.a|teiition  of  the  go^ 
verhmbntof  Eoglaodr/'  thikis  a  conteinptuous  parenthesis; 
hesaysy  ?(^  for  I  rather  chuac .  to  call  it  by  this  name,  thaii 
the  English   government) — appears,    since    its  .political 
connection  with  Germany,  to  have  been  so ,  completely 
cngrofscd  andabsorbed  by  foreign  affairs^  and  the  means 
o£  raising  taxes,  that  it  seems  to  exist  for  no  other  pur-* 
pose .^  .Then,  the  government  exists  for  no  other  purpose 
thaathat  of  raising  tallies.     I  only  beg  leave  to  drayi^  yout 
attention^  gendenien,  fo  the  dogmatic,  cavalier,  and  con<^ 
tempt aous<  parenthesis.     Fardier,  he  says,  domestic  con* 
cerhs  ^are  neglected  y  and^:  with  respect  to  vegulat  law; 
therc'^isi  scarcely  such  a  thing*— '^enticn^en,  1  am  ad*- 
dressin^nnyself  to  gentlemen  eminent  in  the  city  of  Loii:- 
don:  I'thinic  I  !raay  appeal  to  the  growing  pr©^perity  of 
this^/conntry,  from  the  moment  that  the:  n^ght^  mare  ^w^ 
taken  from  it,^  to  this  moment;  and  God  send  it  liiay 
continue  to  contemplate  this  doctrine,  as  applied  to  the 
subject^  and  I  think  you  may  see  suffioientcau^e  for  dis- 
apprcAatioa  1-— Gentlemen^  we  shall. proceed  to  page  63; 
in  3  dogma;  we  have /this:         *  % 

<  With  respect  to  .tlie  two'  [houses,'  of  which  thd 
EngUsbfTpajriiament  isrebmpbsedy  they  appear  to  be  cf- 
fectuattyjitifiuenced  into  one;  and,  as  a  legislature  is  to 
have  no  temper  qf  its  own,  the  ministei-,  whoever  his 
9tthat  time  may  be,  touehes  it  as  if  with  an  opiuni  wan^ 
and  it  sleeps  obedience.' — Now  gentlemen,  here  is  ano^ 
thct  .dogma,  without  a.  single  ^rgumetit;-  but  that  there 
js  no  government,  they  are  deiad-iasleepi  that  yOu  may 
just  as  well  have ^>  many  pictures,  so  many'statiies;  and 
that  it  ia:ppttn^w,:  buufj^om^the-veryii^tute^  of  ^thing^'it 
,..-;-"!  y  4  must 
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must  be  so :  It  says,  <  Wretched  as  the  state  of  rcpre* 
scntation  is  in  England,  it  is  manhood  coinpwred  wifh  the 
House  of  Lords ;  and,  so  little  is  this  iiickpnamed  house 
fscgarded,  that  the  people  scarcely  inquire  at  anytime 
v^hat  it  is  doing.  It  Rppcixs  also  to  be  most  under  in* 
iiuence,  and  the  furthest  removed  from  the  geiiex^  iate- 
|est  of  the  nation  •' 

**  Now,  gentlemen,  this  is  spoken  in  this  contemptuous 
manner  of  the  aristocratical  part  of  diis  couhtry;  it  is 
not  for  me,  gentlemen,  at  this  time  of  the  dayj  to  be  lee** 
turing  about  it : — I  really  will  not  repeat  the  catecHsm: 
ef  Englishmen.  You  are  not  sa  ignorant,  of  theJustory 
of  this  country,  not  to  kiiow  the  m:ty  brilliant  characters 
there  have  been  and  are  in  it,  which  will  defend  it  from 
^uch  BcandaJous  and  contemptuoais  islandets,  and  shew 
whether  the. government  is  good  lOC  bad.  Gendemeii, 
the  next  page  is  107,  there  you  will  find  two  of  the  com*- 
poncnt  part^  of  the  Icgisbtucc  <}^sposed  of.*— rWe  wiB 
come  now  up  to  the  crown  dtself:  <  The  crown  very' 
txuly  itself  signifies  a  nominal  ^ce  of  a  million  starling 
a  year,  the  business  of  which,  conskcs  in  receiving  moaey* 
Whetlier  piersoQi  he  wise  or  fooHsh,  sane  or  insane,  a  i;ia<« 
tive  or  a  foreigner,  matters  pot.  Every  ministry  acts 
upon  the  same  idea  that  Mr.  Burke  writes;  namely,  that 
the  people  must  he  hood-winkedi,  and  faolden  in  super- 
stitious ignortmoe  by  some  bugbear  or  other,,  and  what 
t»  called  the  crown  answersthis  purpose,  and  therefore 
it.  ansM^ts  all  the  purposes  to  be  ^xpectsd  from^  it.— r« 
't)^  h  more  than  can  be  said  of  the  other  two 
brAJKhcs,' 

<<  Gentlemen,  I  do  not  ofier  otie  word  upon  this  :  but 
in  page  loB  you  will  find, 

<  This  is  the  hazard  to  which  this^  office  is  exposed  in 
fU  ooufilric^  >  not  from  any  thing  that  may  happoi  to  \3ac 

man. 


Bum,  but  frdm  tn^  may  happen  to^th^  nation— ^tlie  din- 
ger of  Its  coming  to  itd  senses.' 

<*  We  have  hoen  insane  for  seven  or  eight  hundred: 
yearsy  and,  when  an  insanity  Kas  subsisted  so  longv  I 
trust  it  will  become  iocurabie.  In  page  116  you  faave^ 
these  words: 

<  I  h2[^>ened  to  be  ia  England  at  the  celebration  of  die 
centenary  of  the  revolution  of  16S8.  The  charaicteirv 
of  William  and  Mary  have  always  appeared  detestable  to 
me,  the  one  seeking  to  destroy  his  unde,  and  the  other^ 
her  fatther,  to  get  possesston  iof  power  diemseives;  yet, 
as  the  nation  was  disposed  4ro  think  something  of  that 
event,  I  felt  hurt  at  seeing  it  ascribe  the  whole  reputa^ 
lion  of  it  to  a  man  who  had  xiisdertaken  it  as  a  job,  -and 
^o,  besides  what  be  -otbeswisegot,  charged  600^006/i 
for  the  expence  of  the  4ittte>  fleet  /diat  breught  bitn  from 
Holland.  George  the  Fir^t  acted  the  same  cold^£sted 
part  as  William  h«d'  cbiK,  and  boisght  the  Duchy  of 
Bremen  whh  tbe  mon^y  rhe  got  from  £iigland,  250,000/; 
over  and  above  lus^  ^ay  as  king;  and  having  thus  pur- 
chased it  ^t  the  expende  of  Engdand,  added  it  to  his  £bu 
noverian  domiftioBS^for  his  own  private  profit.- — In  fact, 
every  nation  that  does  swot  govem  me]/  h  governed  as  a 
job;  England  has  been  the  prey  of  jobs  ever  since  the 
revolution/  ^ 

«  Then,  gentlemen^  this  is  something  different  (rem 
democracy  •and  hereditary ;  he  conceives  that  sort  of  ^o^ 
vernnaent  not  to  be  the  government  of  a  people  tbem^ 
fifelves,  but  tbat  it  is  a  job,  not  a  government.--— Now, 
gentlemei),  such  are  the  passages  %  I  have  selected  those 
that  bear  tno&t  on  the  most  offeensive  doctrines  in  the 
book-^that  are  sl>€h  as  go  fundamentally  to  overturn  the 
government  of  the  cottie^ry«-^Q  page  161  it  is  said, 

<  That 
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- •]* iTHmt -frandji  h^ocrisyi  arid  impositions  of. gbycgw^ 
ments,  are  now  beginning'  to  be  too  well  understood  to 
promise' them- any  long  career.  The  farce  of  monarchy, 
and  aristocracy^  in  all  countries,  is  following  that  of  clit* 
Talry,  and  Mr.  Burke' is  dressing  for;  the  funeral.  Let 
them  pass  quietly  to  the  tomb  of  all  other-  follies, .and 
the  mourners  be  comforted.-r— The  rime  is  not  very  distant 
when  England  will,  biigh  at  itself;  for  sending  to  I^oUand, 
Hanover,  .Zell^  or  !%uB8wick,  for  men,  at  the  expenoe 
of.  a  miUioaa  .year,)  wHo/  unddrsiteod  neither  her  laws^ 
her  language,  Jior;  her  intecest,  «nd  -whose  capacities 
would  scarcely:  have  fitted  them  for  the  office  of  a  parish 
constable.* 

:  "  Gentlemen,  thisissaid  of  "William  the  Third,  and 
of  the  two  king  C^cotgesj  and:of  the  present  sovereign 
on  the  throne  :^— If  governineht .  could  be  trusted  to  such 
hands,  it  must  be  soixie,  easy  and  i&imple  thing  indeed, 
and  materials  fit  foir  all  .purposes  iti^yl  be  found  in  every 
town  and  villaige.-T--G«htlemen,  yoiUriveB  know  the  po» 
licy  and  constitution  .;of  this  coun^y^  t^ve-  ever  avoided, 
except  when  dnven ,  hy  melancholy  necessity,  to.  disturb 
the  hereditary  spccession'  .to  the  thf one,  md'  ibave  tho«ight 
it  more  wise  to  ^pursue .  that  ' pi  inciple  ^-^I,  *  gentlemen, 
would  ask  any  man  who  hears  nme,  ,in  pbint  of  history^ 
whether  it  is  not  the  prominent  effect  of  elective  oi^fiarT 
chy,:  that  they  very  seldom  fire  j»en  of  cpiatsideraUdn,  <ind 
mi^t:  frequently  of.ti»TbuIenJ$  factions,  after  having,,4is- 
turbed  the  country  J— -Ofe.qji  hgs  it '  hsippenedi  top,  ^b^ 
there  are  foreign  and. civil  wars,  they  ajwaysihavc  ^ho4€» 
very  weak  persons,.-  in  the  hope  /gfr strengthening  thciy 
own  party;  that  will  be  found,.!  believe,  QujevamiDi^tioDj 
to  be  the  question.,  with  respect  to  je)0Q|ivesoy(eteigJities, 
and  to  have.preiEaikd:grc4tly,.wj^i:«.  tbflt*  SPy.iwwvenir 

ence 
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ence  that  may  have  arisen  from  the  natural  forms  of  he- 
reditary Tigfits.— Gentlemen,  has  he  stated  with  any  sott 
of  fairness  i  has^he  at  all  stated  or  adverted  to  the  many, 
many  resources  we  kit  acquainted '  wrth  ? — We  know  i 
council  of  parliament  18  a  council  ih  matters  of  law,  arid 
a  privy  council ;  it  is  the  same  iti  point  of  <:onsidferationi 
and  in  point  of  respectability,  with  those  which  suit  tht 
natural  course  and  infirmity  of  human  natu^^  wheri  ik 
Is  considered  "as  an  oflice,  and  that  the  officer  is  not  aft 
officer   of  this  country .^ — Gentlemen,  It  has  just  come 
across  my  mind 5  there  is  uriquestionably  one  illustrioifs 
exception  in  that  doctrine,  of  a  m^ti,  not  the  most  ca^ 
pable  of  governing,  'having  been  dhosen  to  the  seat  of  an 
elective  monarchy,  whom  no  misfortunes  and  no  disap- 
pointments could  impair;  his  njind  has  arisen  with  an 
elastic  equivalent  to  all  the  pressure  I  have  stated  ;  and  he, 
though  not  a  great' prince,  perhaps  will  go  down  to  pos- 
terity, not  only  as  a  man,  but  as  a  great  man, — I  mean  the 
king  of  Poland :  that  illustrious   prince  had  the^  greater 
part  of  his  education  in  this  country;  there  he  cultivated 
the  company  of  every  rhan  of  science  ;  there  he  became 
acquainted  with  every  mode  of  literature  in, this  country; 
he  became  familiarized  to  the  constitution  of  the  country  ; 
there  he  becnm6  inilariied  with  the  bill  of  wrongs  and  iri- 
solts.     From  that  education,  it  is  that  I  really  believe*  him 
to  have   become  the  just  and  wise  prince  that  he  has 
proved  himself  to  be.     Gentlemen,  T  will  now,  for  want 
of  better   expression,  for  I  pretend  hot'  to  any  oratory, 
I  pretend  to  feeling,  and  to  have  formed  my  expreSsioii 
on  this  subject  according  to  ttuth  ;  if  1  can  utter  them  in 
plain  words,  it  will  be  the  utmost  I  can  do  ;  but  I  will 
borrow  from  a  writer  who,  I  think,  is  fittest  to*  give  ah 
answer  to  the  defendattt,  Thomas  Paine :  that  man,  as  I 
have  reason  to  believe,  does  not  put  his  name  to  it;  he  is 

not 
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not  the  chief  magistrate j  but  the  second  in  the  executive  go- 
Ycrnment  of  a  country.  Gentlemen,  before  I  bringhisword$^ 
this  is  my  opinion  of  the  work„  ^d  w^iicji  I  humbly  offiei^ 
to  yxiur  cons!dterati9n  and  adoption  j  he  says  his  *  inten- 
jtion  appears  evidently  to  be,  to  ;convinc|?  the  people^ 
Great 3ritain^  th^t  they  have,  neither  liberty  nor,  consti- 
jtutio^i  and  theje  is  no  possible  i^ieans  to  produce  these 
^i^cts  to  themselves  so  easy,  as  that  where  persons  gor 
,yprned,  .follow  iqiiplicitly  the  conduct  of  the  French/-^ 
The  next  passage  i^  t^is, — *  Mr.  Paine  cuts  the  Gjordiaij 
j^not>  and  at  ou,ce  compares  parlian^ent,  ,&c.  toth^  words^ 
the  champion^  of  the  revolution^  {I  take  this  to  h  Adam\s  arif* 
jwer^)  I  shaJl  therefore  now  proceed  to, examine  the  rea^- 
.  sons/  and  so  it  goes  on. 

"  Now,  gentlemen,  with  your  permission,  I  sha^I 
adopt  his  words  j  <  When  Mr.  Paine  invited  the  people 
of  EngUnd,  &c.  to  the  words,  with  which  he  must  be  he^^ 
reditar^-^So  much  for  tlie  passages  and  the  intcrpretatioi^, 
which  I  submit,  gentlemen,  humbly  to  your  considera^ 
tion.  The  next  matter,  gentlemen,  on  which  I  shall 
proceed,  is  the  evidence  which  I  propose  to  address  you 
to ;  and  that  evidence  will  go  to  shewj  not  only  the  fact 
of  this  man's  being  the  writer  of  the  book,  by  his  own 
repeated  admission,  and,  by  letters  un<ler  his  hand ;  but  to 
shew  what  his  intention  was.  I  shall  also  produce  to  you  a 
letter  which  this  gentleman  was  pleased  to  address  to  my- 
self, in  which  letter  he  avows  himself  in  so  many  words 
the  author.  I  shall  prove  his  hand-writing;  I  shap 
prove  the  intention  with  which  this  book  was  written, 
namely,  to  vilify  this  constitution,  and  injure  tl^e  nation, 
I  have  another  letter  addressjcd  to  a  person  of  the  name 
of  Jordan,  the  publisher  of  this  book." 

Here  the.  Attorney-General  produced  a  letter  addressed 
by  Mr.  Paine  to  Mr»  Jordan,  with  another  which  was  in- 
closed 
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dosed  in  It.  In  the  latter  he  avowed  himself  the  author 
ef  the  book.  The  Attorney-General  also  produced  ati*- 
other  letter,  written  in  very  intemperate  language.  This 
letter  wa^  dated,  Pari^,  nth  November,  and  addressed  by 
Mr.  Paine  to  the  Attorney-General  himself,  requesting; 
him,  if  the  prosecution  went  on  against  him,  to  read  thef 
letter  in  the  court;  which  having  done,  he  then  pro- 
ceeded : 

«  Gentlemen,  I  have  complied  with  this  request,  I  ani 
practising  it,  and  if  I  succeed  he  shall  never  return  to 
this  country,  for  I  will  outlaw  him.'  He  then  goes  on:  <  But 
I  shall  offer  reasons  for  writing  this  letter,  &c.*     In  this 
situation,  gentkmen,  I  will  only  say  this,  that  I  think 
Mr.  Paine  does  not  judge  very  well  of  mankind.     I  do 
not  think  that  this  is  a  fair  conclusion  in  Mr.  Paine,  that 
men  who  are  quiet,  in  obedience  to  the  laws  of  the  coun- 
try, decently,  and  I  hope  with  a  moderate  share  of  repu- 
tation, I  do  not  think  that  a  considerate  nian  of  that  sort 
is  just  a  very  likely  man  to  be  thrown  off  the  hinges  ;  but^ 
if  any  of  these  assassins  are  here,  or  in  London,  and  there 
is  really  some  doi»t  with  some  people  on  that  subject ;  T, 
for  one,  think,  gentlemen,  that  a  man's  dying  in  discharge 
of  his  duty  is  just  as  good  a  way  of  dying,  as  dying  of  a 
raging  fever,  or  in  a  fit  of  the  gout  or  stone.  He  says,  *  the 
government  of  England  is  n  great  if  not  the  greatest  pro- 
duction of  fraud  and  corruption  that  ever  took  place  in 
any  government,'  and  that  *  he  who  does  not'  observe  it 
is  blind.*     Upon  my  word,  gentlemen,  I  am  stone-blini 
then.     *  But  though  you  may  not  chuse  to  see  it,  &c/ 
Now,  gentlemen,  this  is  contemptuous,  scandalous,  false, 
prostitute,  profligate.     Why,  gentlemen,  i$  Mr.  Paine, 
fa  addition  to  the  political  doctrines  that  he  is  teaching  us 
itithis  country,  is  he. to  teach  us  impeccability — is  he  to 
teach  us.  humam  'Cteaturcrs,  whose  momentary  existence 
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depends  on  a  Being  mcTciful,  long-suffering,  and  of  great 
goodness,  that  those  errors,  from  which  even  royalty  is  not 
excepted,  are  to  be  detailed  at  great  length,  and  are  all  to 
ber  mentioned  in  language  shocking  for  Briti^h.ears  U)  hear, 
ur)d  I  am  sure  disgusting  to  their  hearts?  No  i|ian  that  is  not 
a  barbarian  and  a  beast,  would  wish  to  destroy  that  great 
security  of  all  human  laws  and  constitutions,  the  Christian 
religion.  Gentlemen,  there  is  not,  perhaps,  in  the  worldj 
a  better  rule  to  judge  by  in  domestic  n^atters-  A  family 
is  a  small  kingdom  ^  a  kingdom  is  a  large  family.  Judge 
for  yourselves,  gentlemen,  of  the  good. heart  of  this  man, 
who  thrusts  into  my  hands,  who  am,  if  not  an  useful  at 
least  a  grateful  servant  of  a  kind  master,  the  slander  of 
that  master,  and  the  slander,  of  his  children ;  what  will 
be  your  verdict  with  respect  to  his  heart  ?  He  says, «  I 
observe  to  you  as  one  man  ought  to  speak  to  another  j' 
does  he  speak  of  him  and  his  family  as  one  man  should 
to  another  ?  and  I  should  have  forgot  my  duty  to  that 
master,  if  I  forgot  to  prosecute  him  as  a  violator  of  the 
law  of  the  land.  He  says,  *  I  know,  also  I  speak,  what 
people  feel,  that  yqu  cannot  obtain  a  vli'dict  5  and,  if  you 
do,  it  will  signify  nothing,  without  packing  a  jury— and 
we  both  know  that  such  fagts  are  practised.*  Gentlemen, 
he  s^y's,  *  I  have  gone  into  coffee-houses  and  ale-houses, 
where  I  was  unknoy/n,  and  where  there  is  a  currency  of 
opinion,  and  I  never  yet  saw  any  company  of  twelve 
men  that  condemned  the  bpok,  but  a  greater  numj)er 
than  twelve  approving  it.  Now,  gentlemen,  whether  the 
sense  of  the  nation  is  to  be  taken  from  the  opinions  of 
pot-houses  and  ale-houses,  you  are  to  judge.  Gentlemen,  I 
will  give  you  a  thousand  guesses  to  judge  of  his  motive; 
but  he  says,  it  is  from  benevplence :  he  further  says,  I 
desire  you  will  read  this  letter  in  court.'  Gentlemen,  I 
have  done  so ;  <  after  which  the  judge  and  the  jury  may 

-      do 


do  as  they  pl^a^i.'-  He  says  I  ^6tild  li^ve  pXiblishcd  the 
^formation,  'With'  reteaf ks  upon  kt  b«t  I  now  will  wait 
titt  the  trial  is  over,^^iid  tlicn  I  Will  ^makc  some  observa-^. 
tiotis.— <  I  hope  itf  Godl/  ^t^cfnen,  h^  WiJI  not  omit  one 
single  word  that  T  have  said  thi«|  day.  .  At  present  I  do» 
ndt  think  I  need  trouble  you  any  farther.  I  can  have  btrtf 
one  opinion,  which  is,  that  the  mischievous  tenderiey  of 
this  boolc  is  that  which  I  have  taken  the -^liberty  to  enlarge 
upon,  and  that  such  will  be  your  terdict.  Howeter  f 
have  done  my  duty,  in  bringing  bqjbre-  you  an  offender 
of  this  sort.  Be  thd  event  what  it  may,  I  am  satiefied 
in  havinrf  placed  the  public  under  the  shield  of  your 
protection.**  ^  '. 

The  court  then  proceeded  to  tie  exarftitmiion  of  ntjitnesses^ 
M)hich  being  dosed  ;  • 

Mr.  Erskine  (how  Lord  Erskine)  delivered  the  fol- 
lowing speech  in  defence  of  Mr.  Paine. 
<*^  Gentlemen  of  the  Jury, 
"  ITid  attorney-general  in  that  part  oT  his  address  to 
you  which  arose  from  'the  communication  of  the  letter 
written  to  him  from  France,  did  not  appear  at  all  to  play 
the  actor ;  when  he  exhibited,  most  undoubtedly,  signs  of 
great  sensibility  and  emotion,  he  spoke,  I  am  persuaded, 
as  his  feelings  dictated.     With  respect  to  his  situation  int 
receiving  that  letter,  and  feeling  it  as  his  duty  to  present 
it  before  you,  gentlemen,  if  his  embarrassment  were  that 
which  he  expressed,  and  that  which  he  felt,  what  do  yoii 
think  mine  must  be  ?— And,  gentlemen,  as  I  am  persuaded 
my  learned  friend,  for  we  have  known  one  another  from 
our  childhood,  does  not  consider  me  as  bereft  of  those 
feelings  which  belong  to  the  human  mind  when  it  is  well 
cultivated,  tl?ough  I  do  not  possess  them,  I  aih  persuaded, 
in  the  degree  he  has    the  means  to  feel  them  ;  yet,  P 
trust  my  friend  is  not  unsusceptible  of  such  sensations. 
He  speaks,  as  he  can  only  speak,  as  a  subject  of  a  sove- 
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rcigtif  whose  high  situation  removes  hira  too  far  from 
bis  subjects  to  h^TC  any  other  affe€tiop$-  (ban .  those  tha< 
grow  from  his  great  situation  in  society.     You  will  re^ 
member,  gentlemen,  that  I  stand  in  the  same  situation 
towards  another  great  petsonage,  who  is  implicated  ii> 
that  which  I  am  ready  to  admit  to  you  is  a  gross  and  Sfran- 
^aloua  libel,  and  that  that  is  the  xppsf  improper  part  of 
the  letter  which  has  been  read,  tliough  I  stand  in  a  dif- 
fierent  relation.     Besides  the  duty  I  owe  to  that  prince  to 
whom  I  am  a  servaxy^  I  owe  to  him  and  feel  for  him  that 
affection  which  he  demands  as  a  man:   but  that  shall 
ifot  detach  me  from  the  duty  which  I  conceive  belongs 
to  my  present  situation.     I  stand  here,  gentlemen,  to  do 
that,  whidi  if  were  not  done-  by  me,  tlie  author  of  tliis 
book,  if  in  your  eyes  he  is  criminal  for  detracting  s^  he 
has  done  from  the  English  constitution,  he  would  have 
ample  ground  for  that  detraction,  for  an  impartial  trial 
is  one  of  the  fruits  we  all  hope  is  derived  from  that  con- 
^itution  under  which  we  live,  and  from  which  we  de- 
rive so  many  benefits.     It  would  appear^  I  am  persuaded^ 
a  blur  and  a  blot  upon  tliat  constitution,  if  a  man,  stand-^ 
ing  upon  his  trial,  could  say  he  could  not  be  defended. 

<<  I  confess,  gentlemen,.  I  should  have  been  glad  if  I  had 
bad  an  earlier  opportunity  of  knowing  correctly  the  contents 
of  that  letter.  I  should  have  been  very  glad  if  I  could  have- 
had  a  more  early  opportunity  also  of  knpwing,  which  I  do 
not  admit  at  present,  that  it  was  genuine  and  authentic  i 
because  I  know  not  only  the  impression  which  such  a  letter 
must  make  upon  gentlemen's  minds  who  are  the  jury  to 
try  the  cause,  but,  as  far  as  nature  is  able  to  struggle 
against  any  difficulties  thrown  in,  and  with  my  duty  to 
my  client,  I  will  exert  it  in  the  best  manner  I  am  able.  I 
confess  I  canpot  help  thinking  it  would  be  a  great  advan-^ 
tage  to  the  public,  if  the  Attorney-General  is  right  in  his 
comments  upon  the  book,  that  by  the  law  of  England  the 

book 
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rook  cannot  exist,  of  be  circulated,  from  the*  matter  con- 
tained in  it,  I'canQot  help  thinking,  he  thought  it  for  the 
ihterest  of  his  country,  and  the  taerits  of  his  prosecution, 
to  read  the  letter :  that  letter  contained  what  is  wholly 
foreign.to  the  prosecution  before  you,  and  my  lord  could 
riot  receive  it  upon  any  other  principle  than  this,  that  it  ad- 
mitted the  defendant  was  the  author  of.it,  and  to  prove  quo 
ammo,  that  book  was  written  by  him.   Gentlemen,  no  one 
fact  whatever  has  been  proved  by  the  Attorney-General  as 
coming  from  the  defendant ;  or  are  they  capable  of  fasten- 
ing upon  him  one  act  previous  to  the  work  before  you; 
No  one  expression  that  he  meant  to  produce  civil  war  sind 
discord  in  England;    nothing  reproachful  either  to  the 
character  ot  conduct  of  the  sovereign,  or  any  of  the  fa- 
mily.   Arid  that  lettef  is  written  months  and  months  after 
this  book,  which  is  the  book  of  his  brain,  and  after  he 
had  been,  in  a  manner,  driven  and  expelled  his  country 
to  a  new  society,  where  new  ideas  may  have  started  up 
h  his  mind  long  subsequent  to  his  work,  and  whichy 
therefore,  do  not  furnish  any  fair  commentary  on  the 
work  itself.    My  friend  has  stated  to  you,  that  rumor  has 
Spread  it  abroad,  that  this  prosecution  is  carried  on  by  him 
as  a  public  officer  of  the  crown,  without  any  private  appro- 
bation of  his  own )  and  he  thinks  it  necessary,  and  I  think  it 
right  to  thinks  if  he  does  so  think,  it  has  his  concurrence^ 
and  he  should  hold  himself  disgraced  in  this  profession, 
of  which  he  is  so  honorable  a  member^  and  in  society,  if  he 
had  not  brought  this  matter  before  you.  Here  he  and  I  stand 
in  a  little  diffi^rent  situation;  he  tells  you  rumor  has  spread 
It  abroad ;  I  am  persuaded  it  has  so  as  to  come  to  his  ears. 
Tou  will  attend  to  truth  or  falsehood,  and  I  might  call 
upon  all  around  me,  except  the  few  that  are  about  the 
Attorney-General,  and  who  are  within  the  immediate  in- 
telligence which  he  can  convey,  and  ask  whether  that 
VOL*.  III.  z  rumor 
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rumor  hag  spread  itself  abroad  to  any  large  or  extended 
circle  ?  With  respect  to  myself,  do  I  stand  in  that  situation 
before  you  ?  Can  you  go  to.  any  of  the  places  where  men 
resort  for  pleasure  or  business,  without  seeing  my  nanie 
attacked^  and  chara<^ter  wounded  and  torn  to  pieces,  fot 
only  doing  that  which,  till  I  die>  or  while  I  continue  in 
this  pofesston,  I  shall  always  continue  to  do  ?  That  is^ 
without  making  myself  a  party  in  this  cause,    without 
undertaking  the  defence  of  thi»  or  any  other  man,  I  will 
assert  the  freedom  and  integrity  of  the  English  bar,  with 
which  the  most  valuable  part  of  the  English  constitution 
is  lofl ;  for,  from  the  moment  any  English  advocate  can 
statCj  he  will,  or  not  stand  between  the  crowa.and  the 
subject  that  is  put  upon  his  trial,  from  that  nK>meHt  the 
liberty  of  the  subject  is  gone.    If  a  man,  high  in  the  pro- 
fession, presumes  to  give  judgment  against  the  defendant^ 
he  assumes  the  oharaqter  of  judicature ;  and  if  he,  as  a 
man  of  some  reputation  (^nd  my  situation  entitles  me  to 
suppose  I  have  some)  refuse  to  do  it,  how  is  any  man 
to  be  defended? 

"  But,  gentlemen,  I  have  no  complaint  to  make,  either 
;^ainst  those  printers  who  have  circulated  opinions,  or  the 
authors  of  them.  I  take  it  a  great  many  of  them  may  be 
deluded,  so  as  to  tliink  they  render  a  service  to  the  pub- 
lic. If  there  be  any  description  of  men,  who  from  ma^ 
lice  and  injustice,  or  from  personal  disregard  to  me,  have 
mixed  in  it,  I  forgive  them :  but  I  stand  here,  in  my 
situation  at  the  bar,  to  defend  this  book,  and  the  author, 
in  the  manner  I  conceive  by  the  laws  of  England  they  may 
be  defended.  Gentlemen >  I  could  not  help  rrientioning 
this,  but  I  should  rather,  I  believe,  pottpone  it  for  farther 
consideration.  It  is  now  my  duty  to  state  to  you  whalf 
thi^  question  in  this  cause  is;  for  if  it  were  tlie  question 
-wMch,  rumor  has  invented  and  perverted  j  if  it  were  the 
r  5  question 
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ijuestion  that  those  who  have  so  thought  and  spoken  of 
the  had  conceived,  it*  would  be  a  very  speedy  determina- 
tion :  the  question  is  not,  whether  the  constitution  of  our 
fathers,  under  which  we  live,  and  under  which  I  now 
present  myself  before  you,  be  or  be  not  preferable  to  the 
Constitution  of  America  or  the  constitution  of  France,  or 
any  other  human  constitution  ?  In  the  nature  of  things  that 
cannot  be  the  question.  Gentlemen,  I  will  put  this  mat- 
ter in  a  light  in  which  it  appears  to  me,  not  merely  the 
strongest  for  the  defendant,  but  the  strongest  for  us  all ; 
for,  though  I  abhor  the  calumny  in  the  concluding  part 
of  that  letter  which  has  been  read,  there  are  truths  in  it 
which  imports  us  all  to  consider ;  and,  I  am  convinced, 
every  man  in  a  court  of  judicature  ought  to  divest  him- 
self of  all  prejudices,  and  meet  fairly  the  case  of  the  par- 
tiel5  that  arc  submitted  to  their  consideration, 

"  Gentlemen,  it  has  been  asserted  loudly  and  variously, 
and  parliament  has  been  assembled  together  out  of  the 
ordinary  mode,  upon  the  presumption  that  these  things 
were  of  mischievous  tendency.  I  should  suppose  I  am  now 
^dressing  some  gentlemen  infected  with  the  doctrine  of  thi$ 
book,  and  have  no  love  for  the  constitution  of  the  country, 
and  believe  the  country  would  be  happier  under  the  form 
of  a  republic.  I  have  no  difficulty  in  asserting  that,  if  there 
were  any  of  that  opinion,  and  I  believe  I  am  not  addressing 
myself  to  such,  but  if  I  were  addressing  myself  to  any  one 
who  had  such  ideas,  I  should  say,  you  cannot  upon  that 
ground  find  a  verdict  for  the  defendant.  You  are  bound 
to  convict  him,  provided,  in  your  judgment,  he  has  trans- 
gressed those  limits  the  wisdom  an<f  policy  of  the  law  of 
England  (and  it  was  that  principle  that  made  the  consti- 
tution) have  allowed,  not  merely  for  the  preservation  of 
the  law  of  England,  but  fof  the  liberty  and  fre^om  of 
the  press ;  therefore,  it  k  impossible  that  you  should  have 
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any  othtr  species  of  jurisdiction :  you  have  no  authority 
but  by  the  law  of  England ;  you  have  no  right  to  give  a 
verdict,  and  his  lordship  had  no  right  to  pass  sentence 
against  the  defendant,  but  for  that  jurisdiction  which  the 
same  law  confers  upon  him  j  and  therefore  the  question 
is  not  whether  that  law  under  which  we  live  is  superior 
or  inferior  to  any  oth^r  law^  but  whether  it  is  upon  those 
principles  upon  which  the  constitution  gave  us  that  law, 
and  that  which  is  continued,  and  which  the  constitution 
does  support ;  and  whether  it  does  or  does  not  give  any 
man  liberty  to  write  as  the  defendant  in  that  book  has 
written. 

"  Gentlemen,  it  may  appear,  in  fhe  outline  of  a  caifsc 
like  this,  to  be  a  large  concession  j  but  my  le^amed  friend 
would  say,  it  is  rather  an  artful  declaration  of  counsel  i 
but  it  is  neither,  for  it  is  truth :  but  if  true,  and  I  can 
not  suppose  government  had  not  some  foundation  for 
assertions  so  general,  if  I  were  addressing  myself  to  men 
who  had  read  this  book,  who  thought  they  were  doing  God 
honor,  and  human  nature  justice,  by  hastening  a  revolu- 
tion ;  I  should  think  myself  wrong,  if,  as  an  advocate  in 
an  English  court,  and  I  should  think  I  disgrace  my  pro- 
fession if  I  said,  upon  those  principles,  yet  could  not 
give  judgment  for  the  defendant.  The  law  binds  every 
man's  conduct,  and,  therefore,  it  binds  your  conduct 
and  mine,  but  it  leaves  opinion  free  and  open ;  the  con- 
sequence follows  therefore  absolutely,  and  without  any 
possibility  of  drawing  a  distinction :  but  if,  on  the  other 
handj  you  shall  disapprove  of  the  iliatter  contained  in  the 
book,  and  feel  that  y©ur  own  government,  which  he  de- 
tracts from  in  several  circumstances,  is  far  more  valuable 
and  firm  in  its  original  construction  than  that  which  he 
represents,  and  is  not  subject  to  encroachments  or  abuses 
which  he  states,  arid  that  the  propagation  of  the  doQrin^s 
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of  it  may  tend  to  alienate  the  opinions  and  affections  of 
some  of  the  people,  the  subjects  of  the  country  from  the 
government  of  the  country,  still  you  cannot,  upon  that 
footing,  convict  him,  without  going  beyond  those  limits  ; 
unless  he  has  overstepped  that  authority  which  the  law  of 
England  has  constituted  as  the  scope  and  bound  of  the 
freedom  of  the  press. 

«<  Gentlemen,  I  admit  with  the  Attorney-General,  for 
it  is  in  vain  to  deny  it,  that  in  every  matter  where  you  are 
to  investigate  the  mind  of  the  man  that  has  written,  you 
must  look  also  to  the  niind  of  the  man  who  wrote  it,  you 
must  see  whether  it  is  written  hondfide^  as  lawyers  express 
it,  but  that  like  every  other  question  of  justice,  must  de- 
pend upon  the  evidence  before  a  court  of  justice,  and  on 
the  opinion  of  the  court  on  that  evidence ;  and  therefore, 
whenever  a  man  is  to  be  judged  by  any  thing  but  the  work 
itself,  and  the  construction  that  work  affords,  if  it  is  ne- 
ccffary  to  connect  it  with  any  other  extrinsic  matter,  that 
extrinsic  matter  must  be  put  on  a  part  of  the  record :  as, 
for  instance — rif  Mr.  Attorney-General  should  say,  I  do  not 
mean  to  say,  that  these  things  were  written  at  another  time, 
I  do  not  mean  to  say,  if  they  were  circulated  in  a  different 
manner,  or  connefted  with  different  circumstances,  which 
I  say  was  the  case  of  the  book,  it  would  be  productive  of  bad 
consequences  5  but  that  it  was  owingto  the  situation  of  France 
at  this  present  moment ;    it  is  owing  to  the  situation  of 
that  people,  who  have  introduced  and  erected  a  republic 
which  Mr.  Paine  wishes  to  inttoduce  into  this  country, 
for  which  purpose  he  writes  a  book,  which  at  this  moment 
is  htioxt  you,  and  which  I  am  to  put  a  construction  upon  ; 
and  to  submit  those  circumstances  to    your  consideration. 
J  humbly  contend  before  his  lordfliip,  that  the  law  re* 
quires,  for  the  safety  of  mankind,  that  any  charge  which  a 
subject  of  that  country  is  called  upon  to-answcr,  fhall  be  put 
literally  on  the  record,  that  he  may  know  what  cringe  it  is 
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that  he  comes  to  answer. — ^The  defendant  here  comes  to 
answer  having  written  this  book ;  it  does  not  state  any 
extrinsic  circumstances  which^  render  the  writing  of  this 
book  criminal  in  one  instance,  though  it  might  be  crimi- 
nal in  another,  it  does  not  state  any  times  or  seasons  of 
publication,  but  it  is  setting  down  to  pen  these  sentences, 
and  sending  them  to  the  world,  that  constitutes  this  of- 
fence, and  consequently  <he  grammatical  donstruction  of 
the  book  in  bits  and  scraps.  The  Attorney- General,  oyt 
of  a  book  of  178  pages,  has  plucked  only  four  ahd  a  half; 
but  whether  those  sentences  be  or  not  beyond  the  liberty 
of  the  pres^,  which  "the  law  of  England  has  given  for  the 
most  wise  and  useful  purposes  of  society :  it  is  not  whe- 
ther you  approve  the  book,  not  whether  you  condemn 
part. of  the  passages  of  it;  not  whether  you  are  of  the 
same  opinion  with  the  author ;  but  whether  the  man,  at 
the  time  he  wrote  it,  felt  as  he  wrote,  andi  whether  he 
described  himself  as  he  felt. 

<'  If  my  learned  friend  coyld  make  out  to  you  this  propo^ 
sition,  I  admit  he  will  stand  in  a  very  different  situation 
before  the  court.  ]^r.  Paine  admired  the  construction 
of  the  English  government,  persuaded  of  its  virtues,  con. 
scious  of  the  benefits  derived  from  it  to  all  the  subject^ 
under  it ;  wishing  to  describe  the  happiness  which  is  en- 
joyed under  the  constitution,  with  that  belief  he  sits  down 
to  write  those  pages.  He  could  not  be  defended  or  pros 
tected  for  what  he  wrote,  if  he  himself  is  deceived,  and 
believes  that  which  other  men  might  materially  differ 
from  him  in.  If  he  thinks  what  you  and  I  ^o  not  think, 
and,  under  that  impression,  and  the  genuine  apprehension 
of  his  understanding,  he  sets  down  to  write^his  book,  he 
is  not  guilty  of  any  offence  against  the  law  of  England, 
although  what  he  writes  may  be  inconsistent  with  the 
principles  of  goverumcnt.  I  take  it  to  be  a  great  part  of 
the  freedoni  of  the  |lnglisb  govenimeuti  that  eyery  man, 
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OS  I  Stated  before,  should  be  protected  in  the  course  of  his 
trial;  and  I  bclierc  also,  if  the  advocate  entertains  prin- 
ciples hostile  to  the  man  he  defends,  he  is  not  only  jus- 
tified, but  called  upon  to  conceal  those  sentiments  from 
^c  court :  if  this  sentiment  happen  to  be  different  from 
the  man  he  is  defending  he  is  equally  bound  to  declare 
them.  I  know  very  well  that  every  thing  would  come 
with  very  little  weight  from  any  quarter  that  could  be 
suspected  upon  their  head,  therefore  I  give  the  defendant 
the  benefit  of  contending  he  is  not  guilty;  and  I  give 
him  the  benefit  of  knowing,  that  which  it  is  not  neces- 
sa|ry  you  should  know,  that  I  profess  myself  to  be  a  man 
who  love  and  admire  the  genuine  principles  of  the  Eng- 
lish constitution,  that  you  may  know  what  comes  from 
me  comes  from  no  suspected  quarter :  I  give  the  defend-^ 
ant  the  liberty  of  the  press  in  saying  his  opinion  differs 
from  mine  ;  though  you  think,  as  I  take  it  for  granted  you 
do,  that  mine  and  yours  are  better  than  his,  and  that  the 
form  of  our  government  is  far  better  than  that  which  he 
approves  and  wishes  to  Inculcate :  there  is  an  end  of  the 
freedom  of  England,  and  of  that  constitution  we  all  pro* 
fess  to  love,  if  every  man  possessed  of  an  opinion,  may  not 
freely  write  those  sentiments,  which  he  does  not  take  up 
upon  the  spur  of  a  particular  question,  but  merely  to  e)(* 
press  the  sentiments  of  his  mind. 

<^  Gentlemen,  the  principle  I  mean  to  lay  down  as  to 
the  liberty  of  the  English  press  is  this ;  that  every  tnan 
may  address  himself,  not  to  individuals  to  excite  them  to 
disobedience  to  the  laws,  but  that  every  man  may  address 
himself  to  the  individuals  of  a  whoTe  nation,  and  may  in 
that  address  ^anvass  the  propriety  and  advantage  of  a  form 
of  government  in  general,  and  the  government  iq  a  parti-> 
cular  country  which  he  inhabits ;  that  he  may  find  fault 
with  the  constitution^  that  he  may  take  it  to  pieces,  that 
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Jie  may  point  out  its  errors  and  defects^  and  state  yjrhtt- 
are  its  corruptions,  and  what  are  likely  to  be  the  qonse- 
quences,  and  where  the  public,  from  falling  into  thosj^ 
corruptions,  are  long  suffered  to  regain :  and  in  doing 
all  that,  he  is  not  a  subject  of  criminal  justice,  unless 
It  can  be  shewn,  that  at  the  time  be  so  wrote,  and  at  the 
time  he  so  published,  he  did  it,  not  contemplating  thp 
Jiappiness,  but  seeking  the  misery,  of  the  human  race,  that 
he  did  it  at  a  time,  seeking  to  bring  about  consultation^ 
jn  a  country  by  exciting  individuals,  and  informing  thcQi 
they  had  a  right  to  act  and  think  for  themselves,  an4 
that  any  individual  might,  in  his  discretion,  oppose  thp 
general  law  of  the  state ;  I  have  no  difficulty  in  saying, 
that  i^  it  shall  be  found,  upon  an  attentive  perusal  of  the 
works  of  the  defendant,  he  inculcates  those  dogtyines,  nay, 
if  the  direct  contrary  shall  be  found,  or  if  it  shall  appear 
that  he  says  to  any  one  man  what  we  might  suppose  tp 
have  been  said  by  him,  and  what  was  faid  by  an  unfortu- 
nate criminal,  who  stood  here  insulting  the  court  for  ^ 
length  of  time  yesterday  5  who,  instead  of  saying  I  am 
B  prisoner,  I  put  these  premises  to  \}c  sold,  because  the 
french  will  speedily  come  and  release  us,  and  I  did  it  tp 
excite  others  to  release  rfie  from  my  imprisonment  5  if 
there  could  be  one  syllable  that  could  have  put  the  man'^ 
defence  in  the  present  defendant's  mouth,  in  the  force  of 
2L  patient  Judge,  I  must  say,  upon  that  occasion,  he  should 
be  holden  up  to  the  justice  of  his  country.  Gentlemen, 
I  say,  and  I  say  it  in  the  name  of  Thomas  Paine,  the  de- 
fendant, the  author  of  the  Rights  of  Man,  and  m  his 
words,  which  I  (hall  resid  to  you. — « The  end  of  all  po- 
litical associations  is  the  preservation  of  the  rights  of 
man,  which  rights  are  liberty,  property,  and  security; 
that  the  nation  is  the  source  of  all  sovereignty  derived  from 
}f,  the  right  of  property  being  secure  and  inviolable,  no 
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ptxc  dUght  to  be  deprLved  of  it,  except  in  cases  of  eiridenf: 
public  necejssity,  legally  ascertained,  and  on  condition  pf 
a  previous  just  indemnity.' 

<^  Gentlemen,  those  »re  undoubtedly  the  rights  of  man^ 
The  rights  of  man  it  is  the  end  of  all  governments  to 
establish  j  and  I  say  no  man,  after  any  government  is  Icr 
gaily  constituted,  can  without  rebellion  withdraw  his  alle- 
giance from  that  government  which  h^  has  lived  under 
and  paid  obedience  to,   that  all  attempts  against  it  arc 
unwise  and  unjust,  as  well  as  criminal ;  for  the  best  rea-p- 
«pns  are  policy,  justice,  and  nothing  §hort  of  the  will  of 
a  whole  people  can  change  any  form  or  species  ^f  govem- 
picnt.     Any  man,  therefore,  who  is  told  by  an  author  he 
has  a  right  to  act  and  think  for  himself,  that  he  is  no 
longer  to  wait,  that  he  is  no  longer  to  see  whether  the 
<)peration  of  that  conviction  shall  be  equal  to  the  commoif 
sense  of  mankind,  but  the  jnoijaent  he  has  brought  him- 
self to  a  qonclusion  that  any  part  is  defective,  he  is  not  to 
see  whether  it  will  b<^  meliorated  by  common  consent, 
but  that,  from  that  moment  his  own  judgment  and  un- 
derstanding shall  free  him  ffom  the  opinion  that  the  law  is 
wise  and  the  constitution  is  just,  he  may  pi;ll  it  down, 
and  refuse  all  the  obedience  to  the  law  and  the  govern- 
ment ;  unless  I  can  convince  you  that  the  defendant  has 
taken  pains  to  inculcate  a  direct  contrary  doctrine,  a  doc- 
trine that  is  directly  contrary  to  the  peace  and  order  of 
^  the  country,  however  his  own  conscience  may  acquit  him, 
he  cannot  be  acquitted  at  the  tribunal  of  an  English  3  ury. 
Does  any  man  suppose  a  person  can  write  a  book  to  an- 
other, and  say,  the  instant  I  convince  you  the  govern- 
ment of  England  is  defective,   you  aire  to  go  about  to 
destroy  it.     But,'  on  the  other  hand,  had  it  not  been  that 
persons  had  a  right  (and  thanks  be  to  our  constitution 
for  permitting  it)  to  explain  ^ose  alienable  rights  which 
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fotnie   has  gixen  us,   and   dial  spirit  which  God  faai 
given  uSy  how  should  wc  hare  that  constitution  we  ^ 
justly  boast  of?    No  man  could  have  gone  before  laad 
poimcd  out  the  abuses  of  the  fbnn  of  gorcnunent  under 
which  he  lircd  i  or  how  could  the  goremment  hare  passed 
on  from  state  to  state  so  as  to  have  risen  to  such  a  pitch 
of  perfection,  to  such  a  state  of  maturarion,  that  the  At- 
fomej-Gencra]  considers  it  as  profanarion  to  touch  it  I 
Gentlemen,  jon  understand  the  principle  upon  which  I 
jDcan  to  defend  m j  client ;  and  I  will  not  adrancc  one 
step  farther  till  I  put  him  better  than  it  is  possible  he  can 
stand  at  present,  either  from  vrhat  yon  hare  heard  £rom 
abroad,  or  what  you  hare  heard  in  court,  or  {inom  die  means 
■KXt  unqaesdonabhr  taken  to  cry  down  this  book  and  the 
author,  who  stands  in  a  situadon  different  from  any  other 
■»n  who  presented  himself  in  an  English  conit  of  jus- 
tice.  If  I  were  to  ask  you,  gentlemen  of  the  jury,  what  it 
is  that  is  the  first  fruit  of  liberty,  not  that  they  describe 
k,  hvt  what  they  would  wish  it,  the  English  tree  of  liberty ; 
M I  may  emphatically  express  what  is  the  fruit  tsS  that 
tree  ?  It  is  the  security  of  the  rights  under  the  law,  not 
only  the  rights  of  property,  but  the  rights  of  liberty  and 
irputation.    How  are  we  to  hare  those  rights,  but  by  the 
»lministration  of  justice  ?    Courequently,  there  is  not  a 
aun  in  England  ever  brought  upon  his  trial,  and  ^riiere  it 
can  be  at  all  conceired  diat,  upon  the  circumstance  he 
represents  himself  before  the  court  and  jury,  there  can  be 
^ly  prejudices  in  those  who  hear  the  cause.     So  anxi* 
cmsly   does   the   constitution   guard   against  those  evils, 
that,  if  the  smallest  circulation  of  any  piper  that  leads  to 
the  perrersion  of  jusdce,  or  if  from  the  best  motives  a 
person  shall  do  the  least  thing  that  can  at  all  adect  the 
justice  of  the  tribucal,  from  that  moment  the  trial  is  poft* 
poned.     K  his  lcrd:Ji:p  will  give  me  leare  to  Tcmiiid  him^ 

upoa 
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upcm  the  trial  of  the  dean  of  St.  Asaph,  or  rather  when 
he  was  brought  to  trial,  there  was  a  circulation  of  books 
read,  not  books  relative  to  the  object  of  trial,  not  books 
that  affected  to  take  notice  even  that  he  was  coming- 
to  any  trial,  but  extracts  from  ancient  authors  of  great 
reputation,  pointing  out  the  rights  of  jurors,  and  shew- 
ing that  jurors  had  a  right  to  consult  the  innocence  or 
guilt  of  tjie  party.  The  noble  lord  put  off  the  trial  of 
the  cause,  not  from  any  particular  opinion  that  tho^c 
writings  were  false,  but  because  it  was  out  of  even  course 
of  trial. 

**  Gentlemen,  in  what  situation  do  I  stand  before  you  ? 
This  unfortunate  defendant  and  his  book  have  been  pre- 
judged in  a  thousand  shapes;  but  what  is  more  extraor- 
dinary, pending  the  very  trial,  and  when  the  cause  was 
Standing  upon  the  paper.     Gentlemen  who,  I  take  it  for 
granted,   mean  well  to  the  country  (though  I  have  no 
4oubt  other  persons  act  upon  the  same  principle)  5  but 
gentlemen^  who  seem  to  know  so  little  of  the  conse- 
quences, published  throughout  the  world  a  protest  against 
this  very  work  of  Mr.  Paine  ;  gentlemen  who  seem  so 
fond  of  holding  up  that  constitution ;   it  is  thrown  down 
your  areas,  it  is  circulated  throughout — it  meets  you  at  a 
turnpike,  it  is  thrown  into  your  chaise.     An  answer  to 
this  very  book,  which  is  now  to  receive  a  judgment ;  nay, 
that  very  tribunal,  much  higher  than  that  in  which  we 
now  sit,  and  in  which  I  have  the  honor  to  be  a  member, 
;ind  my  learned  friends  know  the  truth  of  what  I  say,  that, 
from  what  has  passed  in  that  house,  and  gone  on  in  every 
channel   of  circulation,  this  cause   is  prejudged.     I  do 
not  inake  this  observation  relating  to  his  lordfliip:   for 
there  has  not  been  a  motion  before  to  postpone  the  trial. 
I  know  perfectly  well,  if  any  such  motion  had  been  made, 
the  effect  of  it  would  have  been  what  justice  and  law  re- 
quired. 
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quired.    No  man  can  respect  more  the  justice  that  I  ani 
jjure  I  should  have  received  thap  myself.    What  is  the 
(Codsequence  of  all  this?  You  are  to  guard  your  minds 
against  every  thing,  except  that^which  meets  you  here. 
You  ought  to  come  prepared  to  look  at  this  work,  to  give 
^t  its  genuine  construction,  and  to  collect  the  evidence  in 
the  causes    With  respect  to  the  letter,  I  shall  say  a  word 
at  the  conclusion  of  my  address^     You  will  at  present 
put  it  wholly  out  of  your  mind,  as  being  written  long 
subsequent  to  the  book ;  then  the  cause  will  stand  thus : 
the  defendant  wrote  the  book,  and  sends  word  he  is  de- 
sirous to  be  given  up  as  the  author  of  it,  if  any  criminal 
inquiry  takes  place.     There  is  not  any  evidence  whatever 
of  an  indiscreet  declaration  ;  no  taunting  expression  pre-    . 
yious  to  the  publication ;  not  any  thing  that'  might  not 
come  out  of  the  mouth  of  a  man  meaning  no  harm.     It 
is  not  a  libel  upon  the  king  charged  upon  the  record.     I 
never  heard  that  such  a  Jetter  had  been  brought  about — 
1  know  nothing  but  from  the  record — I  had  seen  some- 
thing which  professed  to  be  the  copy  of  a  letter.-r-I  «aid 
)t  was  a  foul  forgery  to  embarrass  the  cause ;  and  it  come$ 
^t  a  time  that  it  produce^  embarrassment  in  my  mind| 
and  tends  to  prejudice  my  case. 

"  You  must  look,  my  learned  friend  says,  at  the  na* 
t\ire  of  the  book,  and  the  consequences  it  has  produced  ; 
npt  only  has  it  been  published  among  the  judicious  part 
qf  the  community,  which  was  the  case  with  the  first  part 
of  the  liights  of  Man,  which  the  Attorney-General  did 
not  prpsecute  for  a  year  and  a  half;  he  did  not  prosecute 
•  th;|t  bopk,  bccapse  he  thought  it  would  only  extend 
amb^g  the  judicious.  Every  one  must  see  whether  the 
manner  of  the  man  is  nqt  as  visible  in  the  one  as  the 
other  9  it  would  have  \\cexi  an  antidote  to  the  poison,  and 
little  might  be  hoped  or  feared  from  the  circulation  of  it. 

Bur, 


Sut,  with  tespcct  to  this  work,  its  situation  had  beeii 
difFerenti   and   had  gone  down  among  all    people,  wa^ 
printed  oh  whited-brown  p^per,  was  thrust  into  the  hand^ 
of  children  to  wrap  up  theit  sweet-meats,  and  ^as  cir- 
culated in  every  comer.     I  should  humbly  submit  to  his 
lordship)  the  mode  of  circulation  of   this  book    is  not 
proved,  not  is  there  any  evidence  against  the  defendant. 
It  is  said  that  Mr.  Paine  desires  the  book  might  fae^sd 
circulated.     If  he  had,  there  would  have  been  an  cndi 
but  did  he  or  not,  at  the  time  he  was  writing  it,  believe 
he  was  writing  that  which  was  beneficial  to  the  English 
nation  at  large,  and  not  meaning  to  deprive  them  of  the 
advantages  they  had,   or    contemplating   their   misery  ? 
I  am  not  examining  what  this  man .  wished ;  I  am  not 
investigating  that ;  but  you  must  look  to  the  situation  of 
the  man  for  his  education,  from  his  habits,  and  the  whole 
history  of  his  life,  whether  there  is  not  one  uniform  cast 
of  thinking,  to  shew  this  book  was  not  written  upon  the 
spur  of  the  occasion,  but  from  the  result  of  iiis  min^, 
his  sentiments,  and  a  long  course  of  thinking  for  years. 
I  cannot  help  being  surprised  that  Mr.  Attorney-General, 
in    the  whole  of  his  address,  took  no  notice  how  this 
work  first  came  to  be  published  in  England ;  he  desires 
you  to  take  for  granted  Mr.  Paine  volunteered  the  first 
part  of  the  Rights  of  Man,  and,  if  written  in  answer  to 
nobody,  it  was  a  thing  done  for  a  malicious  purppse, 
and   that  he  had  nothing  at  all  to  provoke  that  inquiry ; 
that  it  was  followed  by  the  second  part ;  that  he  waS' 
the  first  man  that  set  about  this  attack.     In  order  to 
shew  you  how  that  matter  is,  I  will  read  to  you  what  my 
learned  friend  says ;.  for  the  book  must  be  all  in  evidence 
together ;  when  my  learned  friend  reads  to  you  a  passage 
concerning  hereditary  tyranny,  or  concerning  the  Hano- 
verian 
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vcTian  succession,  what  is  the  foundation  of  the  obser- 
vation, that  every  man  must  be  judged  most  unquestion- 
ably from  what  he  writes,  that  the  mind  is  suppo^d  to 
go  with  the  hand}   it  follows   equally,   if  you  read  any 
ipart  of  my  book :  it  is  common  sense,  and  the  common 
administration  of  justice  shews  you>    if    you  read  any 
thing  or  any  letter  to  make  agahist  me,  you  must  read 
the  whole  together,  and  judge  of  the  object  by  all  that  he 
lias  written — ^that  I  see  I  have  the  assent  of  his  lordship 
to — ^and  you  must  take  it  out  of  court ;  you  are  to  look 
at  the  whole  book,  and  compare  those  parts  with  the 
context  and  the  conclusion ;  and,  above  all,  attend  to  that 
which  I  am  now  about  to  read.     He  here  statejs,  in  page 
II  of  the  preface,  before  he  begins  the  discussiony  and 
consequently  every  man  who  reads  the  book  has  a  warn- 
ing before  he  begins,  what  is  the  intention  of  the  authon 
Read  this  introduction  and  preface,  they  have  no  other 
fiaeaning  than  as  a  key  or  index  to  the  intention  of  the 
ailthor  I  2ndit  is  as  much  as  to  say,  any  man  that  reads 
my  work,  although  I.  furnish  him  with  a  clue  to  my  sen- 
timents and  pfinciples,  and  although  I  give  him  a  preface, 
I^e  leaves  that  out,  and  fastens  a  meaning  and  construction 
different  from  what  the  preface  itself  would  explain.     He 
says^  ^  I  have  differed  frpm  some  professional  gentlemen,' 
meaning  gentlemen  of  our  profession,  <  on  the  subject 
of  prosecutions,  and  I  since  find  they  are  falling  into  my 
opinion,  which  I  will  here  state  as  fully,  but  as  concisely, 
as  I  can.' 

"  I  will  first  put  a  case  with  respect  to  any  law,  and 
then  compare  it  with  a  government,  or  with  what  in  Eng- 
land is,  or  has  been,  called  a  constitution.  It  would  be 
an  act  of  despotism,  or  what  in  England  is  called  arbi- 
trary poweri  to  make  a  law  to  prohibit  investigating  the 

principles^ 
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jHTinciples,  good  or  bad,  on  which  such  a  law,  or  zaji 
other,  is  founded.  He  will  put  it  upon  the  very  footing 
the  greatest  writers  upon  the  English  government  have  put 
it.  He  goes  on, — *  If  a  law  be  bad,  it  is  one  thing  ta 
oppose  the  practice  of  it,  but  it  is  quite  a  different  thing 
to  expose  its  errors,  to  reason  on  i(s  defects,  and  to  shew 
cause  why  it  should  be  repealed,  or  why  another  ought 
to  be  substituted  in  its  place.  I  have  always  held  it  an 
opinion,  (making  it  also  my  practice)  and  ther^  is  na 
evidence  that  he  has  not  made  it  a  practice,  (for  he  has 
never  been  called  before  a  court)  *  it  is  better  to  obey  » 
bad  law,  making  use  at  the  same  time  of  every  argument 
to  shew  its  errors  and  procure  its  repeal,  than  forcibly  to 
violate  it,  because  tlie  precedent  of  breaking  a  bad  lav 
might  weaken  the  force,  and  lead  to  a  discretionary  vio- 
lation of  those  which  are  good :  the  case  is  the  same  with 
respect  to  principles  and  forms  of  government,  or  to  what 
are  called  constitutions,  and  the  parts  of  which  they  are 
composed.  It  is  for  the  good  of  nations,  and  not  for 
the  emolument  or  aggrandizement  of  particular  indivi- 
duals, that  government  ought  to  be  established,  and  that 
mankind  are  at  the  expence  of  supporting  it.  The  defects 
of  every  government  and  constitution,  both  as  to  prin- 
ciple and  form,  must,  on  a  parity  of  reasoning,  be  as 
open  to  discussion  as  the  defects  of  a  law^.  and  it  is  a  dot]p 
which  every  man  owes  to  society,  to  point  them  out. 
When  those  defects,  and  the  means  of  remedying  them, 
are  generally  seen  by  a  nation,  that  nation  will  reform  it$ 
government  or  its  constitution  in  the  one  case,  a&  the 
government  repealed  or  reformed  the  law  in  the  other/ 

"  Gentlemen j  you  must  undoubtedly  wish  to  deal 
with  every  man  that  comes  before  yoa  in  judgment  as 
you  desire  to  be  dealt  with  yourselves,  if  you  should  ac« 
cidently  public  any  thing^  that  might  not  be  thought 

proper. 


fhrdper,  and  any  man  brings  you  to  trial  for  if.  And,  I 
bope,  it  will  not  be  laid  down  as  law  to-day,  if  yod  or 
I  should  publish  any  opinion  concemirig  the  gbvernmentf 
tf  thi$  coufitry,  that  sorfie  ameridmefit  \^a^  necessary/ 
and  should  f  oint  out  the  fouhdatiort  "upon  which  thosc^ 
amendments  were  to  ke  made,  and  wefe  to  explain  the' 
trroTS,  that  I  am  to  be  convicted  or  acquitted,  Just  aj^ 
twelve  men  shall  think;  If  I  arii  not  peffectly  right  irf 
my  argtiment^  there  h  iri  end  of  all  freedonfi,  that  has* 
inade  the  cdnstitutioh  what  it  is,  and,  by-and-by,  I 
trust,  v^ill  make  it  better  in*  form,  and  purify  if  from' 
fhose  abuses,  which,  if  they  had  not  existed,  we  should 
iiot  have  been  here  to-day  oft  the  trial  of  this  cause.' 
He  says,  I  obey  the  law  until  it  is  repealed ;  1  make  it  af 
duty  to  obey  thd  law*  If  a  man  choose  to  (Itsobey  a  law 
that  was  bad,  the  iame  would  apply  td  any  other  mart 
i^at  would  not  obey  a  law  that  was  good  5  and  he  stated' 
fte  advantages  to  society  m  the  different  ages  of  thcf 
world.  He  goes  on  and  states  them  in  page  16^,  second 
part;  the  former  pages  in  the  preface  Were  ti  and  12. 
The  reason  I  am  occupying  a  little  portion  of  your  time 
Upon  this  subject,  is  \^ith  this  view  :  I  wish  you  £0  fol- 
low me  throughout,,  upon  th^  principles  I  put  the  cause 
upon,  that,  if  you  find  any  thing  in  this  book,  which 
invests  any  individual,  or  any  number  of  individuals,  or 
any  thing  but  the  whole  nation  itself,  with  the  power  of 
changing  any  part  of  the  law  or  constitution,  I  give  up 
th.e  cause,  I  must  give  up  the  cause,  because  I  will  not 
affront  the  majesty  of  the  court  with  stating  propositions 
which  must  be  false.  If  a  man  does  not  like  the  country^ 
let  him  retire  to  another.  If  a*  man  is  resolved  not  to 
obey,  let  him  go.  A  marl  is  not  only  called  upon,  but 
it  is  a  duty  cast  upon  him  by  God  and  his  country,  to 
enlighten  his  country,  and  do  a  seryiee  to  his  country  j 

'  and 
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and  I  never  yet  heard  it  said,  not  without  cbnttadiction 
not  only  as  an  illegal,  but  highly  beneficial  to  the  commu- 
nity, to  write  with  his  mind  and  heart,  and  not  what  his 
malice  suggest  j  not  what,  in  the  contemplation  qf  the 
misery  of  others,  he  thinks  proper  to  put  upon  paper^ 
but  what  his  own  conscience  dictaties,  whether  it  be  the 
truth,  or  beneficial  or  not,  it  is  the  law  of  England,  and 
no  other  law,  that  gives  this  right  to  the  subjects  of  this 
country. 

*«  He  goes  on — *  When  a  nation  changes  its  opinion 
and  habits  of  thinking,  it  is  no  longer  to  be  governed  as 
before ;  but  it  would  not  only  be  wrong,  but  bad  policy, 
to  attempt  by  force  what  ought  to  be  accomplished  by 
reason.  Rebellion  consists  in  forcibly  opposing  the  gene<* 
ral  will  of  a  nation,  whether  by  a  party  or  by  a  govern- 
ment. There  ought,  therefore,  to  be  in  every  nation  a 
method  of  occasionally  ascertaining  the  state  of  public 
opinion  with  respect  to  government.  There  is,  there- 
fore, no  power  but  the  voluntary  will  of  the  people  that 
has  a  right  to  act  in  any  matter  respecting  a  general  re^ 
form :  and,  by  the  same  right  that  two  persons  can  con- 
fer on  such  a  subject,  a  thousand  may.  The  object,  in 
all  such  preliminary  proceedings,  is  to  find  out  what  the 
general  sense  of  a  nation  is,  and  to  be  governed  by  it* 
If  it  prefer  a  bad  or  defective  government  to  a  reform, 
or  choose  to  pay  ten  times  more  taxes  than  there  is  oc- 
casion for,  it  has  a  right  to  do  so.' 

<*  Gentlemen,  these  are  the  sentiments  of  the  authqr 
of  this  work— ^sentiments  which  I  will  take  upon  me  to 
say  have  the  highest  authority  for  their  foundation — sen- 
timents which  I  think  are  the  best  title,  and  the  securest 
title,  that  his  majesty  ^nd  his  family  have  for  the  throne 
of  these  kingdomd^S  and  so  far  am  I  from  thinking  his 
majesty  has  any  other  advantage  or  footing,  that  I  thought 
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it  the  highest  act  of  attacl^ment  and  fidelity  I  could  shew 
for  a  person  I  regard,  and  shall  ever  have  the  same  af- 
fection for  I  have  novir.  And  I  know  the  Attorney-Ge- 
neral can  only  say  he  hopes,  and  I  can  only  speak  of 
that  part  of .,  the  letter  which'  speaks  of  the  profli- 
gacy of  the  royal  children,  which  has  been  so  much 
held  out  for  a  great  length  of  time  ^  that  slanderous  pro- 
fligacy that  ought  to  have  been  checked  through  the 
presses  of  this  country.  The  Prince  of  Wales  may>  be 
traduced  and  calurtiniated  in  every  part  of  the  kingdotoi, 
and  they  will  never  come  in  question  till  they  are  brought 
in  to  load  a  defence  with  matter  collateral  to  the  charge ; 
therefore,  I  say,  that  which  the  Attorney-General  can 
only  hope,  but  which  I  believe  and  know,  that  whenever 
that  prince  comes  upon  the  throne  of  this  country,  (where 
I  hope  he  will  not  but  by  the  course  of  nature)  he  will 
make  the  constitution  of  this  kingdom  the  foundation  of 
his  conduct  •,  when  i  say  that,  I  am  not  in  the  smallest 
degree  removed  from  contending  the  defendant  is  not 
guilty ;  and  I  say,  when  he  expresses  such  sentiments  in 
-this  book,  he  expresses  what  is  the  interest  of  that  illus- 
trious family  to  cherish,  and  I  spdke  it  in  the  presence  of 
one  of  the  illustrious  persons,  as  I  have  since  been  in- 
formed. I  put  the  title  of  the  King's  Majesty,  as  I  con- 
ceive it  stands  upon  the  genuine  principles  of  the  revo- 
lution, that  is,  upon  the  majesty  of  the  people  at  elec- 
tions, not  as  you  elect  the  king  of  Poland,  but  as  yo«i 
electa  family -in  hereditary  right,  which  in  the  sense 
which  Mr.  Attorney-General  would  give,  that  has  no 
proof  in  this  country  5  therefore,  it  is  fit  you  should 
know  how  the  defendant  came  to  WTite  this  book.  God 
be  thanked,  the  Attorney-General  knows  my  respect  and 
value  for  him^  and  knows   my  sense  of  the  lionorable 

manner 
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ihitine^  in  \^hich  he  has  conducted  himself  from  the  be- 
ginning  to  the  end  of  thi$  business,  and  that  I  would  not 
throw  tlie  least  rejection  upon  him  5  but  he  will  give  me 
leave  to  state,  and  I  wish  it  had  not  been  left  to  me  to  state, 
how  that  first  principle  came  to  be  the  work  df  Mr.  Paine. 
Concerning  hereditary  right  I  will  tell  you,  and  it  wilt 
give  yoii  a  clue  to  the  mirid  of  the  author.  Taking  it 
for  gramted,  you  and  I  go  together  in  thinking  Mr.  Paine 
deceived  in  his  opinion  of  the  English  constitution,  and 
that  We  agreci  that  king,  lords,  and  commons,  is  supe- 
rior to  €Very  thing  the  wit  or  wisdom  of  ilian  ever  put  to- 
gether, but  the  question  Will  be,  Whethef  he  ever  thought 
otherwise,  and  whether  he  thought  it  badly  gbverned 
under  these  cii^cUmstances,  then  the  book  will  appear 
different  totally  from  that  light  it  is  represented  to 
you.  i 

"  Gentlemen,  w^  all  of  us  remember  ;the  calamitous 
situation  in  which  this  country  stood  a  few  years  ago;  a 
situation  no  good  man  can  help  looking  back  to  without 
horror ;  a  situation  in  whidh  no  man  could  feel  himself 
safe  from  its  not  happening  again  while  the  causes  I  am 
now  about  to  state  still  remain ;  I  speak  of  the  American 
War.  This  book,  let  it  be  known,  for  it  appears  upoii 
the  face  of  it,  is  written  as  an  answer  to  Mr.  Burke ;  it  is 
written  as  an  answer  to  him,  not  only  the  second  part, 
but  the  first,  written  under  the  circumstances  I  shall  by- 
and- by  explain  ;  and,  in  the  course  of  that  explanation, 
I  shall  be  obliged,  perhaps,  to  cite  orie  or  two  passages 
from  the  works  of  that  celebrated  person  •,  arid  I  shall 
speak  of  him  with  high  respect;  for,  it  is  im|)ossibJe 
for  Mr.  Burke  ever  to  make  me  forget  him,  T^hatever  hs 
shall  be  pleased  to  think  of  me,  or  my  friends,  who  thinTc 
as  I  do.  With  whatever  contempt  he  may  look  down  on 
my  humble  talents,  when  compared  to  his,  he  shall  nevei* 
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oblige  me  to  forget  the  benefit  the  people  of  this  country 
iwc  to  him  for  the  writings  which  he  has  left  upon  re- 
cordj  and  for  which  thanks  are  due,  next  to  the  thanks 
which  we  ought  to  have  to  God,  most  humbly,  for  putting 
into  our  minds  those  principles  which  are  the  safest  and 
purest  for  our  government ;  undoubtedly,  that  celebrated 
person  docs  not  seem  to  think  now  as  he  did  formerly, 
and,  although  the  constitution,  as  Mr.  Attorney-General 
told  you,  has  remained  from  all  eternity  to  the  present 
time,  without  any  material  change,  except  a  melioration 
of  it ;  most  undoubtedly  that  gentleman  thinks  very  dif- 
ferently of  it  at  present  from  what  he  did  formerly ;  and 
if  he  had  been  as  consistent,  and  his  opinion  had  been  as 
uniform^  as  Mr.  Paine's,  we  should  not  have  had  this 
trial.  Mr.  Paine  may  be  right,  Mr.  Burke  cannot. 
Mr.  Paine  has  not  contradicted  himself,  Mr.  Burke  has. 
He  may  be  wrong  in  part,  or  right  in  part ;  but,  if  he  is 
deceived  throughout,  it  does  not  remove  me  from  my 
ground  of  defence. — ^That  great  and  alarming  conflict* 
the  American  war,  made  Mr.  Paine  a  republican,  which 
he  confesses  himself  to  be,  and  which  I  admit  him  to  be ; 
he  means  to  declare  it  as  his  opinion,  to  be  a  constitution 
defective  in  its  .form,  and  attended  with  abuser,  one  day 
or  another  in  his  judgment,  will  bring  ruin  on  us  all.  I 
dont  mince  the  matter  of  the  defendant,  I  put  it  whe- 
ther you  shall  be  of  opinion  he  thought  when  he  wrote ;' 
or  whether  he  has  written  a  matter  that  does  contain  any 
slander  upon  the  magistracy  of  the  king's  person,  or 
upon  those  who  execute  the  laws,  and  whether  it  is  that 
which  falls  within  the  denomination  of  a  libel.  As  to 
that  fetter,  if  the  Attorney-General  was  to  indict  him  to- 
morrow, he  could  have  no  defence  against  it  j  having 
'  gpoken  of  the  king,,  and  wrote  of  him,  as  wanting  pro- 
per qualificatidn,  and  representing  the  profligaqy  of  the 
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royal  family,  and  that   it  was  likely  to  produce  eviU; 
could  he  defend  himself  against  that  ? — Good  God,  gen- 
tlemen, is  it    possible !    The   question  will  fce^  for  you, 
whether  this  book,  if  you  shall  not  find  it  infected  by 
that  letter  (whidi  is  written  nine   months  since),   falls  ^ 
within  the  same  ptinciples  ? — Gentlemen,  I  stated  to  you 
the  constitution  of  this  Country,  as  established  by  kingi 
lords,  and  commons,   is  the  constitution  which  I  like* 
is  the  constitution  which  I  should  be^orry  to  give  way 
to  any  other,  is  tlie  constitution  which  has  been  produc- 
tive of  various  benefits,  and  is  the  constitution  which  I 
trust  will  be  productive  of  many  more,  provided  it  docs 
not  carry  the  ^eds  of  decay,  or  unless  we  hav^  not  wis* 
dom  to  prop  it  up,     I  agree  with  the  nierchants  that  2%* 
sembled  in  the  city  of  London,  and  should  have  been 
faappy  to  have  3^ned  my  name,  and  should  have  sub** 
Bcribed  to  it,  had  I  a  proof  that  the  English  government 
is  capable  of  reforming  all  the  abuses  that  belong  to  i^ 
the  abuses  that  are  here  stated^  wj^ich  is  a  clue  tf>  the 
mind.     I  am  defending  a  m^h  whom  I  am  not  able  to 
describe,  and  that  I  am  afraid  we  shall  hardly  see  again ; 
and  it  was  truly  observed  by  Mr.  Burke  in  the  house  bf 
commons,  when  I  stated  the  passage  of  Dr.  JohnsoHf 
that  it  was  a  very  wise  selection,  more   than  I  or  the 
speaker  could  have  found,  I  take  I  shall  still  have  more 
the  lead,  when  I  refer  you  to  the  expressions  pf  Mr* 
Burke,  where  h^  gives  the  character  of  that  great  man^ 
Sir  George  Saville.     After  peaking  of  him  in  America> 
gentlemexXf  (I  am  afraid  I  shall  hardly  have  strength  to 
go  through  my  duty)  as  to  the  character  of  that  great 
person  we  have  unfortunately  for  many  years  lost,  whe- 
ther it  should  be  attended  with  any  benefit  to  the  country, 
we  must  hear  from  himself  in  the  letter  hepublished  to  his 
ConstitVle^ts,  and  to  the   whole  world  ;  not  taking  the 
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Constitlition  of  England  in  the  abstract,  but  a  direcl:  ac*^ 
(Count  and  explanation  of  his  own  opinion,  concerning 
what  was  transacted 'by  the  parliament  of  Great  Britain, 
which  for  many  years  we  were  obliged  to  submit  to,  with 
hardly  a  ray  of  hope  of  seeing  a  change,  ^  I  return  to 
you,*  says  Sir  George  Saville,  *  baffled  and  dispirited; 
♦and  that  truth  obliges  me  10  add,  with  hardly  a  ray  of 
hope  of  seeing  any  change  in  the  piiserable  course  of  jjubV 
lie  calamities/ 

"  Such  w^re  the  thoughts  of  Sir  George  Saville— the 
consequence  we  saw.  America,  from  being  an  obedient 
colony,  not  thinking  as  we  profess  to  think  of  the  English 
government,  became  a  republic,  cast  off  the  yoke,  and 
Mr.  Paine,  the  author,  living  at  that  time  in  America, 
and  acting  under  the  auspices  of  Mr.  Burke,  whose  book 
brings  him  here,  and  if  you  read  them  together,  would 
give  you  an  explanation  of  a  multitude  of  passages.  Mr, 
feurke  and  Mr.  Paine  walked  in  the  same  field  of  regson^r 
ing together;  they  spoke  in  different  places.  Mn  Burke 
^  spoke  in  the  parliament  of  England,  such  as  that  great 
statesjnan  de5cribcs  it,  who  had  no  ears  for  such  sounds. 
Mr.  Paine  spoke  to  the  people,  reasoned  with  them  pn 
their  condition,  told  them  no  people  could  be  bound  tp 
the  subjection  of  any  sovereignty,  further  than  their. owt^ 
benefit  required.  Mr.  Burke  says  these  arguments  dre 
unanswerable.  The  pamphlet  of  Common  Sense  con- 
tains all  the  doctrines  that  are  contained  in  the  Rights  of 
Man,  calumniates  the  form  of  government,  attacks  all 
the  principles  and  corruptions  of  the  houses  of  parliamentf 
and  shews  their  defects ;  so  doe»  Mr.  Burke  himself,  in 
his  letter  to  the  Sheriff  of  Bristol,  and  it  justified  the 
Americans  in  bringing  about  this  glorious  and  happy  re-* 
yolution.  And  I  take  upon  me  to  aver  at  this  moment| 
fhcfc  is  a$  great  a  regard  to  property,  less  taxation,  les5 
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grievances)   less  to  deplore^   and  more    to   admire,   in 
the  constitution  of  America,  than  in  any  other  country, 
any   other  constitution,   any  other   government,   undet 
heaven.     I  will  except  none,  except^  our  own  constitu- 
tion ;  and  not  that,  unless  it  is  purged,  as  it  soon  wi^ 
be— purged  of  those  $pot8  which  I  trust  will  not  destroy 
wholly  the   vital  parts,  though  they  obscure  them.     1$ 
not  Mr.  Paine  to  be  believed   because  he  was  the  onlj 
one  out  of  three  millions  that  did  not  remain  attached  to 
the  crown,  and  tells  you  that  all  the  blood  that  was  shed 
in  America  was  shed  by  the  crown  of  Great  Britain^ 
under  the  authority  of  parliament  i    Such  as  Sir  George 
SaviUe  describes  it,  and  Mr.  Burke.     He  came  over  to 
this  country  with  a  mind  wholly  republican.     If  you  look 
to  his  pamphlet  of  Common  Sense,  he  argues  and  builds 
his  arguments  upon  what  he  has  written  before ;  and  J 
should  almost  say  he  is  a  plagiary  from  himself ;  for,  i|t 
is  impossible  for  a  man  that  writes  one  thing  not  to  have 
the  same  thing  in  his  mindw     Now  let  us  see  yrhat  the 
American  revolution  in  its  consequence  produced.     A 
revolution  which  has    lately  happened  in  Europe,   and 
likely  to  make  so  vast  a  change  upon  the  face  of  the  earth  ; 
how  did  thaf  revolution  arise  ?  It  was  produced  in  con*- 
^equence    of    ttiat   incurable,    corrupt,    and    profligate 
government  that  existed  in  France.     God  forbid,  when 
i  say  that  corrupt  and   profligate   government,    that    J 
should    mean    it    as    a    sarcasm    against    that    unfor- 
tunate monarch,    who,    for    any   thing     that  I   know, 
a^  this  moment  maybe  under  ajBiction^  and  in  a  situ- 
ation that  grieves  one  to  think  of;  no,  it  is  not  necessary 
I  should  do  it ;  and  I  cast  as  little  reflection  upon  that 
monarch,  as  I  did  when  I  spoke  of  this  country.     |  dp 
not  mean  to  be  understood,   to  treat  the  king  not  only 
W^fh  Uiat  duty  an4  oW^^nce  whi(Ji  belongs  to  the  sul^- 

f  A  4    .  ject, 


560  FORfeKStC  CLOqUEKOU 

ject,  but  to  conduct  my^If  to  him  with  that  justice  which 
I  think  belongs  to  him,  and  is  due  to  his  conduct  from 
all  men,  either  in  public  or  private  life.  When  I  speak 
of  these  abuses  and  corruptions  to  our  goyemment,  I 
speak  of  that  which  the  commentator  upon  our  law  has 
stated  so  particularljr,  and  whose  book  is  put  into  the 
hands  of  every  student  before  he  comes  here.  I  mean 
that  unfortunate  want  of  foresight^  as  he  expresses  it,  of 
our  ancestors. 

**  Why  then,  gentlemen,  can  you  suppose  that  reve- 
rend judge  was  a  libeller  upon  the  constitution  of  this 
country  ?  He  tells  you  it  is  from  the  want  of  foresight  in 
bur  ancestors ;  if  it  was  so,  let  the  foresight  of  posterity 
prevent  those  consequences,  and  take  them  into  consi-' 
deration ;  for,  it  is  not  necessary  to  pull  down  a  whole 
building  because  a  few  tiles  are  loose  i  it  is  not  necessary 
to  pull  down  the  whole  structure.  Then  comes  Mr, 
Paine,  at  the  time  the  French  revolution  took  place*  I 
am  now  speaking  to  you  of  that  which  is  widiin  the 
reach  of  your  own  knowledge)  at  the  time  the  French 
revolution  had  taken  place  in  that  country,  that  the  BoftiUe 
was  destroyed,  that  the  king  had  been  pulled  down,  and 
^had,  by  his  own  consent,  become  the  first  magistrate  of 
the  people  :  that  had  no  manner  of  effect  on  this  country  f 
it  would  not  have  any  effect,  had  it  not  occurred  to  that 
celebrated  person  whose  name  I  before  mentioned,  to 
provoke  a  subject,  and  wh}ch|  if  it  were  dangerous  to 
discuss,  he  fed  the  way  to  it,  I  trust  it  is  not  to  be  en* 
dured,  that  the  human  mind  Is  to  be  put  in  fetters :  and 
I  trust  it  does  not  belong  to  him,  or  any  other  man,  to 
give  us  pur  lesson,  and  to  say,  this  shall  be  your  creed, 
and  that  we  shall  not  think  for  ourselves.  He  has  done 
that ;  and,  in  my  opinion,  more  dangerously  distorted  the 
principles  of  our  goverametlt.    4idyt  if  it- 4)e>a  libel  for 
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any  man  to  mistake  the  constitution^  or  to  put  It  upoa 
the  footing  that  will  tend  to  destroy  it;  Mr,  Burke  is  that 
libeller.  But  when  I  say  Mr.  Burke  is  that  libeller^  I  do 
not  mean  that  he  is  an  object  of  criminal  justice,  because 
I  can  have  no  right  to  make  him  so.  I  do  not  ihean^ 
when  I  am  defending  the  motives  of  one  man,  to  crimi*- 
nate  the  motives  of  another  j  but  I  will  put  the  case  upon 
it,  and  you  will  find  that  in  the  preface,  and  the  intro^ 
duction,  and  in  the  whole  body  of  the  work.  Now  I 
will  give  it  to  you  from  Mr.  Burke  himself. 

*•  It  happened,  gentlemen,  when  the  French  revolu-r 
tion  pulled  ddwn  despotism,  a  great  number  of  persons 
felt  ^n  interest  in  the  event,— an  interest  well  wx^rthy  of 
Englishmen :  they  saw  the  fall  of  a  government  ithat  had 
long  been  the  scourge  of  Great  Britain,  and  which  had 
led  to  a  long,  cruel,  and  desolating  war,  from  its  pemU 
cious  government ;  Ithey  gaw  that  despotism  humbled  to 
ike  ground  y  and  a  gelntleman  who  is  now  no  yipfore,  a  re« 
verend  divine,  knowing  that  the  issues  of  human  life  are 
in  the  hands  of  God,  thought  it  a  matter  of  just  congra- 
tulation feven  froih  the  pulpit,  and  reminded  tlie  peopic 
cf  diis  country  of  Ae  glorious  deliverance,  and  the  ad-» 
yantage  arising  from  that  revolution* 

**  Gentlemen,  it  is  I^.  Price  I  speak  of.  It  happened 
tf  so,  that  a  society  of  gentlemen,  at  the  tiine  when  France 
was  a  neutral  nation,  and  under  their  constitution  the 
tnoharch  was  going  in  triumph^  and  amidst  the  crowds 
of  his  fellow-citijs^ns,  over  and  over  again,  to  give  as- 
sent to  that  wUch  his  oath  had  given  sanction,  to  that 
system,  because  in  the  opinion  of  a  very  few;  for,  Mr* 
3nrke,  very  unwisely  I  think,  makes  it  a  sarcastic  matter 
of  reproach  upon  the  insignificance  and  the  smallness  of 
<tb^  \fQdy  of  men,  and  that  their  uailics  were  never  heard 
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of  till  that  moment:  he  thought  it  a  matter  for  his  elo^ 
quence  to  whip  those  scourges  of  faction  to  their  kennels, 
and  I  take  u{^on  me  to  aver,  there  was  no  prosecution, 
no  charge,  no  man  was  brought  forth  as  a  disaffected  sub- 
ject, there  was  no  'scourge  of  opposition,  but  he  invents 
this  supposed  schism,  in  order  to  give  the  king  a  title 
which  he  has  not  from  any  body ;  but  Mr.  Burke,  and 
which,  I  am  sure,  it  would  be  his  Majesty's  most  solenm 
interest  to  deny.  Mr.  Burke,  by  the  by,  cites  two^thirds. 
of  this  work,  and  no  man  is  to  put  in  a  reply  \  a  man  is 
to  put  government  on  what  footing  he  pleases  i  a  man  is 
to  take  parts  of  my  book,  whatever  he  pleases,  and  I 
am  not  to  answer  it,  but  I  am  to  be  tied  up  from  the  com« 
mon  right  which  he  assumes  to  himself.  He  says  they 
are  masters  of  the  commonwealth  $  the  French  revolution* 
say  they,  was  the  act  of  the  fmajesty  of  the  people ;  the 
people  of  England,  for  instance,  wish  to  make  the  same, 
change,  and  have  the  same  right,  sp  says  Mr.  Burke,  that 
is  to  say,  none  at  all. 

**  Gentlemen,  if  we  have  been  insane  for  centuries^ 
as  the  Attorney-General  has  said,  and  that  it  would  be 
to  the  advantage  of  this  country  to  throw  off  the  present 
government,  that  the  people  of  England  cannot  do  it,  iox 
God's  sake  let  that  sentiment  never  b^  uttered,  and  I 
deny,  and  I  firmly  deny  it  5  if  it  be  so,  for  God's  sak^ 
let  policy  and  wisdom  conceal  it,  and  you  had  better 
furnish  every  body  with  a  copy  of  ]\fr,  Paini^'s  book,  an4 
tell  him  to  write  to  the  public,  than  put  that  bpok  of 
Mr.  Burke's  into  the  hands  of  every  man. -r-Say  to  a  map, 
look  at  that  constitution ;  it  came  down  from  generation 
to  generation— there  it  is  5  it  was  a  glorious  struggle  that 
gave  it  ypu  ;  there  are  some  obscurities  upon  it^  the  sam^ 
visdpip  tjiat  gaye  it  you  preserves  it}  it  is  your  owp^ 
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will  you  have  it  or  ijot  ?  What  is  the  answer?    Yes,  I 
mil  keep  it^     But,  if  I  tell  a  man  it  is  packed  upon  your 
back  as  a  beast  of  burden,  you  ipust  carry  it  whether  you  ^ 
will  have  it  or  not  %  it  is  not  what  your  ancestors  gave 
you  ;  remember,  I  do  not  affect  to  say,  you  or  I  may  stir 
up   rebellion,  it  is  merely  my  opinion,  and  may  be  the 
opinion  of  any  man ;  it  is  like  drawing  up  a  curtain  be^ 
fore  a  man  that  is  confined  in  the  dark.     I  will  shew  you 
that  Mr.  Paine  is  not  speaking  upon  the  constitution,  but 
merely  answering  Mr.  Burke  5  he  is  denying  Mr.  Burke's 
principles,  which  are  more  dangerous  than  any  that  ever 
canie  from  the  English  press.     What  is  the  revolution  I 
That  his  Majesty  undoubtedly  is  not  an  elective  monarch ; 
but  was  it  not  the  people  of  England  who  got  together, 
the  Lord  kn^ws  how,  and  sent  for  king  William  ?  If  that 
convention  did  not  affect  to  have  the  forms  of  law,  it 
was  called  the  convention  parliament.  Did  they  give  it  to 
him  in  the  line  of  succession  ?  Did  they  cut  off  the  Prince 
of  Wales,  and  might  they  not,  as  Mr.  Justice  Blackstonc 
expressly  says  they  might,  have  given  it  to  any  other  fa- 
mily?   To  be  sure  they  might;  and  he  put  ^r on  the  foot- 
ing, that  it  was  the  wisdom  of  our  ancestors  to  depart  no 
farther  from  the  line  of  succession.     It  was  a  matter 
of  discretion,  and  I  maintain  it  to  be  the   best   title; 
and  long  may  the  king  and  his  family  live  under  it !  they 
shall  have  my  vote  for  its  continuance,  and  it  is  the  best 
way  to  live  in  the  affections  of  the  people  5  and  it  is  not 
in  the  power  of  man  to  stir  the  constitution  of  any  coun- 
try, but  from  the  default  of  the  government ;  nor  is  it 
from  any  libels  that  may  be  written  upon  the  constitution. 
Mr.  Burke  is  pleased  to  say  so  in  his  *  Thoughts  upon 
the  cause  of  the  present  discontents-,'    he  thinks  fit  to 
fipeak  upon  those  parts  of  the  government  for  which  Mr.. 
^AiKE  is  arraigned  for  speakinjg  u|)on.    And  I  will  shew 
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that  when  I  come  to  that  grand  part  that  bfought  the 
here  to  speak  to  you^  that  is,  the  limits^  auAority,  and 
the  liberty  of  the  press.  Now  let  us  see  whether  there 
be  others  that  difier  from  us  and  every  right  of  the  people 
to  change  their  government ;  to  know  they  can  change* 
and  to  circulate  it  among  them  that  they  can  change ;  my 
learned  friend  will  find  it  difficult  to  fasten  the  character 
of  a  libeller  upon  a  gentleman  whose  work  now  lies  be- 
fore me.  Here  I  shall  begin  with  a  modem  author ;  I 
have  the  honor  of  my  learned  friend's  personal  acquaint- 
ance; he  is  a  man,  perhaps,  ,more  devoted  to  the  read 
constitution  of  his  country,  as  will  be  found  from  many 
parts  of  his  work^  thai^  almost  any  man  I  am  acquainted 
with.  He  is  a  man  of  great  learning  ;  I  mean  Mr.  Paley, 
Archdeacon  of  Carlisle,  in  a  work,  ^entitled  '  Principles 
of  Moral  and  Political  Philosophy.* 

<<  Centlemen,  he  i«  discussing  this  point,  which  was  not 
thought  dangerous  the  otiter  day,  and  I  hope  we  ^all  get 
over  this  ridiculous  panic  that  makes  t»s  think  that  dan^ 
gerous  where  no  danger  is  in  it.  if  the  government  of 
this  country,  like  the  Christian  religion,  be  of  God,  it  will 
ftand  I  if  not,  we  cannot  prevent  it  from  coming  to  nothing. 
He  was  discussing  and  thinking  of  the  government  of  thss 
country,  and  he  begins  widi  difi^ing  from  Mr.  Locket 
not  throughout,  but  in  part,  upon  the  footing  of  a  conoh* 
|)a£l.  You  will  see  how  different  Mr.  Burke  -speaks  itom, 
Mr.  Locke ;  it  is  admirable  sense,  and  goes  more  to  give 
the  true  notion  of  government,  than  any  book,  and  I 
should  wish  the  attention  ctf  every  body  in  t^is^ourt  to  it« 
Mr.  Paley  says,  respecting  the  inconvenience^f  a  com* 
pact,  he  thought  it  dangerous  to  callk  a  xloinpact ;  for^ 
if  broken  ever  so  little,  it  is  contrary  to  the  wUl  of  God, 
iihonc  will  is  pafamonat  to  all  otboss }  be  them  states  tbts^ 


MrKicli  I  think  differs  a  !itt!€  from  the  principles  of  mf 
learned  friend.  *  No  usage,  law,  or  authority  whaterer, 
is  so  binding,  that  it  need  or  might  to  be  continued,  when 
it  may  be  changed  with  advantage  to  the  community^ 
The  family  of  the  prince,  the  order  of  succession,  the 
prerogative  of  the  crown,  the  form  and  parts  of  the  legis- 
lature, together  with  the  respective  powers,  office,  dura- 
tion, and  mutaal  dependency  of  the  several  parts,  arc  all 
only  so  many  laws,  mutable  like  other  laws;  whenever 
expediency  requires  either  by  the  ordinary  act  oT  the  legisla- 
ture, or 5  if  the  occasion  deserve  it,  by  the  interposition  of  the 
people/  No  nran  can  say  this  gentleman  wished  to  infuse 
discontent  into  this  country.  If  you  fasten  a  governn[>cnt 
upon  a  man  against  his  consent,  and  he  has  an  inclinatioii 
to  get  rid  of  It,  if  he  do  not  like  it^  and  other  people 
approve  of  it,  he  will  go  out  of  the  country ;  if  all  peopli; 
disapprove  it,  they  will  make  it  what  meets  their  appro- 
bation, and  by  that  means  the  government  will  come  to 
that  perfection  which  cannot  be  done  in  a  limited  numbci 
of  years,  and  will  stand  from  age  to  age ;  and  he  goes  oa 
to  say,  and  I  think  he  says  wisely,  « These  points  are 
wont  to  be  approached  with  a  kind  of  awe ;  they  are  re* 
presented  to  the  mind  as  principles  of  the  conatitution, 
settled  by  our  ancestors,  and,  being  settled,  to  be  no  more 
committed  to  innovation  or  debate ;  as  foundations  never 
to  be  stirred ;  as  the  terms  and  conditions  of  the  epciai 
compatSt,  to  which  every  citizen  of  the  state  has  engaged 
his  fidelity  by  virtue  of  a  promise  which  he  cannot  no\|r 
recal ;  such  reasons  have  no  place  in  our  system.'  So  says 
this  gentleman ;  and  I  now  contend,  there  is  no  part  of 
this  work  that  advances  the  proposition. 

**  Mr.  Attorney-General  says,  Mr.  Paine  dislikes  the 

English  consitution ;  he  has  a  right,  and  I  will  (hew  yoa 

*  the  wisdooi  and  policy  of  the  English  law  prevents  a 

man 
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tAan  being  subject  to  a  prc^secution  for  i%  and  yott  ttrlii 
see  I  do  not  make  use  of  that  expression*  Gentlemen^ 
Mr.  Locke  says,  and  perhaM  his  might  be  a  Irbel  also^ 
though  he  was  an  aiFectionate  servant  to  King  WHliarn^ 
Kigh  in  the  service  of  the  state  i  he  wrote  before  King 
WillSm  was  warm  upon  the  throne  ^  and  holding  a  high 
rituation,  he  put  it  upon  the  very  sirae  footings  when  he 
wrote  in  answer  to  Sir  Robert  Filmcr,  a^  Mr*  Paine 
writes  to  Mr.  Burke :  what  does  it  signify  a  fig,  whether 
a  king  exist  by  divine  right,  or  whether  it  is  from  a  com- 
pa£t  which  cannot  be  aftered ;  whether  it  be  from  some 
thing  arising  from  God  or  mati,  does  not  «alter  the  ques- 
tion«.  Mr*  Locke  puts  it  upon  the  footing  Mr.  Paley 
does, 

«*Mr.  Attorney-General  says,  the  firsf  parts  of  the  rights 
of  man  being  among  the  judicious  classes  of  the  commu- 
nity, he  does  not  fear  coiicerning  it  ^  but  when  it  de* 
scended,  and  was  circulated  in  the  lower  order,  there  the 
evil  begins.  It  may  be  said,  the  people  being  ignorant 
and  discontented  was  the  cause»  To  this  I  answer  quite 
the  contrary ;  and,  if  there  be  defects  introduced  by  time 
or  corruption,  it  is  not  an  easy  thing  to  change  them  > 
and  it  is  universal  throughout  the  world  j  so  you  observe 
I  have  no  authorities  which  I  have  stated,  besides  an  au* 
thority  I  will  read  that  is  more  in  point,  the  authority  of 
Mr.  Burke  himself}  which  shews  the  footing  upon  which 
he  put  it  is  no^that  principle  upon  which  the  government 
can  safely  stand, — He  says,  *  the  disposition  of  the  people 
of  America  is  averse  to  any  other  than  a  free  government, 
and  this  is  indication  enough  to  any  honest  statesman  how 
he  ought  to  adapt  whatever  power  he  finds  in  his  hands 
to  their  case.  If  any  ask  me  what  a  free  government  is  ? 
I  answer,  that,  for  any  practical  purpose,  it  is  what  the 
people  think'so  J  and  that  they,  and  not  I,  are  the  natu^- 

ral) 


tal,  lawful,  and  competent  judges  of  this  matter.  If  they 
practically  allow,  me  a  greater  degree' of  authority  ^orer 
them  than  is  consistent  with  any  correct  ideas^of  perfect 
freedom,  I  ought  to  thank  them  for  so  great  a  trtrst;  and? 
not  to  endeavour  to  prove  from  thence"  that  they  have 
reasoned  ami^s,/and  that  having  gone  so  far  by  analogy,' 
they  must  hereafter  have  no  enjoyment  but  my  plea- 
sure.* . 

"  Gentlemen,  I  am  sorry  to  feel  myself  considerably 
consumed  in  strength  before  I  have  arrived  at  what  I  con- 
ceive to  be  the  material  object  for  your  consideration.  All 
1  have  stated  has  been  to  lead  you  to  think  there  is  not 
that  novelty  in  Mr.  Paine's  opinions. — I  have  ihewnhovr, 
they  grew  up  in  his  life,  how  his  history  led  to  it. — How 
his  situation  under  General  Wafhington  led  him  to  be  a 
republican  in  belief,  and,  being  so,  gave  him  an  oppor« 
tunity  of  writing  what  he  believed  to  be  the  defects  of  the 
English  government.     I  do  not  mean  to  put  the  defence 
of  my  cause  upon  the  existence  of  abuses.     I  have  stated 
those  authors  for  the  reason  of  shewing  you  the  nature 
of  the  liberty  of  the  press,  and  I  shall  not  be  mortified  ia 
the  least,  or  dejected,  or  put  down  from  what  I  feel  to  be 
my  own  sentiments  respecting  the  liberty  of  the  press.    If 
I  should  not  meet  with  the  approbation  of  the  court  in'what 
I  state,  I  shall  go  out  of  the  court  most  undoubtedly  with 
a  belief  of  what  I  know  is  well  founded,  that  is,  that  the 
liberty  of  the  press  is  as  it  occurs  to  you  who  are  to  de- 
cide it ;  but  I  have  had  opportunities  of  seeing  before 
now,  and  it  ought  to  make  us  cautious  before  we  con- 
demn a  man  biy  bell,  book,  and  candle.     It  is  but  a  year 
ago  I  kad  the  opportunity  of  addressing,  you  upon  some 
of  these  ideas,  and,  notwithstanding  Mr.  Attorney-Ge- 
neral may  say  this  is  peculiarly, for  your  consideration^ 
you  will  remember  your  authority  to  judge  of  it  j  it  is  but 

a  year 
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a  year  old,  and  I  should  be  rtrj  scnrty,  ta  the  infancy  of 
your  jurisdiction^  it  should  be  arraigned*  I  wish  to  ex« 
dude  his  lordship,  and  wish  he  should  connder  himself 
wholly  out  of  the  case. 

*^  Gentlemen,  when  I  had  less  to  support  me,  less 
itrength,  less  knowledge,  and  less  acquaintance  with  those 
standing  around  me,  I  remember  not  being  treated  with 
contempt  or  unkindness  by  Lord  Mansfield  (for  he  al- 
ways treated  me  with  regard  and  tenderness) ;  with  his 
mighty  mind,  enlightened  with  all  the  learning  that  be* 
longs  to  the  highest  elevated  character,  he  laughed  at  me, 
as  one  laughing  at  an  infant  lisping  out  its  prattle,  when 
I  ventured  to  state  my  ideas  upon  the  constitution,  that  a 
man  was  not  to  be  snapped  with  a  verdict  the  moment 
the  publication  was  proved. — ^Therefore,  gentlemen,  let 
us  be  cautious  when  we  see  men  on  a  sudden  changing 
their  opinions  so  entirely.  We  find  the  whole  parliament 
unanimous  that  I  Was  in  the  right,  though  so  often  in  the 
wrong  before ;  and  I  must  feel  that  it  is  a  great  lesson  of 
caution,  to  be  careful  before  we  condemn  others,  know- 
ing that  it  is  by  slow  and  painful  degrees  that  all  the 
rights  of  the  world  have  made  themselves  known.  If  Mr. 
Burke  is  right  in  his  principles  of  government,  that  the 
people  cannot  change  it,  then  I  am  wrong ;  for,  no  man 
alive  can  write  about  government  at  all,  or  the  rights  of 
the  people,  as  they  have  no  jurisdiction  whatever;  Buf, 
if  the  people  may  change  the  government  upon  the  ge- 
nuine principles  of  government,  they  are  a  competent 
jurisdiction  i  jind  therefore  Mr.  Paikb  has,  bond  Jide^ 
written  for  the  consideration  of  the  whole  people  of  Eng- 
land, whether .  the  government  of  England  is  right  or 
vfrong,  whether  it  is  subject  to  these  imperfections.  Mr. 
Attorney- General  thinks  that  Mr.  Paine  wrote  the  many 
things  he  has  here  written  without  these  imperfections  ex^ 

isting; 


i^tig  ;  bttt  Ws  habit  of  life  throughout  shew  that  he  wrote 
to  the  wbok  nation*  Now  let  us  see  what  has  been  the 
case^  Hind  I  will  give  you  dome  authorities  of  the  progress 
ef  society,  artd  the  civlliisation  of  government,  from  the 
ealrliest  accounts  to  this  time  \  and  then  you  will  see  if  we 
^KMlld  not  have  been  in  the  m^oods,  with  dreadful  igno*" 
ranee,  whethef  religious  tyt  political,  if  every  man  had 
been  condemned  as  a  criminal  who  had  dared  to  advance 
any  doctrine  upon  government.  Are  men  to  arise  at  no 
change  or  petfectiba  but  by  the  blood  absolutely  of  the 
innocent  i 

<«  Gentlemen,  I  am  defending  an  humble  individual^ 
and  it  is  said  of  him  he  is  only  addicted  to  consider  re* 
ligiotts  topics  when  drunk ;  but  I  am  standing  for  a  much 
more  valuable  object-^-tbe  liberty  of  the  press.  That  I 
may  know  my  condemnation  may  not  go  with  it,  and 
that  I  mi^y  not  be  criminal  to-morrow,  let  us  see  what 
the  course  of  the  world  has'b^en  with  respect  to  the  dis*- 
semination  of  truth,  h^  it  be  remembered,  that  the  Uni- 
versal God  that  created  us  was  one  of  the  first  martyrs  to 
the  dissemmatioh  of  truth ;  that  he  came  with  that  divine 
qualification ;  he  expired  upon  the  cross  for  stating  that 
which  was  die  object  of  scorn  to  all  that  it  was  stated  to  ; 
his  followers  experienced  the  same  fate.—^Why  did  they 
follow  the  same  fate  ? — Our  Saviour  might  have  done  like 
&e  Mahometan  prophet :  he  might  have  come  and  pro^ 
mulgated  &at  which  was  growing  by  slow  degrees ;  he 
migh^t  have  spread  it  at  once  over  the  vrfiole  world  by  de* 
vastation  and  conquest :  he  came  to  confound  the  pridt 
pf  man^i  and  he  came  to  preach  up  those  universal  and 
equal  rights  whidi  are  tike  great  privileges  of  mankind  in 
every  age  of  the  world;  he  came  therefore  in  that  lov«^ 
eftate  he  is  represented,  and  preached  his  doctrines  and 
his  consolations  to  the  poot»  We  find,  subsequent  to  thai 
VOL.  ill.  M  B  timc^ 
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timei  as  the  conversion  to  the  church  began,  political 
power^  and  ecclesiastical  power,  going  hand  in  band, 
making  havock  throughout  the  world,  beating  doWn  truth, 
and  wounding  by  ignorance  and  superstition,  till  the  re- 
vival of  letters  and  learning  began  to  advance  upon  the 
world.  You  will  find  superetition  advancing  a  second  time. 
**  Gentlemen,  if  you  see  in  what  manner  the  liberty  of 
the  press  began  in  this  country,  or  rather  at  what  time  its 
freedom  was  first  abridged  5  if  you  will  look  into  the  books 
of  the  law,  you  will  find  no  man  punifhed,  or  punish- 
able for  the  propagation  of  opinion,  till  the  erection  of 
the  Star-Chamber  in  the  year  1637.  Now  I  admit  the 
safety  of  every  community  ought  to  be  the  rule  ;  and  my 
learned  friend  can  shew  to  me  that  the  safety  of  this 
country  depends  on  the  speaking  of  the  freedom  of  the 
people,  that  it  is  implicated  in  the  freedom  of  all  prin- 
ciples of  government,  then  I  shall  admit  the  freedoiri  of 
the  law  should  pursue  this  gentleihian.  H^s  it  tbat^ffect? 
Gentlemen,  during  the  time  the  press  was  laid  under 
fetters,  during  the  time  it  was  made  subject  to  a  licence, 
that  no  man  should  print  a  work  unless  he  had  a  licence, 
and  until  he  had  the  authority  of  the  state  -,  during  the 
short  period,  which  was  but  for  eleven  years,  that  that 
government  lasted,  all  the  authority  of  the  government 
was  coming  to  ruin,  and  terminated  with  that  foul  ca- 
tastrophe and  tragedy,  the  death  of  King  Charles  the 
First ;  that  is  to  say,  in  the  ignprance  of  the  people  in 
preventing  the  freedom  of  communication.  It  is  the  free- 
dom of  communication  that  prevents  evil ;  let  men  com- 
municate their  sentiments  to  one  another,  it  is  like  fire 
scattered  on  the  ground,  or  like  gunpowder  scattered  on 
the  surface  of  the  earth ;  it  cornmunicates,  but  the  explo- 
sion is  not  heard  :  keep  it  under  constraint,  it  is  like 
gunpowfder  compressed,  and  like  subterraneous  fire,  whose 

2  '  agitation 
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agitation  is  unseen  till  it  bursts  into  an  earthquake^     Let 
argument  be  opposed  by  argument,  and  reason  be  opposed 
to  reason,  and  the  country  is  safe.     In  the  time  of  Oliver 
Cromwell  it  was  the  same  j  in  the  reign  of  Charles  the 
Second,  how  soon  was  that  done  away  by  a  revolution ! 
All  those  cobwebs  were  swept  away,  all  were  destroyed,^ 
and  the  country  has  lasted  for  a  century  without  them  y 
the  vital  parts  of  the  constitution  have  been  inculcated, 
and  the  nation  has  been  safe.     Gentlemen,  I  will  state  to 
you  some  great  writers  of  great  authority  on  this  subject ; 
and  here  I  would  humbly  suggest  to  his  lordship,  that 
in  a  case  of  this  sort  it  is  impossible  to  give  authorities, 
and  go  to  books  of  the  law,  with  the  same  precision  as 
we  look  for  authorities  in  cases  of  particular  description : 
as  if,  for  instance,  the  question  be,  whether  an  indivi- 
dual be  guilty  of  slander,  and  we  go  to  books  to  see  what 
had  been  considered  slander  by  the  law  of  England  :  but 
in  a  subject  of  this  sort  you  can  go  nowhere  but  to  the 
sense  and  opinion  of  the  jury,  and  that  sense* is  to  be  taken 
and  compared  with  what  has  been  written  by  one  indi- 
vidual with  what  in  general  is  tolerated  throughout  the 
realm.     I  know,  if  I  was  to  state  to  my  lofd,  that  twenty 
men  had  written  things  libellous,  and  not  shewing  this  is  not 
one,  he  might  say,  that  does  not  shew  your  client  has  not 
written  one.    If  you  will  read  matter  written  by  other 
people,  which  is  reprehensible,  it  is  another  thing.     But^ 
gentlemen,  if  I  shall  shew  libels  in  the  writings  of  men 
that  are  considered  as  classics  in  the  language,  which  arc 
suffered  to  be  printed  and  reprinted,  certainly  that  obser-* 
vation  will  not  arise.    Gentlemen,  I  will  read  to  you  what 
is  written  by  a  person  undoubtedly  of  the  most  sublime 
genius ;  and  not  only  that,  but  a  man  of  the  greatest  vir- 
tues J  a  person  whom  I  am  sure  my  learned  friend  will 
think  at  least  a  great  authority  in  point  of  learning,  how- 
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tfver  h?  inight  be  of  opinion  he  w?is  a  repuWI/can  ^d 
jcveller  in  his  writings  and  principles ;  it  oqly  sbew3  that 
d  man  may  be  a  republican  and  a  good  p^^n,  as  most  upn 
doubtedly  tba^  jnan  was.  Gentlenien>  I  speak  pf  th^ 
yoct  Milton,  yrlio  wrote,  in  the  beginning  of  the  Co^nipoA- 
wealth,  against  an  act  made  by  Oliver  Crgmw.ell's  p^^rjia- 
inient  to  tie  up  the  liberty  of  the  press.  Mr.  Attorniey- 
Geoeral  may  say,  and  so  far  he  will  say  with  tr^th,  (here 
1^  a  difference^  between  a  previous  distinction  and  pupish« 
mcnt  for  an  overt  act  which  is  committed  ^hil?  the  pr^s^ 
is  free ;  and  undoubtedly  there  is  on<e  gr^at  distinction ; 
but,  in  my  humble  opinion,  if  every  thing  is  to  be  judged  3^ 
libel  that  does  not  fall  My^ithin  the  principles  of  th?  gpye^p- 
ment  of  the  country  in  what  was  written,  it  would  be 
better  infinitely  there  should  be  a  licenser  than  not.  If 
I  publish  under  a  licence,  I  do  it  with  authority,  and 
publish  with  safety^  I  send  my  book  to  a  magistrate,  who 
is  to  judge  and  examine  its  contents,  i  if  he  disapproves  its 
I  will  withdraw  it ;  if  he  approves  it,  I  am  safe }  for,  if  a 
licenser  i^  appointed  by  government,  he  must  judge  of 
the  book  T  present  to  him,  and  he  must  approve  it  before 
I  can  publish  it:  but,  if  there  is  no  magistrate  appointed 
by  the  law  of  England,  the  press  is  free  in  the  firft  in- 
fiance,  and  every  man  may  say  and  publish  as  he.  pleases. 
It  is  material,  certainly,  that  every  man  should  know  upon 
what  principle  that  judgment  should  be  formed ;  for,  if 
that  judgment  is  to  be  formed  upon  the  jury,  not  being  of 
the  same  opinion  with  the  writer,  no  man  would  venture 
or  dare  to  put  his  mind  on  paper  upon  any  subject  in  the 
world :  therefore  it  depends  on  the  principles  on  which 
be  ^ote,  and  what  were  the  purposes  of  his  sentiments. 
«*  Gentlemen,  Milton  mentions  Galileo.  Now,  when 
l^ilton  saw  Galileo,  he  was  confined,  because^  uppn  see- 
iipg  the  phases  of  Venus  in  the  telescope,  he  embraqed  the 
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Cop^riieah  system,  and  was  led  to  beliete  that  the  sun 
was  iti  die  <Jentre  of  that  system.  He  ended  his  illus- 
Ifriou*  life  lit  prison  for  only  stating  the  stin  to'  be  in  tlii 
ceMt6  6{  that  system,  which  we  all  nb\vr  know  it  is,  and 
i^rhidV  enable  us  tb  extend  odr  navigation  to  the  fafthest 
cotrt^rs  of  the  world,  and  to  carry  our  line  and  rule  to 
iSi6  diihensiibns  of  the  works  of  the  Great  God  :  yet  fof 
ifhose  truths  ycm  find  that  nian  was  cotidemned  by  the' 
kiqtrisitioii  for  ah  opinion  of  his  oiitrn,  because  it  ^as^ 
dHFerent  from  th^  donfiiied  ideas  of  the  days  in  which  he* 
Kred.  Gefitlemen,  remember  I  axh  not  btinginjg  you  to 
think  or  believe,  though  We  may  think  hereafter,  or  morc^ 
probably  will  think  hereafter,  that  the  Eiiglish  constitution 
is  inferior  to  the  coftstittition  Which  my  diem  approves} 
hut  it  is  enough  for  my  argument  that  it  is  speculatively ; 
he  speaks  of  it  in  the  answer  to  the  bt^dk  which  puts  th^f 
difi^reiit  parts  of  magistracy  iti  a  di  Cerent  mannet  to 
which  he  thought  it  should  be  put.  Gentlemen,  there  iBr 
another  author,  whose  opinion  concerning  the  liberty  of 
the  press  perhaps  ydu  may  think  more  in  poiftt ;  he  waf 
an  authority  living  much  nearer  our  own  times ;  he  is  a 
man  Whd  eanndt  be  supposed  to  be  carrying  liberty  far* 
iher  than  it  ought  to  be ;  a  man  that  held  the  highest 
,'3tnd  most  enlarged  principles  of  government.  I  speak  of 
Mr.  Hume  5  and  he  considers  this  liberty  of  the  press, 
finding  fault  with  tht  constitution,  as  the  grand  source  o( 
the  liberty  of  the  country:  those  grand  principle's  ac* 
count  for  the  great  liberty  of  the  press  in  England,  by 
which  all  the  wit,  genius,  and  learning  of  the  nation  may 
be  einployed  on  the  side  of  freedom,  and  every  one  may 
write  his  own  sentiments.  Gei^lemeh,  this  doctrine 
Siienis  td  me  cut  down  and  pared  to  nothirig ;  for,  if  I 
Cannot  write  against  the  forms  of  the  English  government^ 
then  I  ciannot  write  against  any  part  of  it,  I  cannot  find 

993  fault 


374  FORENSIC   ELOQPENCE. 

fault  with  k,  I  cannot  say  the  King's  Bench  ought  to  be 
abrogated^  I  cannot  speak  against  the  Court  of  Chancery  i 
I  cannot^  in  short,  make  any  one  remark  which  Would 
tend  to  make  any  alteration  in  the  constitution  or  govern- 
ment.  There  are  two  other  authorities  I  will  cite  to  you 
on  the  subject ;  they  are  both  of  them  peers  of  parliament, 
and  there for^  judges  of  the  law :  one  of  them  is  a  lawyer 
high  in  the  administratibn  of  magistracy ;  and  the  other 
is  no  longer  living,  but  tnade  a  splendid  appearance  while 
member  in  the  upper  house  of  parliament,  and  was  at- 
tached most  unquestionably  to  the  king,  as  he  held  an 
high  office  under  the  king  at  the  time  he  wrote  thic ;  I 
§peak  of  the  Earl  of  Chesterfield.  *  There  is  the  diffi- 
culty of  distinguishing  between  liberty  and  licentiousness ; 
one  of  the  greatest  blessings  people  can  enjoy  is  liberty ; 
but  every  good  in  this  life  has  its  alloy.' 

Lord  Kenyon.  **  I  believe  the  writer  of  the  life  of  Dr. 
Johnson  speaks  of  that  very  speech,  and  claims  that  part.'' 

Mr.  Erskine.  «*  It  is  extremely  true ;  Lord  Chesterfield 
is.  supposed  to  borrow  that  which  I  am  now  about  to 
state." 

Lord  Kenyon.  "  That  very  speech  written  by  Dr. 
Johnson." 

Mr.  Erskine.  ^*  If  that  is  so,  it  certainly  places  me  higher 
than  I  had  any  right  to  place  myself.  Though  Lord  Ches- 
terfield was  a  great  and  ingenious  wit,  he  certainly  was  far 
lower,  and  inferior  in  understanding,  than  the  celebrated 
writer  to  whom  my  lord  has  now  alluded.  If  ever  there 
was  a  man  that  professed  himself  an  enemy  to  any  thing 
that  looked  like  political  freedom,  if  ever  there  was  a 
man  that  would  kno^k^^down  with  a  hammer  every  thing . 
that  had  it,  it  was  Dr.  Johnson  •,  therefore  I  am  much 
obliged  to  his  lordship  for  his  information.  He  says  one 
of  the  greatest  blessings  a  man  can  enjoy  is  liberty ;  for, 
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there  is  such  a  connection  between  licentiousness  and  li- 
bertyi  that  it  is  not  easy  to  correct  the  one  without  dan- 
gerously wounding  the  other.     It  is  extremely  hard  to 
distinguish  the  true  limit  between  them ;  like  a  change- 
able silk,  we  can  Easily  see  there  are  two  different  colors, 
but  we  cannot  easily,  discover  where  the  one  ends  or 
where  the  other  begins.      He  concludes  that  arbitrary 
power  has  seldom  or  ever  beeti  introduced ;  and  I  confess 
myself  much  obliged  to  his  Idrdship  for  giving  this  pas- 
sage to  Dr.  Johnson.     Gentlemen,  I  confess  I  cannot  hel|^ 
agreeing  with  the  learned  author  of  this  observation.    My 
learned  friend,  who  has  just  now   gone  out  of  court, 
has  not  given  you  any  principle :  he  has  not  told  you 
what  it  is  a  man  may  not  safely  write,  if  this  particular 
book  is  condemned.     If,  indeed,  it  is  true,  that  a  man 
did  contemplate  the  misery  of  the  people  of  Great  Bri- 
tain, and  thought  as  you  and  I  do  upon  the  government, 
he  might  think  this  book  was  written  with  an  evil  inten- 
tion ;  but  most  probably  he  did  not  think  of  it  as' we  do. 
I  should  be  glad  to  know  how  much  short  of  what  Mr. 
Paine  has  written  any  man  may  write.     May  I  say  a  re- 
public is  a  better  thing  than  a  monarchy  ?— May  I  say  this 
constitution  would  be  better  without  a  house  of  lords  ? — 
Is  there  any  language  in  which  I  may  express  those  senti- 
ments, or  does  a  libel  consist  in  the  saucy  manner  in  which 
the  fentii^nent  is  expressed  ?    If  so,  where  is  the  boun- 
dary to  be  drawn  ?  How  am  I  to  know  when  I  am  within 
the  limits  of  the  press  or  not. 

**  I  think  there  is  a  noble  person  I  have  described, 
whose  mind  is  not  turned  to  introduce  disorder  into  the 
state,  or  extend  the  privileges  of  the  public  beyond  what 
the  law  now  is  5  I  mean  Lord  Loughborough,  chief  jus- 
tice of  the  Common  Pleas.  I  believe  I  can  answer  for 
the  correctness  of  tliis.     My  Lord  Loughborough  gives 
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dm  optnioB,  afid  I  $iuSL  UOom  it ,  nap  witk  tii  avtfiORty 
of  the  Earl  of  Stanbopci  as  I  may oreiiook it,  I  willnke 
that  first.    He  says,  with  great  8hrcwdiiesa»  alter  aihid- 
ing  to  what  fell  from  Lord  LovghborvMigh,  *  The  tlung 
that  is  illegal,  is  the  ezcitiog  aa  j  one  to  scditkni  or  to  a 
breach  of  the  peace*     The  question  tfierefiofe  uffoa  a 
libel  is,  whether  a  paper  published  did  thna  excite,  and 
was  so  intended  ^  consequently,  meie  spemlatire  wndngs 
on  the  constitution  are  nor  libels,  howcYcr  absurd  diey 
may  be;    suppose,  for  inslaiKe,  that  a  man  were  to 
write  a  speculative  work  to  prore,  that  a  tirial  by  a  angla 
judge  would  be   far  preferable  tp  thi9  trial  by   j«ry) 
or  that  a  parliament,  composed  only  o^  a  king  and  bouse 
of  peers,  would  be,  beyond  comparison,  better  tban  th^ 
legislature  of  kuig^  lords,  and  cppnmonsi  no  w»B  C0ttl4 
possibly  reprobate  such  a  work  more  than  I  Aoqld  i  bu| 
if  the  work  did  not  excite  people  to  sedition^  such  a  qp^ 
culative  publication  could  ,catainly  never  be  deemed  ^ 
libel.    If  our  boasted  liberty  of  the  press  were  to  consist 
only  to  write  in  praise  of  the  constitution,  that  Is  t  Uberty 
enjoyed  under  many  an  arbiUrary  g^veriuQaent.     I  sup^ 
pose  it  would  not  be  deemed  q4ite  an  unpardonable  oCr 
fencci  eTCB  by  At  Empress  <^  Russia,  if  any  man  wefe 
to  take  it  into  his  bead  to  write  a  panegyric  upon  th^ 
Russian  form  of  govemmeiu ;  sucj^a  liberty  as  that  migM 
therefore  prop^ly  be  called  the  Russian  liberty  of  the 
press }  but  the  English  liberty  of  the  press  is  of  a  very 
different  description,  for,  by  the  I4W  of  England,  k  is  not 
prohibited  tp  publish  ^|»eculati?e  works  upon  the  oonsti- 
tution,  whether  they  contain  praise  or  censure.     Thcf 
liberty  of  the  press  is  pf  inescim^ble  val|ie,  for  without  it 
this  nation  might  soon  h^  as  thoroughly  enslaved  as  France 
was,  or  as  Tuikey  is ;  every  man,  who  detests  the  whole 
government  pf  France,  s^^d  the  present,  government  of 
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Turkey »  must  be  therefore  earnest  to  secure  fhat  paUadiam 
pf  liberty)  and  must  also  be  anxious  to  presenre  to  the 
people  the  inviolate  trial  by  jury,  that  transcendent^  that 
incomparable  and  guardian  right/ 

M  Therefore  you  see,  gentlemen,  as  far  at  least  as  ge« 
neral  principle  goes,  -we  hare  ideas  in  the  opinions  of 
persons  $  if  this  is  not  true,  the  noble  lord  is  writing  a 
libel  himself,' for  exciting  people  to  do  all  the%  diingg* 
contrary  to  the  law  made  by  the  upper  house  of  pariia* 
ment.     Now,   gentlemen,  as  to  Lord  Loughborou^'t 
motion,  if  I  was  to  read  it,  I  believe  it  would  be  correct. 
Gentlemen,  you  observe,  if  Mr.  Attorney-General  saySf 
not  extending  die  circulation  of  it  by  ac^  of  his  own^ 
he  has  put  no  such  fact  upon  record,  there  is  no  evidence 
of  it  I  he  has  not  charged  any  particular  circumstance  or 
act  of  the  defendant  antecedent  to  writing  this  book ;  he 
Jsas  shewn  you  no  dedaration  of  his  country  to  thoee 
0[  a  good  subject ;  he  has  shewn  you  no  conversation 
which  marked   him  to  say,  we  shall  see  confusion  in 
]Snglahd,  and  such  destruction  as  is  going  on  in  France. 
i  would  give  up  my  brief  if  it  was  so,  for  it  would  give 
the  Ue  in  his  preface ;  it  would  have  shewn  he  did  not 
address  himiself  to  the  universal  reason  of  the  people  of 
]Cngfand,  but  that  he  thought  to  introduce  misery  among 
the  various  classes,  of  mankind  in  this  country.    Gentle- 
men, therefore,  I  stand  before  you  on  this  ground,  which 
brings  me  to  remark  upon  the  passages,  and  then  I  have 
done.     I  am  not  surprized,   because,  when  I  oonsides 
the  nature  of  the  human  mind,  how  much  I  have  tostrug* 
gle  against  in  your  ppinions,  and  know  you  are  anxious 
to  retire  from  the  consideration  of  the  business ;  I  know 
your  justice  will  indulge  me  with  the  hearing  of  what  it 
k  my  duty  to  state  to  you.    I  stand  at  this  bar  for  thd  pur- 
pose of  giving  ^^  criminal,  arraigned  before  you,  that  de- 
fence 
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fence  which  the  law  entitles  him  to ;  if  any  part  is  incon- 
sistent, my  lord  will  stop  me  5  if  any  thing  is  improper, 
if  it  can  be  answered,  or  if  it  is  so  clear  in  your  mind  as 
not  to  require  any,  your  verdict  will  in  a  moment  over- 
throw all  that  I  have  been  saying.     Our  duties  are  cjf  a 
very  different  nature ;  you  will  discharge  your  duty  while 
I  discharge   mine :  it  is  not  mine  to  judge,  but  to  lay 
the  materials  before  you  to  judge ;  the  same  right  any 
man  has,  Mr.  Paine  has. — When  my  lord  and  I  were 
engaged  together  in  1780,  I  do  not  imagine  we  were 
considered  as  contending  for  the  propriety  of  assaulting 
tl^e   house  of  commons,  or  putting  the  city  of  London 
into  a  conflagration ;  I  am  doing  that  to-day  which  my 
lord  and  I  did  in  court  together  then.  What  I  am  doing  now 
is  in  expectation  of  justice ;  and  his  lordship,  I  have  no 
doubt,  will  think  no  disgrace  or  obloquy,  chat  any  man  can 
state,  should  be  thrown  out  against  me  for  having  done 
my  duty  in  the  manner  I  have  done  it.     Some  have  stated 
that  I  am  zealous  from  disaffection  \  others,  that  I  am 
solicitous  to  shew  my  abilities  from  vanity :  though,   if 
there  were  any  situation  which  would  forbid  a  man  to  do 
it,  it  must  be  this,  when  he  is  to  contend,  and  obliged 
to  speak  against  the  most  innate  feelings  of  the  mind ; 
when  he  is  obliged,  by  looking  round,  to  see  so  many 
countenances  expressing  no  very  great  sense  of  approbation 
at  what  he  is  maintaining  with  all  his  strength  and  feels 
his  duty,  and  shall  to  the  latest  hour  of  his  breath,  and 
hop^s  to  maintain  that  strength  and  collection  so  necessary 
to  support  so  painful,  laborious,  and  unpleasant  a  duty, 
as  my  situation  call  upon  me  to  perform. 

<«  Gentlemen,  I  come  now,  and  then  I  have  finished, 
which  will  not  be  long,  and  shall  relieve  you  from  the  pain 
of  hearing  me  any  longer,  to  observe  upon  the  passages 
in  this  book.     I  J^n^  sure^  to  every  candid  mind,  it  will 
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operate  as  an  excuse.     If  I  had  set  about  commenting 
tipon  these  passages,  without  having  laid  a  foundation  for 
my  argument  by  authorities  written  fay  other  persons,  you 
could  not  have  understood  the  text ;  and  I  know  it  would 
have  been  impossible  to  have  received  any  attention  fronl 
you  if  I  had  not  done  so ;  you  would  have  gone  out  of 
the  court  and  said,  as  lover*^  of  the  constitution,  shall  we 
not  condemn  this  man  ? — I  tell  you,  I  expect  your  verdict 
upon  no  such  foundation.     If  you  were  called  upon  by 
truth  and  justice  to  give  a  verdict,  I  should  think  you 
might  say,  we  are  of  opmion  that  the  king,  lords,  and 
commons  are   not  only  in  the  original  constitution  the 
best  established  government,   and  the  most  beneficialt 
but  we  believe  none  of  the  corruptions  stated  are  in  it>  and 
we  acquit  the  defendant  because  he  thought  otherwisCf 
and  did  it  without  looking  to  any  particular  magistrate ; 
and  that  these  criticisms  did  not  apply  to  any  particular 
person  in  the  country.     If  that  appears  upon  the  face  of 
your  judgment,  then  I  say  the  public  is  not  injured,  and 
the  liberty  of  the  press  is  not  wounded  through  any  man's 
side ;  but  if  you  transgress  those  bounds  laid  down  by 
the  policy  of  the  law;  you  make  a  snare  for  others; 
therefore,  all  I  seek  for  is  the  establishment  of  that  prin- 
ciple, leaving  you  to  compare  the  facts,  and  see  whether 
they  have  any  application.     With  respect  to  the  first  pas- 
sage, I  shall  do  it  away  in  a  moment :  it  says,  <  All  here- 
ditary government  is  in  its  nature  tyranny.     An  heritable 
or  inheritable  throne,  or  by  what  other  fanciful  name 
such  things  may  be  called,  have  no  other  significant  ex- 
planation, than  that  mankind  are  heritable  property.     To 
inherit  a  government  is  to  inherit  the  people,  as  if  they 
were  flocks  and  herds.' 
f*  Is  it  to  be  endured,  says  the  Attorney- General,  the 
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people  are  to  be  told  tfiejr  aire  like  ^o  itlafiy  slie^p  ahd 
oxert  ? 

«  Certaiirtif  rtot.    I  am  of  opinkm^  a  mote  dattgerougf 
doctrihe  e^Tinot-  be  irisirlled  into  the,  peojile  of'  Enghind. 
Mr.  Paike  is  not  doing  that,  when  he  staitesi  they  are  lilce 
fecks  arid  hefd^,  he  is  Writing  in  answer  to  ft^t.  BurteV 
book}  that  asserts  the  hereditary  monarchy  is^  fast^ndd  oh' 
€it  people,  without  any  consent  ot  their  own.     But,  says' 
Bfr.  PaiMB,  I  deny  that  that  is  the  coilstitution  of  Eng-^ 
fend :    the  king  is^  the  magistrate  of  the  people,   how 
llhttfi  can  you  inhetit  them  ^  Tli^  king^  lords,  and  com-^ 
jStions,  represent  the  people,  and  can  confer  the  throne 
iipoflf  his  lordship  or  you,  or  me  j   they  represent  thd 
l^ole  people  of  England,  and  therefore,  Says  Mr.  Paine, 
there  is  no  such  king  as  you  represent  inheriting  the  peo- 
ple by  absolute  necessity,  or  « that  to  inherit' a  government 
is  to  inherit  the  people,  as  if  they  were  flocks  and  herds.' 
And  so  Mr.  Locke  expresses  it.    No  man  ean  tonsent 
farther  for  himself ;  for  he  says  no  man,  by  any  compact 
whatever,  can  Und  his  posterity.    So  says  Locke,  and  so 
says  Paine  ;  therefore  it  is  not  the  king  of  England,  it 
il  the  king  of  France,  it  is  the  emperor,  and  the  king  of 
Prussia;  it  is  all  those  monarchs  that  are  fastened  upon 
their  unwilling  subjects ;  therefore,  he  s^ys,  that  species 
of  inheritance  to  inherit  the  people  is  not  binding ;  but, 
if  I  myself  am  the  shepherd,  does  any  body  inherit  me 
like  a  flock  ?    If  I  by  my  free  consent  give  up  my  liberty, 
nobody  is  to  blame.     I  am  the  guardian  and  protector  of 
the  government.  I  m^y  be  wrong  in  attacking  the  found* 
atipn  of  the  British  government, ,  but  I  am  not  wrong 
in  saying  Mr.  Burke  says  it  j  therefore  Mr,  Paike  cOntra-p 
diets  Mr.  Burke  in  his  explanation  of  an  heritable  crown; 
lit  is  distinguishing  the  king  of  England,  as  be  ought  to 
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be  distinguished  from  thst  titk}  the  most  unpleasant  to 
fasten  vpon  ^  prince ;  he  consideT3  him  as  a  maj  sty  of 
the  people,  and  therefore  not  inheriting  us  like  herds  and 
^Qcjcss  therefore j  I  think  this  passage  is  out  of  thi$  cas^ 
entirely. 

<*  Gentlemen^  the  next  is^  what  I  think  extraordinaryi 
fpy  le;|rned  friend,  from  page  21  leaps  over  to  page  47, 
^nd  begins  in  these  words :  *  This  convention/^ — you  will 
^ee  what  convention  he  is  speaking  of  ^  he  is  making  s^ 
comparison  between  the  convention  of  America  and  that 
which  took  place  on  the  revolution  in  France — ^he  says, 
^  this  convention  met  at  Philadelphia  in  May  1787,  of 
which  general  Washington  waj  elected  president ; — ^hc 
was  not  at  that  time  connected  with  any  of  the  state 
governments  or  with  congress ;  he  delivered  up  his  com** 
mission  when  the  war  ended,  and  since  then  lived  a  pri- 
vate citizen. 

*  The  convention  went  deeply  into  all  the  subjects  ^ 
and  having,  after  a  variety  of  debate  and  investigation, 
agreed  among  themselves  upon  the  several  parts  of  a  fcr 
deral  constitution,  the  next  question  was  the  manner  of 
giving  it  authority  and  practice. 

*  For  this  purpose  they  did  not,  like  a  cabal  of  cour- 
tiers,  send  for  a  Dutch  stadtholder,  or  a  German  elector  ^ 
b^t  they  referred  the  whole  matter  to,  the  sense  and  inter- 
est of  the  country.* 

«  Now,  gentlemen,  I  apprehend,  whether  king  Wil- 
liam was  brought  over  here  by  the  soundest  and  justest 
motives  of  the  whole  people  acting  for  themselves,  or 
whether  he  was  brought  over  here  by  those  motives, 
which  very  frequently  have  a  share  in  the  most  refiqed 
establishments,  signifies  not  a  farthing;  the  author  of 
the  commentaries  upon  our  laws  warns  us  not  to  fix  our 
regard  or  obedience  to  the  government ;  btit  considering 
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the  motives  of  our  ancestors  that  cstabli^lied  them,  it  if 
enough  that  it  is  established.  I  should  love  the  constitution 
of  the  country  just  as  much,  and  be  as  happy,  as  if  all  those 
rights  that  were  brought  about  by  king  William  had  been 
brought  about  by  demons.     Do  yot4f  a^ny  of  you  love  the 
reformation  the  less,  bet:a^se   it  vr/s  brought  about  by 
Henry  VIII.  ?   Because  his  hiQtiv«  were  bad,  and  he  had 
squandered  the   treasures  of  his  father,  and  had  put  to 
death  one  woman  to  marry  another  his  affections  had  been 
fixed  upon,  and  though  he  did  it  from  the  most  degene- 
rate motives,  does  it  alter  the  reformation  or  affect  its 
priority,  or  in  the  smallest  degree  affect  the  prince  or 
hurt  the  title  of  the  king  who  sits  upon  the  throne  of  this 
country  ? — Will  my  learned  friend  say,  if  f  were  to  write 
3  whole    volume  against  Harry  VIII.   with    the  most 
pointed  asperity,  that  I  should  be  convicted  of  a  libel  2 
Where  is  the  ^  difference,  whether  it  be  one  or  two  cen- 
turies ago  it  happened  ? — It  was  not  in*  the  smallest  de- 
gree libellous,  if  it  were,  you  will  find  that  one  of  our 
most  valuable  historians  had  been  guilty  of  it :  he  givfs 
it  us  from  the  records  of  the  country,  the  manner  in 
which  king  William  and  his  creatures  brought  this  about; 
te  would  be  answerable  for  a  libH  if  Mr.  Paine  is  con- 
victed for  writing  this ;  and  it  is  impossible  any  man  can 
write  a  page  of  history  if  that  is  the  case.     Mr.  Hume 
states  the  intrigues  which   paved  the  way  for  king  Wil- 
Kam^s  coming  to  the  throne :  he  says, 

*  It  must  be  confessed,  that  the  former  articles  of  the 
great  charter  contain  such  mitigations  and  explanations 
of  the  feudal  law  as  are  reasonable  and  equitable  ;  and 
that  the  latter  involve  all  the  chief  outlines  of  a  loyal  go- 
vernment, and  provide  for  the  equal  distribution  of  jus- 
tice, and  free  enjoyment  of  property  ;  the  great  object  for 
which  political  society  was  at  first  founded  by  men,  which 
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the  people  have  a  perpetual  right  to  recall  and  which 
no  time,'  nor  precedent,  nor  statute,  nor  positive  institu- 
tions, ought  to  deter  them  from  keeping  ever  uppermost 
in  their  thoughts  and  attention.' 

*«  And  thus  the  revolution  was  brought  about  by  a 
coalition  of  the  parties  of  the  cofirt :  what  matters  it  by; 
what  means  it  was  brought  about — the  question  is,  what 
is  the  thing  about  ?  And  whether  it  stands  upon  the  con- 
sent of  our  ancestors,  followed  up  and  kept  in  existence 
by  bur  own  ?  K  it  is,  no  man  can  rebel  against  it  without 
being  a  victim*  to  the  laws.  All  T  am  arguing  for  is  the 
freedom  of  opinion,  iK)t  the  freedom  of  conduct  wiiich  is 
bound,  as  Mr.  Paine  says,  in  every  part  of  this  work, 
by  the  institution,  by  which  a  man  is  called  upon  to  live. 
With  respect  to  what  has  been  said  of  the  Edwards  and 
Henries,  surely  my  learned  friend  will  not  arraign  thi^, 
because  the  author  is  not  well  enough  read  to  know  that 
Edward  III.  was  a  great  prince  and  king,  and  because 
he  names  him  with  the  Henries  it  is  a  libel ;  but,  says 
he,  he  tells  you  there  was  no  constitution  up  to  the  re- 
volution, but  that  all  the  constitution  was  got  piece-meal, 
by  the  people  struggling  with  those  tyrants.  I  say  so; 
and  I  think  it  for  the  honor  and  advantage  of  the  country, 
that  it  should  be  known.  How  is  it  possible  to  say  Magna 
Charta  was  not  taken  from  king  John,  that  assumed 
power  which  he  over  and  over  again  asserted  ?  Two-and- 
fbrty  times  the  statute  of  Magna  Charta  has  beeuTC- 
enactcd  ;  sometimes  with  arms  in  the  hands  of  the  peo- 
ple ;  and  king  John  was  forced  to  sign  it  at  Runnemede* 
The  people  took  it  as  theiir  inheritance ;  they  had  a  right 
to  it.  How  is  it  with  respect  to  the  other  parts  ?  How 
did  they  establish  it  at  the  revolution,  and  in  every  other 
part  of  our  history  ? 

'*  Gentlemen, 
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^  Gendrmcn,  I  was  obsefYing  dxcf  woe  taken  by  iild 
people  with  arms  in  dieir  hands ;  and  it  was  given  as  a 
thesis  in  the  diftcfcnt  nmrersitiesy  and  it  happened  to  he 
allotted  to  me,  while  I  was  under  the  discipline  of  a  ed* 
lege  of  England,  to  maintain,  and  a  reward  for  maintaining 
aiiccessfiilly,  that  the  liberty  of  the  people  of  England 
at  the  refolotion  did  not  arise  from  any  remains  of  the 
Saxon  liberty,  but  it  arose  from  die  opprcssiTe  system  of 
the  Normans;  it  carried  the  ipirtt  of  freedom  from  man  to 
■nan,  from  one  end  of  the  kingdom  to  the  otiier ;  asd 
by  slow  degrees,  by  imperceptible  and  successful  strng^ 
^es,  that  was  obtained  from  those  princes  whose  power 
was  assumed,  in  violanon  of  diose  rights  winch  are  oq«» 
alienable,  and  belong  to  all  mankind.    Mr.  Hume  him^ 
self  states  espressly,  that  die  constitudon  of  diis  country 
was  nearly  an  absolute  monarchy,  notwithstanding  the. 
numerous  panegyrics  upon  it.    It  is  impossible  to  isty 
one  man  is  to  be  punished  for  what  another  man  ha^ 
written,  who  has  become  a  classic  in  the  language.     Alf^ 
die  worid  will  not  make  that  intelligible,     Notwithstand^ 
ing  all  the  numerous  panegyrics  upon  English  liberty,  it^^ 
may  be  said  to  be  an  absolute  monarchy  undl  die  last  cen«— ^ 
fury ;  it  appears  so  from  all  Mr.  Hume   has  recorded* 
Shall  it  be  said,  if  a  grave  historian  wi^s  that,  that  ano^- — 
dier  man  shall  be  made  criminal  for  asserdng  the  same 
principles  ? 

«*  Gentlemen,  the  next  passage  arraigtied  is  this:  'Tlie 
attention  of  the  goTemment  of  England  ^  I  rather  chuse 
to  call  it  by  this  name  than  the  Eiiglish  goyerkunient, 
(though,  if  there  is  any  difftrcnce^  I  am  sure  I  do  not 
comprehend  it)  appears,  since  its  politti^l  connection  with 
Germany,  to  be  so  completely  engrossed,  and  absorbed 
by  foreign  affairSi  and  the  means  of  raising  taxes,  that  it 
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Iteems  to  exist  for  no  other  purposes :  domestic  concerns 
Hre  neglected,  and  vrith  respect  to  regular  law,  there  is 
scarcely  such  a  thing/ 

"  That  the  government  of  this  country,  in  coiisequence 
iof  that  connection,  has  certainly  been  Idlided  with  a  great 
number  bf  taxes,  I  lielieve  no  man  can '  dpubt :  when  a 
man  contemplates  the  vast  system  of  revenue j  he  may  be 
led  to  a  thought  of  that  sort  ^  )ie  does  not  arraign  the  ad- 
ministtation  of  law  ot  justice }  he  does  not  say  the  law  is 
administered  without  regard  to  truth,  or  that  the  magis-. 
trates  are  corrupt :  if  he  had  done  sd^  that  I  admit  would 
be  a  libel.  He^  states^  (Which  has  been  stated  over  and 
over  again  frdnl  the  pulpits  of  this  country,)  that  the  law 
of  this  country  is  mainly  defective  ^  that  it  Wants  that 
which  should  belong  td  it,  aitd  is  overloaded  with  a  va- 
riety of  forms  that  tend,  of  ihaiiy  subjects  that  are  brought, 
to  applyi 

<«  Gentlemen/  I  am  not  arguing  fot  the  tight  of  free 
discussion ;  let  U9^  see  whether  we  canriot  iind^  authors 
that  iipeak  their  opinions  frdra  palaces,  (where  certainly 
Nothing  seditious  wotild  be  enddted,)  and  draw  a  com- 
parison  of  the  law  of  England,  and  that  country  whence 
"Mr.  Paine  came,  America^  This  is  observed  by  Mr. 
Newcombe  de  Cappe,  and  you  will  find  others  taking 
notice  of  our  jurisprudence,  by  those  called  upon  to  ad- 
minister the  law  from  the  bench ;  therefore,  the  gen- 
tleman's observation,  as  to  the  law,  does  not  appear  to  be 
that  species  of  attack  that  falls  Within  the  description  of 
a  libel,  if  you  take  it  in  the  sense  I  am  giving  it,  and  in 
the  sense  I  wish  you  to  consider.  Gentlemen,  with  xe« 
spect  to  the  house  of  lords,  I  believe  I  shall  be  able  to 
shew  you  the  very  person  who  introduced  Ais  contro- 
versy, and  who  is  considered,  by  those  that  a^e  int<^rest^ 
in  the  government  at  present,  as  a  man  truly  devoted  to 
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maintain  the  government  of  the  country  In  the  highest 
order  and  preservation.  He  has  ma:de  remarks  not  kinder, 
and  you  wiU  think  more  severe,  than  the  Attorney- Ge^- 
neral  did  to-day.  He  says  that  two  houses  appear  to 
be  effectually  influenced  into  one,  though  not  in  their 
original  construction.  Mr.  Burkt  is  pleasfed  to  say  of 
the  house  of  lords  in  these  \v;ord8  :  *  It  is  something  more 
than  a  century  aga  since  we  voted  the  house  of  lords 
useless,  and  they  have  now  voted  themselves  so  ;  and  the 
whole  heap  of  reformation  (speaking  of  the  house  of  com- 
mons) is  cast  upon  us.' 

"  He  does  not  speak  of  it  in  the  house,  or  merely  In 
his  place  ii\  parliament,  but  it  is  printed  and  reprinted ; 
and  a  new  edition  was  published  not  above  three  months 
ago,  and  circulated  through  the  public.  This  passage 
still  stands  its  ground ;  he  thought  it  applicable  to  re- 
mark upon  the  abuses  which  prevails  In  parliament,  and 

-which  may  lead  to  various  serious  consequences,  if  not 
considered  by  the  people  of  tliis  country. 

"  Gentlemen  of  the  jury,  this  was  held  out  upon  a 
recent  occasion,  by  that  person  who  is  now  in  the  highest 
situation  in  his  Majesty's  councils,  and  who  has  the 
confidence  pf  the  nation,  as  I  am  given  to  understand, 
and  who  has  the  order  of  the  state  put  into  his  hands.  I 
am  not  meaning  to  calumniate  him ;  but  in  my  opinion 
that  was  the  brightest  passage  of  his  life,  and  I  should 
have  thought  him  brighter  if  he  had  continued  in  thos^ 
sentiments.  That  right  honorable  gentleman  I  have  a 
right  to  speak  of,  and  make  use  of  as  an  authority  for  his 

.talents,  rank  in  the  country,  and;  various  circumstances 
that  attend  to  adorn  him ;  but  I   think,  gentlonen,    it 

.would  be  a.  hard  thing,  not  only  upon  the  defendant^  but 
a  hard  thing  upon  the   countryj  if  it  is  to  be  decided,. 

.that  that  which  is  to  be  done  with  impimity  and  with 
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approbation,  and  spoken  highly  of  by  one  man,  should 
bring  another  man  to  a  pillory  or  a  prison.  What  is  th^ 
assertion  of  Mr.  Paine  ?  That  the  minister  touches  the  • 
house  of  lords  with  an  opium  wand,  and  that  it  sleeps 
obedience.  Does  he  mean  to  say,  that  is  any  part  of  the 
original  misfoundation  of  it  ?  Does  he  say,  it  has  de- 
scended from  generation  to  jgeneration  ?  'He  does  nod; 
he  gives  it  that  root  and  foundation  Sir  George  Saville, 
that  illusttious  patriot,  gives  it )  who  tells  you  that  the 
house  of  commons  was  in  his  time  wJiat  Mr.  Paine  re- 
preaents  it ;  that  the  house  of  lords  was  what  Mr.  Paine 
represents  it ;  and  all  attentipts  to  reform  it  would  bc^ 
ridiculous,  except  those,  the  foundation  of  what  is  writ- 
ten in  this  book. 

<*  I  observed  my  learned  friend  raise  his  voice,  as  if 
any  thing  concerning  Mr.  Home  Tooke  was  to  be  a  rea-* 
son  why  the  defendant  was  not  to  have  the  same  judg- 
ment as  if  Mr.  Home  'Toofce's  name  had  not  been  men- 
tioned. Let  us  see  what  is  decided  by  the  right  honorable 
gentleman,  at  the  time  I  am  considering  him  that  illus- 
trious patriot,  for  the  preservation  of  that  constitution  wc 
live  under.  I  hope  and  trust,  whatever  may  be  the 
event  of  this  day,  you  will  not  surrender  any  part  of  the 
liberty  of  the  press,  or  any  part  of  the  genuine  freedonx 
or  benefits  arising  from  it  to  this  country  j  and  though  I 
have  the  unpleasant  sensation  of  knowing  1  malce  no  ef- 
fect oti  your  minds,  yet  I  must  discharge  rAy  duty  in  thd 
minds  of  those  who  hear  me.  I  will  maintain  my  own 
here  aild  every  where ;  and  with  unabated  patience 
and  perseverance  will  I  go  through  what  I  take  to  be  my 
task* 

**  Thi^  was  recorded,  and  sent  throughout  the  country; 
it  is  iA  thdse  words,  signed  by  the  right  honorable  gentle- 
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man,  by  the  Duke  of  Richmond,  Lord  Stanhope,  and-  Mr. 
.Wyndham,  but  particularly  the  name  of  the  Duke  of  Rich-* 
niond  stands  at  the  head  of  it ;  when  I  say  tlrat  right  honor- 
able gentleman,  I  n^ean  the  right  honorable  William  Pitt. 
This  declaration  was  published  not  as  an  abstract  of  specula" 
tive  writing,  but  as  a  writing  published  within  a^  week  after 
the  house  of  commons  decreed  they  would  make  no  al- 
teratibn  in  the  commons  house  of  parliament :  they  met 
at  the  Thatched -house,  (atid  they  had  a  right  to  do  it,) 
and  gave  their  opinions  to  the  people  of  this  country:  were 
they  prosecuted  for  libels  ?  I  desire  you,  as  men  of  honor >. 
and  as  men  of  truth,  to  judge   of  Mr.  Paine's  book, 
which  talks  of  the  minister  with  his  opium  wand.     Mr. 
Burke,  at  that  time  of  day,  says,  *  In  consequence  of  this* 
corrupt  and  venal  parliament,  inconsequence  of  the  in- 
fluence of- the  crown  extending  throughout   the   realm 
taken  together — .'  What  is  the  cure  Mr.  Burke  prescribes  ? 
He  tells  you  the  people  without  doors  are  to  be  excited 
to  look  to  those  evils.     I  will  read  it  in  his  own  words  : 
lie  saysy  *  Let  equal  justice  be  done  ;  don't  let  one  man 
be  burnt  in  efEgy  for  affection  to  government,  while  other 
^  men  are  enjoying  all  the  sweets  that  belong  to  a  supposed 
attachment  to  the  constitution.'    He  says  this,  <  The  dis- 
tempers of  monarchy  would  be  a  great  subject  of  appre- 
kension  ^  it  is  not  parliament  alone  that  can  remedy  it ; 
and  the  people  ought  to  be  excited  to  a  more  strict  atten^ 
timi  to  the  conduct  of  their  representatives.'     In  God's 
name,  gentlemen,  how  are  they  to  know  it,  I  cannot  s&y  it 
in  general  term$  in  the  house  of  parliament,  without  ven- 
turing to  advance  a  libel  ?   How  am  I  to  come  forward, 
as  it  is  one  of  my  privileges  to  come  forward,  and  warn 
the  people  of  £ngland  of  the  conduct  of  this  or  that  man.; 
he  says^  ^He  writes  not  to  them  only,  but  to  the  whols 

people 
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people  of  Englandj  and   it  ought  to  be  settled  in  th« 
meetings.' 

*«  Now,  gentkmen,  the  English  of  it  is  this :    These 
seditious  publications,  which  are  so  loudly  talked  of,  were 
in  the  market  all  that  time,  as  my  learned  frFend  stated  \ 
no  man  thought  of  it,  no  man  talked  of  it  at  the  time, 
when  a  certain  number  of  persons  proposed  what  I  liave 
read  out  of  that  green  book  ;  in  another  place^  no  inform 
mation  was  upon  the  file  \  but  no  sooner  this  was  pub- 
lished, than  we  hear  the  kingdom  was  to  be  overtt^med 
by  persons  presuming  to  pnolish  sarcasms  and  libels.    My 
opinion  is,  the  government  will  never  be  affected  by  any 
libel ;  let  it  be  corrected  by  its  own  purity  %  as  Dr.  John- 
son says,  *  If  they  examine   their  own  conduct  they  will 
find  the  causes  let  them  correct  it,  and  they  will  find  ' 
the  remedy.'     I  trust  it  is  one  of  the  dearest  privileges  the 
people  have,  to  examine  and  watch  over  every  part  of  the 
government  of  the  country  s  and  the  press  ought  to  be 
free  for  a  man's  consideration,  to  make  what  remarks  he 
pleases,  touching  the  frailty  of  the  structure,  or  any  part 
of  the  government,  whether  it  be  frail  in  itself,  or  ren- 
dered frail  by  those  acts  arising  from  its  being  constituted 
^uch  a  number  of  years — ^provided  you  think  the  man 
who  wrote  it  believed  in  those  imperfections,  and  the 
advantage   or  disadvantages.     I  think   that  any   person 
standing  here  upon  his  trial,  for  giving  that  little  account 
I  have  been  reading,  cannot  be  guilty  of  a  libel,     XiCt  us 
remember  what  it  is  this  celebrated  person*says,  when  ht 
is  speaking  of  lords  and  commons,  and  why  he  would 
have  abolished  some  of  those  high  offices  about  the  king's 
person.     You  all  know  \  speak  of  Mr.  Bu,rke  -,  he  says, 
among  other  things,  <  If  those  sali^ries  are  taken  away^ 
the  nobles  wQuld  4cscrt  the  court.' 
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"I  do  not  agree  with  Mr.  Burke  in  his  position  j  I  dis- 
miss the  position,  as  I  think  it  a  scurrilous  shabby  attack 
upon  the  ^npbles  of  the  land,  and  upon  his  majesty ;  and 
though  Mr.  Burke  has  a  right  to  write  so,  I  say  it  is  an 
infinitely  fouler  attack  than  the  present.  I  hope  your 
lordship  understands  me,  I  am  speaking  of  it  with  disap^' 
probation.  What  does  he  say  ?  He  says,  ^  A  king  is  na- 
turally a.  man  who  is  fond  of  low  company,  is  fond  of 
the  lowest  and  worse  miscre^mts  5  therefore  we  must  first 
jgct  this  necessary  thing,  and  then  we  must  take  care  to 
tribe  that  part  of  it ;  a  parcel  of  fellows,  not  fit  for  any 
thing ;  and  take  care  of  another  part  that  is  equally  as 
bad,  though  not  quite  so  bad  as  fidlers  and  bufFoons.'-r- 
Gentlemen,  that  is  a  sarcasm  upon  the  British  constitu? 
tion  y  but  mijc  it  with  the  whole  of  the  matter  contained 
in  the  man's  book.  If  he  writes  any  thing  about  the  king, 
Jie  must  be  convicted,  and  I  would  not  defend  him;  I 
must  stapd  in  my  place  to  do  my  duty,  which  would  be 
over  in  an  instant,  though  it  is  not  charged  even  on  re-» 
cord  to  be  a  libel  upon  the  king's  majesty.  I  say  it  doc^ 
not  include  the  king.  Does  thp  Attomey*General  say  it 
does?  If  he  does  lean  call,  for  a  verdict;  but  if  my 
]earned  friend  chooses  to  change  his  inu^ndof  he  shzll  do  it 
now;  but  no  jury  could  fi^d: an i«i/^/?Ji>  which  there  is  no 
evidence  to  support.  With  respect  to  those  publications 
that  speak  abovit  monarchy,  what  a  wonderful  instance 
have  you  in  Harrington  I  I  jdo  not  know  whether  it  did 
jiot  come  froni  sotne  pubJishing  societies.  He  was  re»« 
presented  as  ^  republicfixi  wrkev,  that  had  been  pronioting 
the  murder  of  king  Charles  J.  f. a:  low  obscure  man,  who 
Jiad  no  wish  but  th^t  which  every  desperate,  man  has,  of 
pulling  down  what;  ^was  established*  .. 

<<  It  dpes  diveit  pnc  to  ;Secjtbo»e  persanff  write  thus, 

I  •  '  thoi^h 
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though  I  dare  not  be  angry  with  any  body  ;hat  writes  ; 
but  these  are  a  set  of  fellows,  who  will  let  nobody  write 
but  themselves  j  they  publish  books,  and  you  have  them 
thrown  into  your  cliaise  in  answer  to  this  book  ;  hut  if 
any  man  would  give  notice  of  it,  and  undertake  to  pro- 
isecutc  and  aid  the  civil  magistrate,  not  those  that  the  At- 
torney-General thinks  objects  of  prosecution,  but  a  set  of 
gentlemen  who  choose  to  call  themselves  lawyers  also  ; 
this  conspiracy,  as  they  call  it,  and  I  call  upon  my  lord 
to  support  me,  that  where  a  man  is  standing  upon  his 
trial  for  publishing  what  he  has  written  upon  the  consti- 
tution ;  are  these  the  means  by  which  Englishmen  are 
taught  to  love  it?    I  say,  if  this  man  was  stained  with 
blood  instead  of  ink,  if  he  was  covered  with  crimes  at 
which  human  nature  would  shudder,  still   he  is  equally 
intitled  to  that  hearing  allowed  him,  and  which  he  has  a 
right  to  as  a  member  of  the  constitution.     Gentlemen,  I 
stand  here  a6  an  advocate  for  this  man  ^  and  if  I  had  not 
a  considerable  degree  of  presence  of  mind,  prising  from 
considerable  experience,  I  should  have  been  beat  down 
long  ago,  not  but  that  you  have  given  me  a  most  painful 
and  obliging  attention,  but  because  I  know  every  avenue  is 
choaked  up  against  me ;  I  know  the  whole  pres^  is  printed 
against  mey  and  this  man  by  name :  all  the  engines  of  go-* 
vemment  have  been  employed  against  him ;  and  in  the 
commfOQs  house  of  parliament  they  have  named  Ium>  an4 
prejudged  his  work. 

"  I  g^ve  my  sentiments  as  an  English  lawyer  5  which 
itras  consistent  with  that  dignity  of  character  which  I  hold 
in  that  assembly.  I  have  nothing  to  hope  or  fear  from 
doing  my  duty,  which  I  will  not  shrink  from,  but  will 
persevere  ia  it  to  the  last.  Gentlemen,  it  is  said,  that 
the  main  I  alluded  to,  who  has  written  any  thing  like  it, 
is'  as  great  a  tbief^  and  as  obscure  a  ruffian^  as  this  man. 

c  c  4  GentlemeD^ 
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Gendemen^  this  Mr.  Harrii^toa,  this  lav  bhckguaid^ 
thb  mtirdercr  of  princes,  diis  blood-«taiiied  rafliafii  is  dc^ 
sccnded  (you  will  see  it  for  six-pence  at  die  Herald's  office} 
from  eig^t  dokes,  three  marquisses,  seren  earls,  twenty-r 
seren  baronets,  thirty-six  barons,  of  which  number  six- 
teen were  knights  of  the  garter.  If  this  cause  was  tried 
in  Germany  instead  of  England,  (I  hare  a  right  to  be 
heard,)  what  was  he  ?  Besides,  he  lived  in  the  reign  of: 
Charles  I.  Oh  brutal  ignorance  of  the  history  of  this 
country  1  And  this  is  his  most  afiectionate  senrant :  and 
it  is  obsenred  he  was  a  republican,  by  what  die  historian 
says.  Toland  says,  I  cannot  too  much  boast  of  the  man, 
the  king's  farourite :  I  know  not  which  most  to  com- 
mend, the  king  for  trusting  an  honest  man,  though  of 
republican  principles,  or  Harrington  for  owning  his  prin- 
ciples while  he  served  the  king.  How  did  he  serve  him  ? 
Klay  all  men  who  profess  monarchy  so  serve  their  mo- 
narchs  f  He  staid  with  him  in  the  Isle  of  Wight,  to 
watch  the  fortune  of  his  royal  master;  he  came  up  by 
stealth ;  he  hid  himself  in  the  boot  of  the  coach,  to  take 
a  last  farewell  of  him,  and  fell  into  his  arms ;  and  after-; 
wards  fainted  on  die  scafeld,  at  the  feet  of  his  expiring 
master.  After  the  death  of  Charles,  he  wrote  his  fa- 
mous Oceana ;  and  after  paying  tribute  to  a  virtuous  and 
unfortunate  master,  be  contended  it  was  not  Charies  I. 
that  brought  on  his  own  death,  but  the  evil  nature  of 
monarchies. 

«  Gendemen,  then  it  was  the  seizure  of  books  began  by 
that  tyrant  Cromwell  \  and  you  first  begin  to  learn  what 
a  wise  man  Cromwell  was.  Harrington  begged  his  book 
from  Cromwell's  favorite  daughter ;  and  seeing  her  in- 
fant at  her  side,  he  snatched  it  up  in  his  arms  and  ran 
away.  Alarmed  for  its  fate,  the  mother  followed  him. 
jEfaid  hci  <  I  have  Uken  your  child^  and  I  loiow  wh^t  you 

feel 
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ftt\  for  its  loss  ;  youip  father  has  got  my  child* — ^mcan-» 
Ing  his  publication.    *  I  restore  to  you  your  child — ^sup-f 
plicate  your  fathet  to  restore  mine.-     The  daughter  petU     i 
tioned  her  father,  and  Cromwell  yielded.  Says  he^  *  I  will 
give  it  you  \  for,  if  my  government  is  made  to  stand,  it: 
will  never  be  hurt  by  this  paper-shot.'     Nor  will  any  go- 
vernment, as  Milton  says.     Let  another  man  read  it  % 
let  him  answer  it-«— that  is,   another   way;    let  him  do    ^. 
as  Mr.  Adams  did.     I  contend,  that  out  of  a  coalition  of    t  • 
writers  truth  is  to  come.     I  do  not  quarrel  with  Mr, 
Adams  for  writing  his  opinions ;  so  said  a  celebrated  per-- 
«on,  who  was  an  ornament  to  his  country,  the  president 
Montesquieu.     Says  he,    <  It  is  not  material,  in  a  free     ' 
country^   how  men  reason:    the  coalition  of  reasoning 
brings  forth  the  truth,  and  that  truth  is  the  basis  of  the 
best  and  surest  government,  as  long  as  people  are  capable 
of  knowing  its  value.'     Gentlemen,  let  me  then  address 
you  in,  I  think,  language  the  most  afFectionate  it  is  pos* 
siblc  to  hear,  here  or  any  where;  an  extract  from  the 
«ame  author  I  mentioned  before,  where  he  raises  at  once, 
in  that  sublime  and  glorious  manner  of  writing  and  think- 
ing, so  peculiar  to  that  poet,  Milton  ;  a  man— how  shall 
I  describe  him  ? — No  copier  of  any  thing  that  is  hutnan  ; 
he  looked  up  to  that  sublime  source,  as  he  describes  it, 
the  universal  God  and  father  of  the  world,  who,  as  he 
expresses  it,  is  the  source  of  all  wisdom,  and  who  sendeth 
out  his  sun,  and  touches  with  the  hallowed  fire  of  h\i 
altar,  those  lips  which  he  pleases  to  inspire,     Methinks 
I  see  it   so;  I  think  I  see  not   the   distinction   of  the 
^English   constitution ; — but  I  think  I  see  what  Milton 
thought  he  then  saw ;    but  which  unfortunately  never 
came  to  pass.  The  country  is,  forsooth,  in  danger  by  the     ' 
publication  of  a  sixpenny  pamphlet,  but  the  auspices  of 
the  greatest  statesman  are  eminently  so;  a  man  whom 
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to  name  is  to  honor  and  admire ;  a  man  whom  no  his* 
tory  c^n  shew  a  greater,  nor  any  private  acquaintance 
more  dear  ^  a  man  who  is  loved,  with  the  affection  of  a 
friend;  a  man  who  put  to  its  hazard  his  ^ase  and 
darling  popularity,  for  the  benefit  of  the  people  of  the 
land;  that  he  v^^s  born  by  his  mighty  talents  to  cultivate 
and  reduce  to  order.  This  is  the  character  given  to  Mr. 
Fox  by  Mr.  Byrke  5  and  this  is  the  man  with  whom,  says 
he,  I  have  lived  in  the  greatest  friendship,  and  whom,  I 
may  say,  I  have  lived  to  see  treated  in  the  manner  I  have 
unfortunately  witnessed* 

"  Gentlemen,  I  have  but  a  few  words  more  to  trout 
ble  you  with,  if  you  will  have  the  goodness  to  hear  me  5 
and  that  is  this :  I  wish  that  this  man  may  be  judged  of 
by  you  in  the  manner  I  have  be^n  proposing ;  that  all 
this  freedom,  though  it  is  not  any  other  freedom  than 
belongs  to  the  constitution*  of  the  country.  Remember, 
I  am  not  asking  the  verdict  for  him,  on  any  other  insti*, 
tution  than  the  law  of  England.  I  am  not  desiring  your 
decision  on  any  other  constitution.  The  policy  of  Great 
Briftain  is  not  to  have  a  jealousy  over  her  subjects,  to 
know  what  is  for  the  benefit  of  the  whole  community. 
The  subjects  of  England  are  affected  to  whatever  is  right 
and  honest;  and  let  reason  be  reason,  let  truth  and 
falsehood  oppose  and  fight  one  another,  but  it  is  better 
to  pursue  this  course  with  respect  to  Englishmen  which 
was  proposed  by  Lord  Chatham.  Do  not  think  they  are 
fo  be  bent  to  your  purpose  by  a  froward  conduct. 

Be  to  their  faults  a  little  bhnd ; 
Be  to  their  virtues  very  kind  : 
JLet  all  their  thoughts  be  unconfin'dy 
And  clap  your  padlock  on  their  mind. 

«  Da 
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**  Do  not  lirxiit  their  conception ;  and  do  not  Imagine 
with  the  Attorney-General,  that  they  arc  to  be  led  away 
cither  by  argurjient,  or  by  sarcasm :  but  it  is  to  operate  by 
degrees,  it  is  tp  engage  their  affections,  convince  their 
reason,  and  they  will  be  loyal  from  the  only  principle  that 
can  make  loyalty  sincere,  vigorous,  or  rational ;  a  convic** 
tion  which  will  operate  by  degrees,  that  is,  their  truest  inter- 
est, and  that  their  form  of  government  is  for  their  common 
good :  constraint  is  the  natural  parent  of  resistance,  and 
this  doctrine  is  by  no  means  novel.     In  all  histories  of 
former  times,  it  has  always  been  express  and  convincing, 
that  where  one  side  has  been  tyrannical,  the  other  side,  that 
was  in  opposition  to  it,  has  been  refractory:  on  the  other 
hand,  all  nations  ^have  considered  the  contrary,  even  as 
long  ago  as  Lucian*     You  all  remember,  gentlemei?,  the 
pleasant  story  in  that  fable  of  his,  respecting  the  country- 
man and  Jupiter  5  they  were  conversing  with  great  free- 
dom and  familiarity  on  the  subjects  of  heaven  and  earth ; 
the  Countryman  listened  with  great  attention,  and  acqui- 
esoed'in  the  conversation  so  long  as  Jupiter  tried  only  tp 
convince  him  by  reason  and  argument  j  but  the  country- 
man happening  to  hint  a  doubt  as  to  the  truth  and  pro- 
priety of  something  which  Jupiter  had  advanced,  he  in- 
stantly turned  round  and  threatened  him  with  his  thunder, 
*  No,'  says  the  countryman,  *  if  you  u^  with  your  thun- 
der, I  believe  you  are  in  the  wrong ;    you  are  always 
Wrong  when  you  appeal  t6  your  thunder ;  as  long  as  you 
have  reason  on  your  side,  I  believe  you  may  be  right,  but 
I  cannot  fight  against  thunder.'     So,  Gentlemen,  I  can* 
not  fight  against  the  voice  of  the  peop''e  of  Engfand  i 
and  God '  forbid  I  should  !     I  am  an  obedient   subject 
and  servant  of  the  law— to  that  rule  of  action  I  shall 
ever  give  my  voice,   opinion,  and  conduct.     You  may 
condemn  my  conduct,  but  I  shall  ever  do  as  I  have  been 

3  doing 
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doing  tox^lay;  I  hope,  with  confidence,  that  I  am  hot 
transgressing  those  rules  in  doing  the  duties  of  my  situa- 
tion, which  are  accidentally  cast  upon  me." 

Notwithstanding  this  very  ingenious  and  elaborate 
defence  of  Mr.  Paine  by  Mr.  Erskine,  the  jury  imrne* 
diately  gave  their  verdict.  Guilty, 

Defence  of  John  Horne,  Esq.  on  an  information  against 
him  in  the  court  of  King's  Bench,  by  the  Attorney- 
General,  for  a  libel,  4th  of  July,  1777,  at  Guildhall 
in  the  city  of  London,  before  Lord  Mansfield  and  a, 
Special  jury. 

«<  Centlemen  of  the  Jury, 
<<  I  am  much  happier,  gentlemen.  In  addressing  my-i 
self  to  you,  and  I  hope  and  believe  I  shall  be  much  mor^ 
fortunate  as  well  as  happy,  than  in  addressing  myself  to 
the  judge.  I  have  been  betrayed,  gentlenien,  I  hope, 
into  no  unseemly  warmth  i  but  yet  intp  some  warmtL 
I  have  felt  myself  like  a  man  Brst  put  into  hot  water ;  but 
I  have  now  been  long  enough  in  it  to  be  perfectly  cooL 
And,  gentlemen,  some  small  allowances  might  have  been 
made  for  me  by  my  judge  who  presides  upon  this  cause, 
when  he  considers  the  peculiar  disadvantages  in  which 
I  stand  \xeYc  before  him.  Gentlemen,  I  am  an  absolute 
novice  in  these  matters;  and  yet  opposed  to  gentlenien, 
some  of  the  most  eminent  in  their  profession,  and  some 
of  the  most  conversant  in  praptice.  But  that  is  not  all; 
1  have  a  farther  disadvantage,  I  stand  here,  gentlemen, 
before  yoU|  a  culprit  as  well  as  a  pleader;  personally  and 
very  materially  interested  in  the  issue  of  the  cause  which 
I  havp  to  defend.  And  every  gentleman  in  the  court 
must  know  (some  perhaps  by  their  own  experience,  all 
by  the  reason  of  the  thing)  how  very  different  is  the  spcwr^y 
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(u\  combat  with  foils  from  that  which  is  seriously  dis- 
puted with  unbatcd' swords;  and  how  frequently  the  flutter- 
ing of  the  heart,  in  the  latter  situation,  has  been  known  to 
enfeeble  the  steadiest  wrist,  and  to  dazxle  the  clearest  and 
most  quick-sighted  eye.  Gentlemen,  I  have  re^id  even  of 
counsel;  eminent  in  their  profession,  conversant  in  practice, 
approved  and  applauded  for  their  ingenuity  in  the  defence 
of  others,   who,  when  they  came  to  stand  in  the  same 
situation  in  which  I  now  stand,  have  complained  to  the 
court  (and  met  with  an  indulgence  which  I  have  not); 
they  have  complained  to  the  court  of  the  same  disadvan- 
tage which  I  now  feel.     Gentlemen,  I  have  listened  to 
Mr.  Attorney-General's  declamation  with  as  much  patience, 
and,  I  believe,  with  mUch  more  pleasure,  than  any  one 
in  the  court.     That  pleasure  I  do  acknowledge  was  per- 
sonal to  myself;    arising  from  the  futility  of  the  support 
which  Mr.  Attorney-General  has  attempted  to  give  to  the 
serious  charge  which  he  has  brought  against  me ;  a  plea- 
sure, however,  mixed  with  some  pain,  whea  I  consider 
the  wretched  times  at  which  we  are  arrived ;  when  a  gen- 
tleman of  his  natural  sagacity  is,  I  own,  justified  by  re- 
cent experience,  for  supposing  it  possible  to  obtain  from  a 
London  jury  a  verdifl:  for  the  crown,  upon  a  mere  com- 
mon-place declamation  against  scandal  and  indecency  in 
general,  without  one  single  syllable  of  reason,  or  law,  or 
argument,  applicable  to  tliat  particular  charge  which  he 
has  brought  against  me,  and  which  you  are  now  upon 
your  oaths  to  decide.     Gentlemen,  you  know,  as  well  as 
I  do,  that  I  am  personally,  and  in  all  respects  an  absolute 
/•  stranger  to  any  one  of  you.     I  am 'glad  of  it.     I  do  not 
expect  or  desire  from  you  either  friendship,  or  fiivour,  or 
indulgence.     It  is  your  duty  to  do  impartial  justice,  and 
I  only  request  your  attention.     I  began  with  requesting 
it ;  and  I  requested  your  attention,  that  you  may  be  able 
.  .  to 
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to  judge  for  yourselves,  and  that  the  verdict  which  jott 
shall  give  (personally  as  it  respects  myself  it  is  totally 
indifferent  to  me),  but  that  the  verdict  which  you  shall 
give,  may  be  really  your  own,  as  it  ought  to  be,  and  not 
the  judge's.  That  is  the  only  thing  I  request  of  you,  and 
I  request  it  because  it  is  your  duty  and  your  oath. 

«<  Gentlemen,  as  for  the  charge  that  is  brought  against 
me,  you  cannot  be  ignorant  that  1  am  charged  with  the 
only  unpardonable  crime  which  can,  at  this  time,  be 
committed — I  am  accused  of  a  libel. 

*«  Murder  and  sodomy,  you  know,  have  in  these  our 
days  often  found  successful  solicitors;  and  the  law^ 
against  popery  (though  unrepealed  and  in  full  legal  force) 
arc,  when  resorted  to,  thought,*  by  the  magistrate  who 
presides  here,  too  rigorous  to  be  suffered  to  have  their 
free  course  against  a  religion  so  destructive  of  the  civil 
right  of  mankind,  and  so  favorable  to  absolute  and  ar- 
bitrary power.  But  whilst  that  has  been  favored  be- 
yond the  laws,  nothing  beyond  the  laws  has  been  thought 
rigorous  and  severe  enough  against  the  charge  of  libel. 
Murder,  attended  with  the  most  aggravating  circumJ 
ftances,  has  been  repeatedly  pardoned;  and  treason,  the 
blackest  treason,  against  the  family  on  the  throne,  and 
(what  is  of  much  more  consequence  to  us  than  any  fa- 
knily)  against  the  free  constitution  of  this  country,  has 
been  not  only  pardoned,  but  taken  into  favor ;  and  the 
estates  of  convict  traitors  have  been  restored  to  them 
fmd  their  families*  ,  Whilst  mercy  and  forgiveness,  gefl* 
tlemen,  have  been  thus  flowing  unnaturally  in  a  full 
stream  over  tlie  high'est  mountains  of  iniquity,  has  any 
of  you  ever  spied  the  smallest  rivulet  descending  towards 
the  valley  of  the  libeller  ?  Has  any  man  charged  wkh  a 
libel  (and  what  has  not  been  charged  as  a  libel  ?)  hs^s  any 
man  so  charged  ever  yet  met  with  mercy  ?  Gentlemen,  I 

da 
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do  not  call  back  again  these  things  to  your  remembrance^ 
in  order  to  arraign  them  -,  that  is  not  my  present  business^ 
I  only  mention  them  to  gain  from  you  the  only  thing  I 
wish,  your  attention.  You  will  be  pleased  then,  gentle- 
men, as  one  motive  for  your  attention,  to  remember  the 
nature  of  the  crime  charged. 

"  Gentlemen,  if  the  nature  of  the  crime  and  the  ran* 
cour  with  which  it  is  pursued,  if  that  affords  a  strong 
reason  for  your  particular  caution  and  care  and  attention 
in  this  sort  of  trials,  a  much  stronger  reason  indeed  will 
be  afforded  you  by  the  nature  of  the  prosecution.     It  is 
called  an  information  ex  officio,    Tlie  term  ex  officio  is  a  very 
gentle  expression  for  a  very  harsh  thing.     Ex  officio  (the 
gentleman  well  explained  it  to  you,  when  he  boasted  of 
his  conscience,  and  his  integrity,  and  duty ;  for  it  js  cer* 
tainly  so) — ex  officio  means,  that  which  he  does  from  a 
sense  of  duty.     If  in  this  you  consider  only  just  what 
meets  the  ear,  there  is  no  harm  in  it ;  it  is  a  good  thing : 
<luty  is  a  good  thing.     But  if  you  examine  the  real  force 
and  consequence  of  the  term,  as  here  applied,  you  will 
find  it  to  contain  every  thing  that  can  be  imagined  illegal, 
unjust,  wicked,  and  oppressive.    For  my  own  part,  I  am 
astonished  that  any  man,  at  this  time  of  day,  exercising 
such  powers  as  are  not  according  to  law,  and  are  much 
less  according  to  reason j  should  talk  to  you,  with  an 
Open  face,  of  integrity,  of  honour,  of  duty,  of  conscience  ; 
and  that,  instead  of  aggravating,  and  shewing  you  in  what 
the  charge  which  he  has  brought  against  me,  in  what  mj 
crime  consists,    he  has  employed  half  his  harangue  in 
boasting  of  his  own  character.     If  any  man  in  the  court, 
who  had  not  known  that  I  Was  the  defendant,  had  come 
in  at  the  time  that  that  gentleman  was  talking  of  his  in- 
tegrity, his  conscience,  and  his  duty;  I  ask  would  he  not 
iiume4iatelyhavc  concluded  that  Mr.  Attorney^General  waig 
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tbe  defendant  then  making  his  defence?  He  mUSt^  tAl 
the  gentleman's  integrity  and  honor  be  as  great  as  he  tell$ 
you  it  is  I  what  has  that  to  do  with  me  ?  What  has  that 
to  do  with  the  charge  which  he  has  brought  against  me  f 
except  indeed  this  ^  that,  having  nothing  really  to  >:harge 
me  with,  he  sets  up  his  own  great  immaculate  character 
in  opposition  to  mine ;  that  you  may  gitre  a  verdict  against 
me»  because  he  is  a  man  of  honor,,  an  uncorrupted  maxf> 
a  pure  man  of  integrity,  and  would  not  charge  me,  if  he 
did  not  think  me  guilty.  Let  him  think  what  he  pleases;; 
if  you  do  not  think  me  guilty,  I  care  very  little  what  he 
professes  to  think.  I  know^that  he  is  manly  enough; 
and  I  honor  that  part  of  his  character.  He  bears  a  nian's 
]ieart  in  his  bosom,  arid  (though  his  office  has  made  him 
hold  {he  language  he  docs)  I  defy  him  not  to  respect  me« 
I  know  he  does.     I  am  sure  of  it. 

**  Gentlemen,  I  said  that  ex  officio  contained  evfcry  thing 
Aatwas  illegal,  unjust,  wicked,  and  oppressive;  and  I 
will  prove  it  to  you,  ex  officio — (a  little  specimen  of  it  yon 
have  seen) — ex  officii  means  a  power  to  dispense  with  aM 
the  forms  and  proceedings  of  the  courts  of  justice,  with 
all  those  wise  precautions  which  our  laws  have  taken  to 
prevent  the  innocent  from  being  oppressed  by  exorbitant 
and  unjust  power. 

<«  Gentlemen,  I  was  thrown  oiF  my  guard.  I  own  t 
was.  I  had  prepared  an  argument;  which  I  believe  his 
lordship  perceived :  he  therefore  granted  me  what  I  in- 
tended, to  have  inforced:  and,  having  granted  it  to  me^ 
that  grant  was  made  use  of  to  prevent  me  from  gaining 
any  argument  in  answer,  of  any  kind.  You  must  have 
taken  notice  of  it ;  it  is  your  duty  to  take  notice.  Juries 
have  been  too  much  considered  as  men  out  of  court ;  and 
when  an  application  has  been  made  to  the  judge,  to  de- 
lermine  upon  a  point  of  law,  the  jury  has  been  considered 
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tiS  having  nbthiiig  to  do  with  the  matter.     No  more  they 
have,  indeed,  to  decide  it.     But  the  jury  has  this  to  do 
with  the  matter:  they  are  to  make  a  true  deliverance ;  an^ 
they  will* see  and  will  judge  whether  the  defendant  has 
justice  done  him  or  not,  even  in  the  practice  of  the  court. 
I  know  nothing  of  the  law :  I  am  not  sorry  for  that :  this 
is  not  a  question  of  law ;  and  I  am  happy  to  have  Mr. 
Attorney-General's  authority  to  say,  that  it  is  the  *  plainest^ 
the  simplest  question  j  and  that  it  was  too  obvious  for 
him  to  foresee  a  difficulty  in  it.'     He  said,  it  was  the 
plainest  of  all  the  *  plain  and  simple  matters  that  were 
ever  laid  before  the  court;'  and  being  so,  you  are  the  best 
judges  of  it.     And,  indeed,  the  nature  of  a  libel  always 
makes  a  jury  the  best  judges  of  it;  for  a  libel  (if  it  be 
so)  is  indeed  for  mischief:  it  must  therefore  be  intelli- 
gible to  the  people,  orno  mischief  could  be  produced  by 
it*     If  a  man  writes  a  libel  that  a  common  jury<ould 
not  understand,  (and  you  are  special  jury,  gentlemen,)  he 
must  fail  in  his  design*     Observe  then,  gentlemen,  this 
advertisement  is  the  plainest  and  simplest  of  all  matters 
that  were  ever  laid  before  a  court  in  which  the  Attorney- 
General  was  concerned :  and  ia  these  two  years  and  a 
quarter  that  he  has  had  to  brin^  it  to  trial,  he  has  not 
been  able  to  see  a  difficulty  in  it ;  and  yet  he  has  had  a 
special  jury  to  determine  it :  a  common  jury  could  not 
be  left  to  determine  it :    and  that  I  will  explain  to  you 
hereafter.     I  know  very  well,  that  not  only  juries,  but 
many  other  persons,  who  apply  even  to  the  practice  of  the 
few,  never  trouble  their  heads  to  take  into  consideration 
altogether  the  enormous  wickedness^  therefore,  to  explain 
it  to  you.  You  shall  judge  of  the  honor  and  integrity,  and 
conscience,  of  the  gentleman  who  use  them  and  enjoy  them. 
<<  And,  first  of  all,  an  information  means  no  more  than 
an  accusation.     Appeal^  indictment,  information,  are,  as 
VOL.  III.  e  D  I  %hmk 
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I  think  It  (and  I  shall  be  corrected  if  I  am  wrong,  it  will 
be  well  corrected  both  by  the  Attorney -General  and  the 
JAidge) — I  take  it,  they  mean  no  more  than  accusation; 
and  they  have  a  different  specific  name,  becatise  of  the 
different  manner  In  which  that  accusation  was  brought 
forward.    Then,  gentlemen,  this  Is  an  accusation  by  doty, 
or  of  duty ;  and  by  this  means,  by  this  his  duty,  the 
Attorney-General  is  enabled,  contrary  to  the  law  of  the 
land,  to  accuse  whom  he  pleases,  and  what  he  pleases, 
and  when  be  pleases.     And  (if  he  pleases)  he  could  ac- 
cuse them,  and  never  bring  it  to  trial :  he  goes  on  harassing 
the  subject  with    Information  upon  information,  If  he 
pleases,  and  never  brings  that  man  to  trial*     If,  how- 
ever, out  of  his  mercy,  or  out  of  his  resentment,  he  does 
chuse  at  last  to  bring  It  to  a  trial ;  why,  gentlemen,  he, 
In  general,  tries  It  by  whom  he  pleases.     Gentlemen, 
when  it  comes  to  trial,  he  tries  it-  In  what  manner  he 
pleases,  he  takes  what  advantages  he  pleases;  and  reason 
will  be  given  for  those  advantages.     Gentlemen,  during 
the  source  and  progress  of  the  trial.  If,  notwithstanding 
those  advantages  he  has  already  taken,  he  sees  some  rea- 
son to  suspect  that  the  verdlft  Is  likely  to  go  agalnil  him, 
he  claims  a  right  to  stop  It  if  he  pleases,  without  any  de- 
cision ;  for  he  claims  a  rlgh^t  to  withdraw  a  juror^  as  It  Is 
called  'f  that  is  to  say,  you  shall  not  come  on  to  a  ver<- 
dift.    The  Attorney-General  must  not  deny  it,  unless 
indeed  the  practice  of  the  court  is  changed  In  that  parti^ 
cular. 

"  The  practice  of  the  court,  we  see,  does  sometimes 
change ;  for  I  have  It  now  from  the  judge,  that  in  all  cases 
the  prosecutor  has  a  right  to  reply,  which  truly  I  did 
not  before  think  to  be  the  practi.ce ;  but,  however,  the 
bar  will  take  notice  now  j  for  they  will  soon  have  cases 
ill  which  they  may  enjoy  that  benefit  and  privilege,  if  It 
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be  one :  the  prosecutor  has  a  right  to  reply,  even  though 
no  evidence  is  called  for  the  defendant. — I  shall  see  more 
new  methods  of  proceeding  in  trials  5  I  have  seen  a  good 
many.  I  think  there  must  be  somewhere  or  other  in  the 
court  a  gentleman  with  spirit  enough^ — some  gentle- 
man or  other— many  I  hope  there  are,  who  will  (upon 
trial,  where  they  may  be  prosecutors)  ^ — who  will  take  that 
advantage  that  has  been  allowed  to  day,'  and  will  offer  to 
reply  where  no  evidence  is  called.  There  were  some  half 
words,  I  know,  dropped  about  matter  of  law,  but  I  hope  that 
will  be  made  plain. 

**  Well,  but  if  the  Attorney-General  does  not  stop  the 
cause  without  coming  to  a  decision,  but  think  he  shall  get 
a  verdict,  he  suffers  none  of  those  displeasing  conse- 
quences which  other  men  must  suffer,  for  the  crown  pay 
no  cost — none  at  all- — he  can  prosecute  as  often  as  he 
pleases,  and  whom  he  pleases,  and  pay  no  costs !  But 
that  is  not  all. — Suppose  he  has  convicted  six,  seven,  or 
eight  men  for  the  same  offence,  he  exercises  the  sove- 
reign power  of  pardon ;  he  calls  to  judgment  which  of 
them  he  pleases,  and  lets  go  which  of  them  he  pleases- 
—It  happened  in  the  prosecution  of  this  very  paper:-— 
out  of  several  convicts,  but  three  of  them  have  been  given 
up  to  judgment.  That  in  some  part  I  shall  explain  to 
you.  But  that  is  not  all :  the  man  or  the  men  whom  he 
calls  up  to  judgment,  he,  the  prosecutor ,  aggravates  iheir 
punishment  as  he  pleases,  and  that  I  will  prove  to  you.  In 
that,  I  think,  I  shall  not  be  contradicted,  because  I  havd 
the  authority  of  the  judge  who  is  now  trying  this  cause. 

*^  So  that  in  every  stage  of  the  business,  you  will  find 
that  there  is  an  unjust,  an  illegal,  a  wicked,  and  an  op* 
pressive  advantage.  And  that  you  may  not  think  that 
I  am  declaiming  without  any  proofs,  I  will  so  far  tres- 
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pass  opon  your  time  as  to  come  a  little  more  to  pard** 
cu)^5. 

y^r  And  first,  gentlemen,  for  the  beginning  of  such  a 
prosecution. — ^He  brings  it  on  as  he  pleases ;  he  has  no 
resort  to  a  grand  jury,  or  the  country  to  accuse'^  but, 
contrary  to  express  law,  and  what  is  much  stranger,  con- 
trary  to  the  strongest  and  the  very  fundamental  reason 
of  that  law,  he  has  no  recourse  at  all  to  a  grand  jury; 
and  that  because  it  is  the  pretended  suit  of  the  crown. 
Now,  gentlemen,  if  we  want  to  inquire  (which  is  not 
often  done,  I  know,  in  courts  of  justice)  why  any  grand 
jury  ?  Why  a  grand  jury  at  all  i  It  is  not  owing  to  the 
nature  of  th&  offence  '$  grand  juries  are  in  capital  ofiences 
and  in  small  offences.  Why  are  a  grand  jury  to  find  the 
ofiences  ?  For  you  must  not  be  led  away  by  technical 
terms.  Information,  appeal,  and  indictment,  all  mean 
one  and  the  same  thing ; — ^accusadons  brought  by  difier* 
ent  persons — ithat  Is  the  only  reason  of  their  difierent 
appellations. — If  that  is  not  the  reason  of  the  dxfiereiice 
of  the  names,  I  shall  be  corrected. 

^  Then  why  a  grand  jury  ?  I  would  tell  you  in  my 
own  words,  if  I  had  not  the  words  of  a  person  more  to 
be  relied  upon.  Sir  John  Haivles  says,  these  are  his 
words ^  the  true  reason  of  a  grand  jury. 

<<  But,  gendemen,  I  shall  just  obviate  an  objection 
first,  because  I  shall  not  have  an  opportumty  after  it  is 
made.  It  may  be  objected,  that  I  have  taken  this  from 
the  State  Trials ^  and  I  have  heard  from  the  bench  that  the 
State  Trials  are  no  authority.  I  have  also  heard  from  an 
officer  very  high  in  the  law,  and  of  very  great  acknow- 
ledged abilides,  who  sits  by  the  side  of  the  Attorney- 
General,  that  they  are  a  much  better  authority  (I  speak  it 
because  I  beard  him  say  so} — ^diat  they  are  a  much  ^tter  au- 
thority 
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thority  than  the  scrawl  of  a  nameless  reporter.  But  I  will 
tell  you  why  the  Statie  Trials  in  certain  cases  arc  the  best 
authority;  and  that  is  for  this  reason;  because  they  are 
equally  good  authority,  whether  what  they  relate  is  true 
or  is  false.  It  is  a  strange  assertion,  but  their  authority 
is  equally  good  for  the  purpose  for  which  they  are  brought, 
whether  the  things  they  tell  are  true  or  false.  I  have 
heard  them  called  from  the  bench  (and  called  so  for  very 
good  reasbns)  *  libels  upon  the  judges.'— The  State  Trials 
are  so  far  from  being  an  authority,  that  they  are  libels 
upon  the  judges ; — Are  they  so  ?  Then  they  are  still  better 
authority  than  if  they  were  true ;  that  is,  authority  for 
the  purpose  for  which  they  are  brought ;  that  is,  for  the 
condemnation  of  the  wicked  doctrines  which  they  expose. 
For,  are  th«y  libels  upon  the  judges  ?  Was  it  the  intention 
of  those  who  wrote  them  to  blacken'  their  characters  ? 
Would  the  libellers  then  at  that  time  of  day  (some  a  hun- 
dred, two,  or  three  hundred  years  back,  or  according  to 
the  length  of  time),  would  ah  enemy  have  put  into  the 
judge's  mouth  doctrines  which  were  honourable  ?  No ;  if 
he  intended  to  libel  them,  he  has  falsely  made  them  the 
propagators  of  those  doctrines  which  their  souls  abhorred. 
Can  there  be  a  stronger  evidence  about  the  opinion  which 
men  had  formerly  concerning  these  doctrines  ?  If  there 
canoot,  then  there  can  be  no  stronger  authority  against 
the  doctrines  exposed  by  the  State  Trials.  True  or  false, 
the  State  Trials  are  the  best  authority  which  can  be  had| 
and  better  if  they  are  false  than  if  true. 

<«  Then,  gentlemen,  I  will  proceed  to  my  authority: 
*  ITie  true  reason  of  a  grand  jury  ib  the  vast  inequality  of 
the  plaintiff  and  defendant ;  and  therefore  the  law  has 
given  this  privilege  to  the  defendant  on  purpose,  if  it  were 
possible,  to  make  them  equal  in  the  prosecution  and  de- 
fence, th'at  ec^ual  justice  may  be  done  between  both,     it 
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considers  that  the  judges,  the  witnesses,  and  the  jury,  arc 
more  likely  to  be  influenced  by  the  king  than  by  the  de- 
fendant: the  judges,  as  having  been  made  by  him,  and  as 
it  is  in  his  power  to  prefer  or  reward  them  higher :  and 
though  there  are  no  just  causes  for  them  to  strain  the  law, 
yet  there  are  such  causes  which,  in  aU-ages,  have  taken 
place,  and  probably  always  will.  Nor  was  it,  nor  is  it 
possible,  but  that  the  great  power  of  enriching,  honoring, 
and  rewarding,  lodged  in  the  king,  always  had  and  yet  must 
have  an  influence  on  the  witnesses  and  jury ;  and  there- 
fore it  is  that  the  law  has  ordered  that  at  the  king's  prose- 
cution no  man  shall  be  criminally  questioned* — (this  is  a 
criminal  question) — ^  no  man  shall  be  criminally  questioned, 
unless  a  grand  jury,  upon  their  own  knowledge,  or  upon 
the  evidence  given  them,  shall  give  a  verdict  that  they 
realhr  believe  the  accusation  is  true.* 

**  If,  gentlemen,  there  are  crther  reasons  for  a  grand 
jury  than  thesc^  if  there  are  others^  you  will  have  them ; 
and  though  it  will  not  be  permitted  to  me  to  do,  (what  with 
the  utmost  extent  of  my  ignorance  of  the  law  which  is 
very  great,  I  ani  still  sure  I  could  do  by  common  sense 
and  reason — I  mean  refute  those  other  reasons ;)  I  say, 
though  I  shall  not  be  permitted  to  do  that  here,  you  and 
all  the  world  will  be  able,  at  your  cooler  hours,  to  deter- 
mine upon  the  force  of  those  reasons  that  shall  be  given, 
from  whatever  authority  they  may  come.  And  in  this  re* 
spect  I  shall  be  happy  5  for  I  shall  have  ;the  honesty  and 
the  understanding  of  the  public  at  large  to  judge  of  those 
doctrinei^  which  my  imbecility  might  not  permit  mc  suf- 
•  ficiently  to  refute. 

"  Gentlemen,  it  is  true  that  the  court  of  King's  Bench 
has  also  assumed  a  power  of  accusing  men;  they  say, 
they  may  safely  be  trusted  with  it.     I  believe  their  claim 
illegal  i  but  I  haire  nothing  to  do  with  it :  and  I  acknow- 
ledge 
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kdgc  that  it  is  much  safer  there^  than  in  the  hands  of 
the  Attorney-General,  who  is  ^hipped  in  and  whipped 
out  just  as  the  minister,  whose  friend  he  is^  goes  in  ot 
out. 

"  But  that  is  not  all.  The  conxt  ,oi  King^s  Bench  CTmnot 
grant  an  information  without  an  z^ffidavit,   without  an 
accusation  upon  oath  ;  no  one  of  the  judges  of  the  court 
of  King's  Bench  can  do  it ;  and  yet  they  are  a  little  more^ 
independent  (they  have  fewer  hopes,  and  therefore  fewer 
fears)  than  the  Attorney-General ;  yet  no  one  of  the  court 
can  accuse  a  man,  it  must  be  the  ivho/e  court,  and  they 
must  do  it  in  consequence  of  an  oath.     If  I  am  wrong, 
you  will  have  the  pleasure  of  contradicting  it  (tuniing  to 
the  Attorney-General).    But  the  Attorney-General  accuses 
men  neither  upon  the  oath  of  others,  nor  yet  upon  his 
own  oath.     If  he  believes  the  matter  of  the  accusation 
true,  it  is  but  the  belief  of  one  man,  and  he  a  prejudiced 
man,  and  the  moft  improper  man  in  the  kingdom  for  his 
authority  to  be  taken  in  such  a  case.     But,  gentlemen, 
what  is  much  worse,  it  frequently  happens  that  no  rtiah 
whatever  avows  the  accusation,  or  believes  it ;  no,  not 
the  Attorney-General  himself,  who,  files  the  information. 
I  will  prove  it  by-and-by,   even  in  the  case  of  the  Attor- 
ney-General, who  filed  this  declaration.      Gentlemen,    I 
shall  desire  by-and-by,  for  your  satisfaction  and  mine,  to 
find  out  whether  there  is  one  man  m  the  country  that  be* 
lieves  me  guilty  of  the  crime  laid  to  my  charge ;  a  crime 
of  that  nature  that  is  to  have  a  punishment  which  is  called 
by  the  law  a  temporary  death,  an  exclusion  from  society, 
imprisonment.  ^  The  apparent  object  of  this  prosecution 
is  to  take  what  little  money  out  of  my  pocket  I  may  have 
there,  and  to  imprison  me,  and  to  exclude  me  from  that 
society  of  which  I  have  rendered  myself  unwojthy.  How- 
everj  I  have  the  pleasure  ^o  see  there  sits  a  gentleman  by 
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the  judge  who  is  now  trying  me,  who,  as  well  as  myscll^ 
has  charged  the  king's  troops  with  murder  \  a  charge 
which  at  that  time  excited  great  abhorrence  and  detesta* 
r.on  against  him.  The  judge  and  that  gentleman  have 
beea  laughing  all  the  time  of  this  trial ;  they  hare  en- 
joyed each  other's  company  exceedingly  {a  great  laugh  for 
some  minutes  of  the  ivhole  audience).  Well,  gentlemen, 
(turning  towards  lord  Mansfield  and  Mr.  Wilkes)  I  have 
caused  another  laugh  between  the  gentlemen  ;  but  it  gives 
me  pleasure  to  think,  that  if  ever  I  am  to  come  out  of 
prison  again  (if  you  are  so  kind  as  to  put  me  there) ,  I  too 
may  have  the  honour  (if  it  be  on^)  of  sitting  cheek  by 
cheek  with  the  judge,  and  laugh  at  some  other  libeller. 
I  said,  if  I  come  out  again — ^because  if  it  is  possible  that 
I  should  be  put  there  for  this  charge,  I  believe  that  will 
never  happen. — ^I  will  never  cease  repeating  .the  charge  I 
have  made,  till  those  men  are  legally  tried  and  acquitted 
who  are  guilty  of  what  I  call  murder.  I  will  not  be  con- 
tented wi^h  one,  nor  with  two,  nor  with  twenty  juries. 
I  will  repeat  the  charge  of  murder  upon  the  troops  every 
4ay,  if  this  doctrine  gtts  so  far  even  as  to  a  doubt ;  and 

call  upon  the  Attorney- General  now,  if  he  may,  if:  he 
can,  if  he  will  venture  without  the  permission  of  those 
ministers  whose  humble  servant  alone  he  is ;  if  he  may 
venture,  I  call  upon  him  to  pledge  himself  to  bring  an 
information  for  a  seditious  libel  against  the  king  and  the 
government  every  time  I  charge  the  troops  with  murder. 
I  promise  him  I  will  give  him  business  enough,  and  I 
hope  he  will  (if  he  may  venture  to  do  it)  promise  to  file 
an  information  every  time  I  charge  them  with  murder 
when  they  commit  it. 

^«  But,  gentlemen,  I  have  wander^ed ;  though,  if  I  am  t<i 
to  be  shut  up  so  soon,  a  few  excursions  before  it  may  b<; 
excused  mc* 
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^^  The  Attorney-General  does  not  apply  them  to  the 
grand  jury,  and  there  is  no  person  whose  accusation 
ppon  oath  it  is. 

V  **  When  he  has  filed  his  Information,  he  proceeds  or 
not  upon  it  as  he  pleases ;  he  files  fresh  informations  i£ 
he  pleases,  when  he  pleases,  as  often  as  lie  pleases;  he 
uses  it  if  he  please  as  a  vexatious  method  which,  may 
harass  and  ruin  the  greatest  fortune  in  this  country.  Jt 
has  been  used  vexatious] y.  I  do  not  say  by  the  pre  • 
5ent  Attorney-General ;  I  do  absolutely  acquit  him  of 
that ;  he  never,  that  I  know  of,  has  been  guilty  of  that 
practice :  but  I  4o  know  Attorney-Generals  who  have  f 
but  that  I  may  not  seem  to  libel  all  the  world,  I  will  xixA 
mention  them,  nor  the  case.  When  the  AttorneyrQene- 
ral  has  brought  his  accusation,  and  renewed  and  delayed 
it  as  much  as  he  pleases,  if  he  chuses  tq  try  it  y  I  saidj  he 
tries  it  by  whom  he  pleases.  It  may  seem  perhaps  a 
Strange  thing  for  me  to  say  to  a  jury  who  arc  trying  my 
cause  ;  but  it  is  a  fact ;  for  he  is  r.iways  sure  to  have  a 
special  jury  for  the  trial  of  thisj  sqrt  of  charge.  Libel  is 
always  tried  by  a  special  jury.  Now  this  seems  a  very 
comical  thing,  for  there  is  an  expence  attending  it.  The 
gentlemen,  I  suppose,  would  not  be  thought  to  be  unne- 
cessary lavish  of  the  income  of  the  crown,  which  has 
lately  been,  found  so  deficient ;  he  surely  would  not  vo- 
luntarily, throw  it  away.  And  yet  a  man  that  came  from 
Brentford  (my  clerk  formerly)  had  two  guineas  for  his 
expences.  He  is  a  very  honest  man  5  it  w^s  a  very  lucky 
matter  for  him  -,  I  wish,  for  his  sake,  that  he  might  be 
called  as  a..witness  against  me  once  a  week  upon  such  a 
prosecution.  Now  if  the  ground  of  the  charge  happens 
to  be,  as  this  is,  <  of  all  plain  and  simple  matters  that 
fvcr  were  laid  before  a  court  the  most  simple  j'  it  is  a  very 

5  strangq 
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Strange  circumstance,  that  the  Attorney- General  should 
chuse  to  have  a  special  jury  to  try  a  thing  in  which  there 
is  nothing  special  J  ^^rw/ juries  were  never  intended  or 
appointed  for  the  purpose.  They  were  intended  to  ex* 
amine  into  merchants'  accounts,  or  any  critical' or  nice 
matter ;  for  you  know  we  are  told  that  you  have  nothing 
to  do  with  the  law:  you  do  not  therefore  want  legal 
education  ;  and  yet  special  juries  are  always  made  use  of 
in  matters  of  libel.  And  indeed  why  should  they  not? 
It  costs  the  Attorney-General  nothing.  In  the  case  of  any 
other  prosecutor,  it  would  be  at  his  expence ;  but  the 
crown  pays  this,  that  is,  the  people  pay  it  against  them- 
selves. However,  that  is  no  objection  to  Mr.  Attorney" 
General ;  for  if  you  look  at  the  law-expences  in  the  civil 
list  of  the  last  year,  1776,  as  they  are  delivered  into 
parliament,  yK)u  will  find  that  amount  to  the  little  insig' 
nificant  sum  of  60,000/.  A  defendant  against  the  crown 
is  in  a  blessed  situation.  But  as  the  expence  is  no  reason 
against  the  Attorney-General  chusing  to  try  it  by  a  spe- 
cial jury ;  and  that  is,  because,  by  that  means,  he  tries 
it  by  almost  whom  he  pleases :  I  do  not  mean  by  the 
panicular  individuals  whom  he  pleases,  but  generally  by 
that  description  of  men  that  he  pleases.  Now  this,  gen- 
tlemen, is  particularly  unfortunate  in  my  case  ;  for  the 
Attorney-General  said  (I  heard  him  say  it  upon  the  first 
trials  for  this  advertisement),  that  nine- tenths  of  the  peo- 
ple approve  of  all  the  measures  of  the  ministry  relative  to 
America.  The  method  of  striking  a  special  jurv  seems 
at  first  sight  fair  enough.  Forty-eight  men  are  struck 
froin  a  book.  The  defendanc  and  the  prosecutor  each 
strikes  off  twelve.  That  seems  very  fair  and  just ;  but 
it  is  very  far  from  being  so  fair ;  for  if  nine-tenths  of  the 
people  (which  he  himself  acknowledged)  are  of  that  way 

«    cf 
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of  thinking,  (a  way  of  thinking  contrary  to  what  I  may 
well  sreem  to  be,)  you  will  observe,  that  the  Attorneys- 
General  strikes  off  two-tenths  and  half  a  tenth  out  of  the 
forty-eight ;  so  that  he  will  be  sure  not  to  have  one  man 
of  my  way  of  thinking  concerning  'America:    I  mean^ 
it  will  be  SO)  if  at  least  they  know  what  they  are  about ; 
so   that  you  see   there  is   sure  to  be  a  little  prejudice 
against  the   defendant  in  the  minds  of  the  jury.     It  is 
true,  indeed,  that  the  opinion  of  the  jury  concerning  the 
measures  relative  to  America  has  nothing  fairly  to  do  in 
this  cause  \  but  the  prejudice  may  be  extended  front  one 
thing  to  the  other.     We  all  know  very  well  how  men's 
minds  are  apt  to  run.     But  that  is.  not  all.     This  preju- 
dice will  be  the  case,  even  though  thq  special  jury  arc 
fa(irly  struck;  but  they  are  not  fairly  struck.     I  believed 
80',  but  I  never  was  sure  of  it  till  this  case  of  mine :  and 
whatever  I  may  suffer,  I  think  it  a  cheap  purchase  to 
know  what  I  now  know  by  this  means.     The   special 
juries  in  this  country,  especially  in  Middlese^^  great  num- 
bers of  them  are  qualified  by  the  crown ;  they  arc  es- 
quired by  the  crown ;  and  these  crown  esquires  always 
attended  upon  the  special  juries.     In  the  city,  gentlemen, 
to  which  you  belong,  you  know  very  well  whether  the 
description  of  merchants  has  or  has  not  changed  within 
some  years  past.     You  know,  I  dare  say  many  of  youj^ 
what    merchants  were- — what   merchants  are.     You  alt 
know  well  that  the  very  numerous  and  extensive  contracts 
•  which  are  going  forward,  bring  a  swarm  of  merchants  in 
amongst  you.     Every  man  that  has  a  contract  becomes  \ 
merchant ;  every  man  that  has  a  contract  is  liable  to  be 
struck  upon  a  special  jury,  and  he  is  sure  to  attend,  if 
he  is  taken  :  and  you  must  observe  besides,  that  the  so^ 
ficitor  of  the  treasury,  who  is  in  this  constant  employ  of 
striking  special  juries,  knows  all   the  men,  their  senti* 

ments. 
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ment$,  their  situations^  their  descriptions}  and  the  d]s« 
tinction  of  men* 

^  Now,  gentlemeii,  for  the  method  of  striking  a  ^•' 
cial  jury,  which  I  shall  not  wonder  that  you  are  not  ac- 
quainted with;  and  for  the  counsel,  it  is  a  matter 
that  they  are  not  concerned  in.  Observe,  1  do  not  lay 
these  things  to  the  charge  of  the  Attorney-General ;  he 
only  use^  the  powers  which  others  put  into  his  hands, 
The  special  jury,  you  may  imagine,  are  taken  indi& 
ferently,  and  as  it  may  happen,  from  a  book  containing 
all  the  names  of  those  who  are  liable  to  serve.  I  thought 
so,  when  I  read  the  act  of  parliament,  appointing  the  man- 
ner in  which  they  should  be  taken ;  but  when  I  came  to 
attend  to  strike  the  special  jury,  a  book  with  names  was 
produced  by  the  sheriff's  ofljcer.  I  made  what  I  thought 
an  unexceptionable  proposal:  I  desired  the  master  of  the 
^own-office  (whom  I  do  entirely  acquit,  and  do  not 
mean  the  slightest  charge  upon),  I  desired  the  master  of 
the  crown-office  that  he  wo\ild  be  pleased  to  take  that 
book ;  open  it  where  he  would,  begin  where  he  would, 
at  the  top  or  at  the  bottom ;  and  only  take  the  first 
forty-eight  names  that  came.  I  said,  I  hoped  that  tQ 
such  a  proposal  the  solicitor  of  the  treasury  could  have 
nothing  to  object.  I  was  mistaken,  he  had  something 
to  object.  He  thought  that  not  a  fair  way  (turning  round 
to  thi  Attorneys-General).  There  were  witnesses  enough 
present ;  an^  I  should  surely  be  ashamed  to  misrepresent 
what  eight  or  nine  people  were  present  at.  He  thought 
diat  not  a  fair  way.  He  thought  and  proposed  as  the 
fairest  way,  that  two  should  be  taken  out  of  every  leaf. 
That  I  objected  to.  I  called  that  picking,  and  not  strike 
ing  the  jury.  To  what  end  or  purpose  does  the  law 
^rmit  the  parties  to  attend^  if  two  are  to  be  taken  by 
the  master  of  the  crown-officc  out  pf  eyery  leaf  ?     Why 

theii 
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iien  need  I  attend  ?    Two  may  as  well  be  picked  in  my 
presence  as  in  my  absence.     I  objected  to  that  method* 
rhe  master  of  the  crown-office  did  not  seem  to  think  that 
1  had  proposed  any  thing  unreasonable.     He  began  to 
take  the  names,  but  objected  that  he  could  not  take  the 
first  forty-eight  that  came^  because  they  were  not  all 
special  jury-men  3  and  that  the  names  of  the  common  and 
special  jury-men  were  mixed  together,  and  that  it  would 
be  a  hard  case  that  the  party  should  pay  the  expencc  of  a 
•pecial  jury  and  not  to  have  one  j  that  they  were  expected 
to  be  persons  of  a  superior  rank  to  common  jury-men« 
I  could  have  no  objection   to  that,  provided  they  were 
Indifferently  taken.     I  said,  take  then  the  first  forty««ight 
cpecial  jury-men  that  come.     He  seemed  to  me   that 
he  meant  to  do  it.     He  began  ;  but  as  I  looked  over  the 
book,  I  desired  him  to  inform  me  how  I  should  know  , 
whether  he  did  take  the  first  forty-eight  special  jury-men 
that  came,  or  notj  and   what  mark,   or  description,  or 
qualification,  ther^  was  in  the  book,  to  distinguish  a  spe-^ 
cial  from  a  common  jury-man  ?  He  told  me,  to  my  great 
surprize,  (and  he  said  he  supposed  I  shoul4  wonder  at  it,) 
that  there  was  no  rule  by  which  he  took  (hem*     Why 
then,  how  can  I  judge  ?  You  must  go  by  some  method* 
Whafewis  your  method?    At  last  the  method  was  this: 
that  when  he  came  to  a  man  a  woollen-draper,  silver- 
smith,  a   merchant,    (if  merchant  was  opposite  to  hit 
name,  of  course  he  was  a  special  jury-man,)  but  a  wool* 
len-draper,  a  silver-smith,  &c.  he  said  there  were  per- 
sons who  were  working  men  of  those  trades,  and  there 
were  others  in  a  situation  of  life  fit  to  be  taken.    How 
then  did  he  distinguish  ?     No  otherwise  than  this  :  if  he 
personally  knew  them  to  be  men   in  reputable  circum* 
stances^  he  said,  he  took  them ;  if  he  did  not  know  tbenfi, 

he 
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he  passed  them  by.     Now,  gentlemen,  what  follows  from 
this  i 

**  But  this  is  not  all.  The  sherifF's  officer  stands  bj", 
the  solicitor  of  the  treasury,  his  clerk,  ?.hd  so  forth  ;  and 
whilst  the  names  are  taken,  if  a  name  (for  they  know  their 
distinction)  if  a  name  which  they  do  not  like  occurs  and 
turns  up,  the  sheriff's  officer  says,  «  O,  sir,  he  is  dead.' 
The  defendant,  who  does  not  know  all  the  world,  and 
cannot  know  all  the  names  in  that  book,  does  not  desire 
a  dead  man  for  his  jury-man.  *  Sir,  that  man  has  re- 
tired.* *  That  man  does  not  live  any  longer  where  he 
did.*  '  Sir,,  that  man  is  too  old.*  *  Sir,  this  man  has 
failed,  and  become  a  bankrupt.*  *  Sir,  this  man  will  not 
attend.*  *  O  (it  is  said  very  reasonably)  let  us  have  men 
that  will  attend,  otherwise  the  pi^rpose  of  a  special  jury 
is  defeated.*  It  seemed  very  extraordinary  to  me:  I 
wrote  down  the  names,  and  two  of  them  which  the  of- 
ficer objected  to  I  saved*  I  begged  him  not  to  kill  men 
thus  without  remorse,  as  they  have  done  in  Americdi 
merely  because  he  understood  them  to  be  friends  to  li- 
berty i  that  it  was  very  true,  we  shall  see  them  alive  agaiii 
next  week,  and  happy;  but  let  them  be  alive  to  this 
cause.  The  first  name  I  took  notice  of,  was  Mr.  to^- 
burji  a  tobacconist  on  Ludgate-hill.  The  sheriff's  of- 
ficer said  he  had  been  dead  seven  months.  That  struck 
me.  I  am  a  snuff-taker,  and  buy  my  snuff  at  his 
shop ;  therefore  I  know  Mr.  Sainsbury  was  not  so  long 
dead.  I  asked  him  strictly  if  he  was  sure  Mr.  Sainsbury 
was  dead,  and  how  long  had  he  been  dead  ?  *  Six  ox 
seven  months :'  Why,  I  read  his  name  to-day ;  he  must 
then  be  dead  within  a  day  or  two,  for  I  saw  in  the  news- 
papers that  Mr.  Sainsbury  was  appointed  by  the  city  ^ 
London  one  of  the  committee,  (it  happened  to  be  the  vc^ 
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same  day)  to  receive  the  toll  of  the  Thames  navigation : 
and  as  the  city  of  London  does  not  often  appoint  dead 
men  for  these  purposes,  I  concluded  that  the  sheriff's 
officer  was  mistaken  ;  and  Mr.  Sainshury  was  permitted  to 
be  put  down  amongst  you,  gentlemen,  appointed  for  the 
special  jury. 

<^  Another  gentleman  was  a  Mr.  Territ;  the  book 
Said  he  lived,  I  think,  in  Puddle-dock.  The  sheriff's  of- 
ficer said,  *  that  gentleman  was  retired ;  he  has  gone 
into  the  country  j  he  did  not  live  in  town.*  It  is  true,  he 
does  (as  I  am  told)  frequently  go  into  the  country,  (for 
I  inqCiired.)  His  name  was  likewise  admitted,  with  some 
struggle.  Now  what  followed  ?  This  dead  man  and  lht« 
retired  man  were  both  struck  out  by  the  solicitor  of  the 
treasury ;  the  very  men  whom  the  sheriff's  officer  had 
killed  and  sent  into  the  country  were  struck  out,  and 
not  admitted  to  be  of  the  jury.  Now,  gentlemen,  what 
does  that  look  like  ?  There  were  many  other  names  of 
men  that  were  dead,  and  had  retired,  which  were  left 
out. 

"  There  is  something  more  unfortunate  in  the  case  of 
a  special  jury.     The  special  jury-men,  if  they  fail  to  at* 
tend  that  trial  for  which   they  are  appointed,  are  never 
censured,  fined,  or  punished  by  the  judge.     In  the  trial 
of  one  of  the  printers,  only  four  of  the  special  jury  at- 
tended-    This  is  kind  in  the  chief  justice,  but  it  has  a 
a  very  unkind  consequence  to  the  defendant,  especially 
in  a  trial  of  this  nature  ;  for  I  will  tell  you  what  the  con- 
sequence is.     The  besc  men  and  the  worst  men  are  sure 
to  attend  upon  a   special  jury,  where  the  crown  is  con- 
cerned; the  best  men,  from  a  nice  sense  of  their  duty  5 
the  worst  men,  from  the  sense  of  their  interest.     The 
best  men  are   ki\own  by  the  solicitor  of  the  treasury : 

such 
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tuch  a  one  cannot  be  in  above  one  or  two  verdicts ;  b6 
tries  no  more  causes  for  the  crown.  There  is  a  good 
sort  of  a  man^  i^ho  is  indeed  the  most  proper  to  try  all 
this  kind  of  causes ;  an  impartial,  moderate,  prudent  man^ 
who  meddles  with  no  opinions.  That  man  will  not  at- 
tend ;  for  why  should  he  get  into  a  scrape  ?  He  need  not 
attend  ;  he  is  sure  not  to  be  censured;  why  should  he  at- 
tend ?  The  consequence  follows,  that  freqilently  only  four 
er  five  men  attend,  and  those  such  as  particularly  ought 
Jiot  to  attend  in  a  crown  cause.  I  do  not  say  that  it  hap- 
pens now.  Not  that  I  care :  I  do  not  mean  to  coax  you^ 
gentlemen:  I  have  nothing  to  fear.  You  have  more  to 
fear  in  the  verdict  than  I  have,  because  your  consciences 
are  at  stake  in^the  verdict*  I  will  do  my  duty,  not  for  the 
iake  of  the  verdict.  Now,  what  follows  this  permission  to 
special  jury-men  to  attend  or  not,  as  they  like  best  ?  Why^ 
every  man  that  is  gaping  for  a  contract^  or  who  has  one^ 
is  sure  to  shew  his  eagerness  or  zeal.  It  happened  so 
in  the  trial  of  the  first  cause  for  this  advertisement.  The 
printer  shewed  me  the  list.  Amongst  them,  one  of  the 
first  I  observed  was  Sir  James  Esdai/e,  alderman  of  Lon-^ 
dotty  and  a  contractor  for  the  army.  (There  were  several 
others  j  I  do  not  mention  the  gentlemen's  names.)-  He 
would  have  struck  him  out.  I  said,  no;  there  are  so 
many  bad  that  ought  to  be  struck  out,  leave  in  Sir  James : 
it  is  impossible  that  a  magistrate  of  London !  with  so 
much  business ;  a  contractor  under  the  crown !  if  he  has 
any  modesty  he  cannot,  an  alderman  of  London!  go 
down  to  be  a  special  jury-man  in  Middlesex,  He  was 
the  foreman  of  the  jury.  He  was  sure  to  attend.  And 
90  they  got  the  first  verdict,  in  order  to  give  them  this 
influence  upon  men's  minds — <  We  have  got  a  verdict/ 
This  question  has  been  determined  by  a  jury, 

'•^Well, 
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"  Well,  gentlemen,  having  then  got  such  a  special 
jury  as  he  usually  does  get,  (for  ^  it  seldom  happens  that 
twelve  gentlemen  have  sense  enough  of  their  duty  to  at- 
tend, as  happens  to  be  now  my  case,)  the  Attorney- 
General  brings  on  the  trial.  He  then  claims,  amongst 
other  things,  a  right  to  reply^  though  no  evidence  is  called 
for  the  defendant.  You  have  heard  what  passed  upon 
this  Subject  with  the  judge.  I  will  leave  that  matter  now, 
though  I  think  I  have  enough  to  say  upon  it;  however,  I 
will  leave  it  unexamined  now :  I.hope  to  live  to  argue  v 
that  point  for  my  client,  and  therefore  will  not  trouble 
you  now  with  that  argument.  You  will  yourselves  judge 
whether  any  reason  was  given  me,  or  jtayou,  or  to  any 
man,  why  the  Attorney- General,  prosecuting  for  the 
crown,  having  all  the  influence,  power,  and  advantage 
that  he  can  possibly  have,  why  he  should  have  the 
advantage  of  reply — which  my  equal  or  inferior  shall 
not  have ! 

«<  But  besides  this,  I  told  you  before,  that  he  claims 
a  right  of  stopping  it,  when  he  pleases,  by  ivitMrawing 
a  juror.  I  should  be  glad  to  hear  that  contradicted  and 
given  up.  But  further,  if  he  loses  the  verdict  he  pays 
no  costs  :  the  crown  pays  no  costs.  The  miserable  man 
that  is  harassed^  even  though  innocent,  though  gaining 
a  verdict  under  all  these  advantages,  (if  it  is  possible,  and 
which  seldom  happens)  yet  still  he  ifiust  stand  by  his 
costs  3  and  they  may  be,  you  see,  whatever  they  please 
to 'make  them. — Again,  if  the  Attorney-General  gains 
a  verdict,  he  punishes  whom  he  pleases,  and  when  he 
pleases.  I  think  that  there  were  eight  convictions  for 
this  advertisement,  yet  but  three  h^ve  been  called  up  to 
judgment.  One,  I  think,  was  let  off,  because  there 
was  a  little  false-swearing  in  the  case,  by  an  officer  under 
the  crown— (I  allOw  it  to  have  been  certainly  a  haistake, 
VOL.  III.  £  &  because 
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because  he  is  a  gentleman  of  character)  and  therefore  it 
is  accounted  for  how  this  one  got  off;  but  how  the  other 
printers  escaped}  whether  from  the  benevolence  of  the 
Attorney-General,  I  do  not  know. 

"  That  IS  not  all.     He  aggravates  the  punishment  of 
the  person  against  whom  he  gets  the  verdict,  if  he  pleases. 
I  was  present  in  court  when  I  heard  the  judge  who  now 
tries  me,  (and  who  will  perhaps  give  the  same  intelligence 
in  my  case)  tell  the  Attorney- General  of  that  time  (who 
is  now  chief  justice  of  the  Common  Pleas) i  when  he  moved 
that  the  convict,  (who  was  the  gentleman  who  now  sits 
next  the  judge)  when  the  Attorney- General  moved,  that 
Mr.  Wilkes   might  be  committed   to  the    King*s   Bench 
prison,  Lord  Mansfield  instantly  said  to  Mr.  De  Grey : — 
*  The  king's  Attorney- General  may  choose  his  prison : 
all  the  prisons  are  the  king's.    The   Attorney-General 
may,  if  he  pleases,  move  to  have  him  sent  to  Newgate* 
His  lordship  mentioned  Newgate :   I  heard  it.     And  ob- 
serve, this  was  an  instruction  to  the  Attorney- General, 
who  surely,  of  all  men  in  the  world,  least  needs  instruc- 
tion :  and  it  was  in  a  case  where  he  was  prosecutor ;  and 
in  a  criminal  matter,  and  prosecutor  too  for   the  crown. 
And  this  instruction  was  not  in  order  to  obtain  justice 
against  the  offender ;  that  was  past,  he  had  been  con- 
victed may  y^ars  before ;  but  it  was  merely  in  aggrava- 
tion of  punishment.:  I  did  not  know  nor  believe,  that  the 
Attorney- General  had   that  right.      I  should  not   have 
known  it,  if  I  had  not  learned  it  from  so  great  an  au- 
thority. 

<*  Gentlemen,  having  rehearsed  what  these  claims  arc> 
I  entreat  you  to  consider  who  it  is  that  enjoys   these 
powers  ;  superior  to  the  powers  which  any  one  judge  ii^ 
this  country  enjoys,  superior  even  to  the  powers  whici* 
even   the  courts  enjoy.      It  is   tlic  Attorney-General  ^ 

Now« 
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Now,  who  is  the  Attorney-General?  Who  is  he? 
Whose  oflBcer  is  h«  ?  What  sort  of  officer  b  he  ?  I  will 
tell  you  what  a  Scotch  author  of  merit — (this  is  not  law, 
but  is  very  good  reason  and  great  truth)  I  will  tell  you 
what  he  says  of  the  office  of  the  Attorney-General. 
What  I  say  nowj  gentlemeuj  does  not  go  against  the 
person  now  intrusted  with  it ;  it  goes  against  his  office* 
I  do  not  speak  of  this  gentleman  particularly ;  all  Attor^* 
ney-GenqralSj  at  least  most  of  them  (some  of  them  indeed 
would  not,  but  most  of  them  will)  use  these  unjust 
powers.  Mallet  says,  in  the  preface  to  his  life  of  Lord 
Chancellor  Bacon;  <  The  offices  of  Attorney  and  Soli« 
citor-General  have  been  rocks  upon  which  many  aspiring 
lawyers  have  made  shipwrecks  of  their  virtue,  and  human 
nature.  Some  of  these  gentlemen  have  acted  at  the  bar, 
as  if  they  thought  themselves,  by  the  duty  of  their  places, 
{that  is,  ex  q^io)  absolved  from  all  the  obligation  of  truth, 
honor,  and  decency — (but  not  absolved  you  find,  from 
talking  of  theih,)  but  their  names  (he  says)  are  upon  re- 
cord, and  will  be  transmitted  to  after-ages,  with  whose; 
characters  of  reproach  and  abhorrence  that  are  due  to— • 
(to  whom?  This  man  is  as  unfortunate  in  his  style  as 
myself,)  the  worst  sort  of  murderers^  those  that  murder 
under  the  sanction  of  justice.' — ^He  was  never  prosecuted 
for  it.  He  charged  the  office  of  Attorney-General  (which 
is  somediing  more  respectable  than  the  office  of  a  com- 
mon soldier)  with  being  the  worst  of  murderers. 

<<  But  the  Attorney-Geileral,  it  is  said,  is  chosen  by 
the  king;  that  is  what  is  pretended.  He  is  the  king's 
-officer,  but  he  holds  it  by  a  very  precarious  tenure  \  his 
future  hopes  are  greater  than  any  man  in  this  country ; 
his  fears  dierefore  must  be  in  proportion.  Observe  too,  he 
enjoys  these  powers  on  the  behalf  of  the  king,  against 
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whom,  particularly,  all  those  precautions  were  takefl; 
for  these  precautions  arc  not  taken  between  subjects  who 
are  upon  a  footing  ^  but  all  those  precautions  and  advan- 
tages for  innocence  (that  it  may  not  be  oppressed) 
they  are  all  taken,  not  against  the  klng^  but  against  the 
crown,  against  that  power  which  is  more  often  abused 
than  any  other  poWer ;  more  liable  to  be  abused,  because 
greatest.  But,  gentlemen,  the  matter  is  a  great  deal 
worse  than  this.  He  is  not  the  king's  officer )  he  knows 
better  where  his  obligations  lie ;  he  is  not  so  ungrateful^ 
he  would  not,  at  a  table  witli  his  friends,  say  that  he  is 
a  kin^s  officer  \  he  knows  a  great  deal  better  than  that. 
He  is  in  truth  the  officer  of  the  minister :  and  if  the  mi- 
nister goes  out  to-morrow,  out  goes  the  Attorney-Ge- 
neral. We  cannot  possibly  have  a  stronger  instance  and 
a  happier  fame  of  this  very  thing.  There  sits  here  in 
court  a  gentleman  who  should  have  been  Attorney-Ge- 
neral, (he  lost  not  the  place,  I  suppose,  for  want  of  abi- 
lities,) who  refused  a  brief  in  this  very  cause  j  because  he 
thought  it  scandalous  at  the  distance  of  two  years  and  a 
quarter.  I  suppose  he  might  have  still  stronger  reasons. 
If  I  knew  them,  I  would  use  them.  If  I  knew  his  rea- 
sons why  he  thought  this  prosecution  scandalous,  you 
would .  hear  a  very  different  defence  from  any  which  I 
can  give  you.  Put  in  then  another  minister,  and  the 
Attorney-General  thinks  me  a  very  honest  man ;  but  if 
there  comes  a  different  minister  and  a  diffijrent  Attorney- 
General. — <  O,  put  him  out  of  the  world,  he  is  not  fit 
for  human  society ;  put  him  out  like  a  mad  dog/  You 
see  it  is  not  the  king's  officer,  it  is  the  minister's  of- 
ficer. 

*^  Gentlemen,  it  is  very  well  known,  that  Attorney 
and  Solicitor-Generals  make  a  considerable  part  of  every 
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administration.  They  sit  there  in  the  house  of  commpns 
on  each  side  of  the  minister ;  the  two  brazen  pillars^  the 
Jachin  and  Boa%  of  the  minister  in  the  hotise  of  com- 
mons. However^  gentlemen,  though  this  situation  of 
theirs  may  make  us  smile,  it  is  a  very  serious  thing,  es- 
pecially when  their  honor  and  conscience  are  to  go  to 
you  for  proof  and  instead  of  argument. 

**  Now  let  us  see,  how  have  those  powers  been  exer- 
cised ?  I  nave  shewn,  you  what  they  are.  I  have  shewn 
you  who  enjoys  them  :  now  let  us  see  how  they  have  used 
them ;  I  mean  the  present  Attorney-General.  I  will  not 
go  back  to  tell  you  that  the  bishops  were  reckoned  guilty 
of  a  libel,  not  because  they  opposed  the  introduction  of 
the  popish  religion  ;  but  because  they  would  not  lenA 
their  own  hands  to  the  introduction  of  it»  But  how  has 
it  been  used  by  the  present  Attorney '•General  ?  I  am 
driven  to  this  inquiry.  He  has  talked  much  of  his  con* 
science,  and  if  he  had  not  imagined  that  he  was  executing 
his  duty,  he  never  should  have  thought  of  the  prosecu* 
tion :  he  did  not  know  me ;  it  was  merely  a  matter  of 
duty.  Now,  I  did  not  apprehend  that  it  was  a  matter 
of  his  stirring,  and  that  his  motive  was  duty,  but  as  he 
takes  it  upon  himself,  upon  himself  it  niust  be.  Now 
therefore,"^  how  has  he  exercised  this  power  which  he  en* 
joys  in  right  of  being  the  king's  officer  ?  I  say,  that  he 
has  then  equally  betrayed  his  own  conscience,  and  the 
dignity  and  prerogative  of  the  crown,  (if  injustice  must 
pass  by  these  namee.)  I  say  that  he  has  betrayed  them 
all,  for  he  has  acted,  not  as  the  Attorney-General  of  the 
king,  but  as  the  Attorney- General  of  the  hduse  of  com- 
mons. Never  before  this  gentleman's  time  did  any  house 
of  commons,  I  believe,  I  am  sure,  never  did  they  direct 
any  Attorney- General  to  file  an  information.  Who  en-* 
joys  the  power  then  ?  The  house  of  commons  files  infor«r 
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mations  !  Worse  still,  the  Attorney-General  files  infor- 
mations, not  from  his  own  mere  motion,  not  from  the 
direction  of  the  crown,  but  by  the  direction  of  the  most 
corrupt  assembly  of  men  that  ever  existed  upon  the  face 
of  the  earth.  It  may  be  called  indecent  to  call  them  so ; 
but,  gentlemen,  t  know,  that  if  every  man  was  to  speak 
but  one  word  expressive  of  his  opinion  concerning  wha|: 
I  say,  there  are  those,  perhaps  within  hearing,  whose 
hearts  would  sink  within  them.  There  is  no  man  doubts 
it,  and  I  shall  not  be  afraid  to  say  it*  But,  gentlemen, 
now  observe :  this  officer,  the  Attorney- General,  was 
never  permitted  to  have  a  seat  in  the  house  of  commons, 
till  the  time  of  Sir  Francis  Bacon.  He  is  no  officer  of  th^ 
house  of  commons  5  he  never  was  permitted  to  sit  there 
till  that  time  ;  and  out  of  the  extreme  veneration  which 
they  paid  to  the  greatest  of  mankind,  (for  he  was  so)  they 
permitted  him  for  the  first  time,  to  have  a  seat  as  a  pri- 
vate member  in  the  house.  Now,  where  have  we  got  ? 
He  has  no  longer  a  seat  in  the  house  as  a  private  mem- 
ber, he  is  the  officer  of  the  house  of  commons ;  that 
power  which  is  pretended  to  be  exercised  for  the  crown  is 
exercised  for  the  minister. '  The  house  of  commons  is 
the  minister's ;  for  he  would  not  be  minister,  if  he  had 
not  a  majority.  The  Attorney-General  is  trought  in  by 
him,  the  house  directs  the  prosecution:  whereas  the  me- 
thod formerly  was,  that  the  house  of  commons  used  to 
address  the  crown,  to  desire  the  crown  to  prder  the 
Attorney-General  to  file  an  information  or  to  prosecute. 
Never  till  this  time  did  the  house  think  of  directing 
the  king's  officer  to  file  an  information.  The  conse- 
quence happened  to  be,  what  at  the  very  time  it  was 
natural  to  foresee  would  happen.  The  Attorney-Gene- 
ral prosecuted  men  whom  ,  he  thought  to  be  innocent. 
I  happened  by  stealthy  (I  am  not  often  permitted  to  be 
,    .         .  there) 
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there)  I  happened  hj  stealth  to  hear  this  gentleman  in 
the  house  of  commons  speak  a  language  which  no  man 
could  mistake.  What  is  still  more,  on  one  of  the  pro- 
secutions brought,  the  vote  for  it  was  cither  rescinded, 
or  some  healing  vote  was  afterwards  put  into  the  jour- 
nals of  the  house  of  commons,  for  having  caused  a  pro* 
secution  to  be  brought  against  a  person  who  was  found 
to  be  innocent.  Here  is  a  dangerous  power  indeed  1 
who  may  not,  if  this  is  permitted,  file  an  information 
against  the  subject  i  What  a  power  is  this  in  the  hands 
of  a  minister  to  ruin !  for  if  I  am  not  ruined,  it  is  the 
gentleman's  mercy.  I  thank  him  for  that  mercy,  for 
he  might  every  term  file  an  information,  if  he  pleases. 

«*  Now,  gentlemen,  consider  in  what  sort  of  a  charge 
does  he  enjoy  these  extraordinary  powers.  You  will  find, 
that  as  he  is  the  last  man  in  the  world  (I  speak  not  of 
the  man  but  the  office)  that  ought  to  be  trusted  with 
these  powers,  so  he  enjoys  them  in  that  kind  of  charge 
in  which  he  should  least  of  all  enjoy  them.  For,  gentle- 
men, //fe/,  as  well  as  Attorney-General^  depends  very 
much  upon  the  minister.  Why,  don't  we  all  know  very 
well,  that  they  who  were  pilloried  for  a  libel  in  the  last 
reign  are  pensioned  in  this.  What  then,  is  this  the  kind 
of  charge  in  which  this  open  door  to  oppression  should 
be  left  to  the  Attorney-General  and  to  the  minister  ?  It  is 
not  for  the  crimes  against  the  state  that  this  power  inter- 
feres, but  for  partial  political  opinions ;  and  the  man 
who  is  pilloried  or  imprisoned  to-day,  may,  for  the  same 
act,  be  pensioned  to-morrow,  just  as  the  hands  change. 
If  this  party  goes  down  it  is  libel,  if  it  comes  up  it  is 
merit.  Is  it  in  this  kind  of  charge  that  an  Attorney-Ge- 
neral should  employ  all  these  unjust  powers  }  I  need  not 
bid  you  consider  and  recollect  what  sort  of  things  have 
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been  charges  as  libels  j  there  is  nothing  that  has  been  so 
charged.     Sermons,  petitions,  books  against  plays — say- 
ing that  money  will  corrupt  men,   nothing  but  barely 
mentioning  the  effects  of  money — all  have  been  prose- 
cuted, and  punished^  and  ears  cut  off,  and  those  things, 
for   libels       In  short,  gentlemen,  you  will  always  find 
(your  memories   will  go  back  enough  to  find  it  without 
reading,)  that  whatever  is '  contrary  to  the  inclinations, 
interests,  or  even  the  vices  of  a  minister,  has  always  been, 
and  ever  will  be,  charged  as  libels.     Even  in  this  time, 
if  the   Attorney- General's  friend,  Mr.  Righy^  had  been 
Attorney-General,  or  to  direct  the  Attorney-General  to 
file   informations  for  libels^  the  present   speaker  of  the 
house  of  commons  would  have  been  accused  of  a  libel, 
for  recommending  economy   to  the  crown.     Wc  know 
that  he  would,  and  there  is  nothing  extraordinary,  that 
a  speaker  of  the  house  of  commons  should  have  an  infor- 
mation epc  officio  filed  against  him  fov  a  libel.   The  speaker, 
Williamsy  had  one  filed  against  him  for  publishing  the 
journals  of  the  house.    They  are  now  wiser)  indeed  the 
case  has  been  scouted. 

"   If  then,    gentlemen,    these   considerations    should 
make  you  careful  and  attentive  in  a  trial  upon  a  prosecur 
tion  of  this  kind ;  the  frequency  of  prosecution  for  libels, 
I  suppose,  should  add  to  your  care  and  attention.     For, 
gentlemen,   when  is  it  that   libels   are  most  frequent? 
Have  they  been  under  the  best  governments,  under  the 
best  administrations,  (for  government  is  a  word  abused) 
I  mean  under  the  ministers.     Have  they  been  under  the* 
best,  or  always  under  the  worst  ?  It  is  pnly  bad  men  that 
will  accuse  the  good  ;  good  men  don't  accuse  good  things  \ 
notwithstanding  which,  you  will  find  that  under  the  best 
administrations  there  arq  few  libelsj   and  much  fewer 

prosecutipns; 
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prosecutions;  and  under  the  worst  administrations  you 
will-  always   find   them  swarm.     Whether  it  happens, 
that  under  the  worst  administrations  (for  there  is  always 
folly  with  wickedness)  the  minister  is  so  foolish  ;  as  that, 
not  attending, to  the  principles  of  the  person  recommended 
to  him,  he,  'by  mistake,  cJiooses  a  good  Attorney-Ge-^ 
neral,  who  has  skill  to  discover,  and  honesty  to  pursue  , 
those  crimes  which  are  detrimental  to  society  ;  or  whether 
it  happens,  that  a  good  minister  ^chooses  a  bad  Attorney- 
General,  who  has  no.  honor  or  understanding  to  care  for, 
or  to  discover  their  evil  tendency,  and  therefore  does  not 
prosecute  at  all-r-but  it  «o  happens,  that  under  a  go6d 
minister  there  arc  no  prosecutipns  for  libel,  under  a  bad 
minister  you  meet  with  else  where. 

<^  Gentlemen,  if  the  general  nature  of  this  kind  of 
prosecution  calls  for  your  particular  attention,  the  parti- 
cular unfairness  of  this  prosecution '  more  strongly  de- 
mands it.    Gentlemen,  you  will  be  pleased  to  remember, 
that  the  advertisement  which  is  now  brought  before  you, 
was  published  on  the  pth  oi  June^  1778.     Observe,  too, 
what  is  the  charge.     Not  any  harm  that  it  has  done,  no, 
but  only  a  tendency.     The  charge  of  the  libel  is  a  tendency 
to  'excite  sedition  ;^a  tendency  to  alienate  the  minds  of 
his  majesty's  subjects;  a  tendency  to  do  a  great  many 
other  bad  things :  I  do  not  recollect  them,  nor  care  about 
them.     What!    come  two   years  and  a   quarter   after- 
wards  to  prosecute  for  a  tendency   (not  actual  mischief, 
but  a  tendency)  to  mischief.    It  was  so  dangerous  a  thing, 
that  it  was  suffered  to  rage  and  have  its  full   influence 
without  any  check,  or  control,  and  then  two  years  af- 
ter (when  its  tendency  must  long  since  have  ceased)  corfies 
the  prosecution  to  check  the  tendency  J  I  believe  no  grand 
jury  would  have  found  a  bill  for  this  prosecution  at  this 
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distance  of  time :  nay,  I  believe  that  all  the  judges  of  th« 
King^s  Bench  would  not  have  done  it.     The   Attorney- 
General  was  well  ^ware  of  this  objection  upon  the  trial 
of  the  first  printer.     •  Why  not?'  said   the  Attorney- 
General,  *  will  folly  say,  that  that  which  was  a  crime  in 
177  J  is  no  crime  in  1777  V   Will  folly  say  ?  Why  what 
will  not  folly  say  ?    Folly  will  say  any  thing :  and  what 
wonder  ?  When  even  a  man  of  his  natural  good  under- 
standing,   if  placed  in  his  peculiar  situation,    is   often 
obliged  to  say,  what  a  moderate   folly  would  blush  at. 
<  Was  it  a  crime,*  say  he,  *  two  years  ago,  and  is  it  no 
crime  now  ?'  That  is  not  the  question ;  but  whether  it 
should  be  prosecuted  now,  after  two  years  delay  ?   That 
was  the  question  which  he  should  have  spoken  to.     And 
would  that  be  thought  so  ridiculous  a  position  to  be  heard 
in  a  court  of  common  law  ?    You  all  know  Tery  well, 
that  a  simple  contract  debt  cannot  be  recovered  after  six 
years  is  suffered  to  elapse.     Now,  will  folly  say  of  that 
money,  and  the  benefits  of  it  which  a  man  has  enjoyed 
for  six  years ;  was  it  a  debt  six  years  ago,  and  is  it  no 
debt  now  ?  No  \  no  man  will  pretend  that  the  debt  is  not 
accumulateid.     But  what  then  ?  \(  you  have  suffered  that 
time  to  pass  by,  you  shall  not  sue  for  it  now ;  so  the 
unjust  possession  of  an  estate  for  forty  or  sixty  yeare^  (ac- 
cording to  the  rules  which  the  cotirts  have  laid  down) 
the  unjust  possession  of  an  estate  quiets  the  possession. 
What  then,  does  it  become  just  ?  Have  I  robbed  another 
family  for  so  many  years;  retained  the  principal  and  the 
income  j  and  does  it  now  become  just  ?  No,  but  you  shatt 
not  recover  j  the  door  is  shut  against  your  suit.     Appeals 
for   felony,    for  rape,   and  for  murder,    they  must  be 
brought  within  a  year  and  a  day.  If  you  let  slip  that  year, 
you  shall  not  prosecute.     What!    does  it  cease   to  be 

4  felony  ? 
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felony?  Does  it  cease  to  be  rape?  Does  it  ccasp 
,to  be  murder?  No,  there  never  was  such  folly  that* 
^aid  that ;  ipio  folly  ever  said  it :  but  the  law  says^ 
yQu  shall  not  pfosecutc :  you  have  lost  your  time* 
But  there  is  sfill  a  stronger  circumstance  concerning 
this  doctrine,  which  I  love  best,  because  it  came  from 
jthe  gentleman  himself.  The  estate  of  a  man,  the  most 
obnoxious  for  the  blackest  treason,  by  an  act  of  parlia- 
ment, was  proposed  to  be  restored  to  the  son.  I  rejoice 
that  he  has  it :  but  the  argument  of  this  very  gentleman 
^as,  ths^t — ^  oblivion  ought  to  pass  over  it,  it  was  treason, 
to  be  sure,  but  it  was  twenty  years  ago/  Good  God ! 
if  twenty  years  shall  prescribe  against  treason,  or  silence, 
or  put  oblivion  upon  it  j  if  forty  years  possession,  for  a 
large  landed  estate ;  if  six  years,  for  a  simple  contract 
debt ;  if  one  year,  for  appeal  in  cases  of  rape,  felonyi  or 
murder,  what  shall  not  the  mere  tendency — (not  actual 
mischief)j^  but  the  mere  tendency  of  an  insignificant 
libel  in  a  newspaper  ;  (if  it  was  a  libel,  but  it  is  not,) 
what,  shall  not  that  be  permitted  a  two  years*  prescrip- 
tion ?  I  shall  have  others  besides  folly,  I  believe,  think 
with  nie  in  this  question. 

**  But,  gentlemen,  whether  it  shall  be  prosecuted  or  not, 
the  hardship  is  equal  to  me.  I  do  not  say,  that  it  is  ab- 
solute law  that  it  should  not  be  prosecuted ;  for  this  has 
never  been  adjudged:  indeed  thc^case  has  never  happened 
before.  The  Attorney-General  has  produced  no  prece- 
dent of  such  a  prosecution  as  this ;  he  qan  produce  none 
to  you.  But  I  desire  the  Attorney-General  to  remember 
what  I  now  say  to  you  and  to  the  court :  I  say,  that  this 
abuse  of  his  power  and  prerogative,  and  of  his  unjust 
claims,  will  cause  some  method  of  quieting  men  in  respect 
of  libels,  as  men  have  been  quieted  in  respect  of  possessions 
against  the  crown.     It  will  be  necessary,  for  it  will  be 

considered 
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considered  that  the  nature  and  the  effects  of  the  charge 
of  libel  have  been  very  considerably  changed  in  the  present 
time.  The  charge  of  libel  now  affects  both  houses  of 
parliament.  Privilege  is  gone,  expulsion  may  be  the 
consequence,  incapacitation  follows!  To  what  are  they 
exposed  :  I  cast  my  eyes  by  accident  toward  one. — I  beg 
the  gentleman's  pardon — there  sits  near  the  judge  one  of 
the  most  distinguished  members  of  the  house  of  commons , 
he  is  as  liable  to  an  information  for  a  libel  as  I  am  at  this 
minute. — In  his  book  the  charge  of  murder  is  as  com* 
pletely  made  as  in  my  advertisement :  it  is  lately  published 
in  his  Letter  to  the  Freemen  of  Bristol :  he  stands  as  liable 
to  be  expelled,  to  be  punished,  to  be  shut  up  from  so- 
ciety as  a  mad  dog  as  I  do,  and  with  the  same  pretence. 
Gentlemen,  there  are  now  great  ofEcers  of  state  whom  I 
know  to  be  more  liable  to  a  prosecution  for  a  libel  than 
I  am,  who  have  written  what  has  much  more  the  aspect 
of  a  libel,  than  any  thing  to  be  found  in  my  advertisement; 
and  which  may  be  proved  against  thern  by  the  same  man 
that  has  proved  my  publication.  It  is  true,  those  who 
are  not  concerned  in  Gazette ^  may  at  present  have  left  off 
the  practice :  but  what  signifies  th^t  ?  The  Attorney-Ge-i 
neral  will  tell  them,  that  the  number  of  years  signifies 
nothing  :  it  is  folly  only  that  will  say  that,  even  though  it 
was  written  ten  or  twenty  years  ago  (for  he  has  drawn 
no  line)  it  is  only  folly  that  will  say,  it  is  not  a  crime 
now,  if  it  was  a  crime  then, 

"  Gentlemen,  I  must  beg  you  particularly,  for  your 
own  direction,  to  observe  the  strong  reasons  against  this 
practice  of  bringing  a  prosecution  for  a  libel,  long  after 
the  cause  of  the  charge  was  given.  Consider  the  changes 
which  are  made  both  on  the  persons  charged,  and  the 
appearance  of  change  which  there  may  be  in  the  thing 
charged.     A  man  hereafter  to  be  charged  with  an  ofience 
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Bo  uncertain  as  libel,  may,  thinking  himself  in  perfect  se-* 
curity,  change  his  situation ;  which  he  would  not  haye 
done,  if  he  had  known  that  there  was  a  prosecution  for 
libel  hanging  over  Jiis  head :  and  perhaps  the  Attorney- 
General  would  not  have  brought  that  prosecution,  if  he  had 
not  changed  his  situation,  and  hereby  made  himself  vul- 
nerable, who  was  not  so  before.     Why,  a  man  might 
have  had  a  wife  or  children  since  the  publication  of  this 
libel,  and  it  is  known  that  to  have  them  is  called-— 
<  giving  hostages  to  fortune.' — A  man  might  have  given 
hostages  to  fortune,  and  then  comes  a  vindictive  Attor- 
ney-General and  drags  him  away  from  his  peaceful  fa- 
mily and  fire  side,  drags  him  away  for  a  libel  written  ten 
years  ago :  for  he  has  drawn  no  time  !  Is  this  to  be  borne  ? 
Is  this  to  be  suffered?    I  thank  God,    that  Is  not  my 
situation.     There  is,  however,  a  change  in  my  situation  ; 
but  of  that  I  shall  say  nothing ;  though  I  firmly  believe^ 
that  that  change  In  my  situation  caused  this  prosecution : 
and  you  yourselves  shali  consider.     It  is  now  two  years 
and  a  month  ago,  or  thereabouts,  upwards  of  two  years 
ago,  that  this  advertisement  was  published.     They  were 
very  sore  at  it,  it  was  considered  as  an  affront  by  those 
that  were  glad  that  the  men  were  killed.     However,  of 
them  I  knew  nothing ;  I  have  not  accused  them,    A  pro- 
secution was  soon  after  commenced  against  the  printer9 
who  has  here  been  evidence  against  me,  and  it  stopped : 
he  heard  no  more,  of  it  j  it  went  fast  to  sleep,  and  was  taken 
up  again*    When  ?  Immediately  after  it  was  known  some^ 
Hvhere,  that  I  had   (after  an  interval  of  twenty  years) 
entered  again  into  commons  at  the  Temple,  in  order  to 
do  that  for  others  which  I  ani  now  brought  here  to  do 
for  myself.  Then  recommenced  the  prosecution';  tien  am 
I    become    a  libeller:   but  it  sleeps  till  then 5    it  was 
brought  again  fresh  into  life  by  that  act. 
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« But  beside*  this,  gentlemen,  there  is  a  great  change 
not  only  in  the  person  charged,  but  then  there  is  a  great 
change  also  in  the«appearance  of  the  thing  which  is  charged 
to  that  person,  by,  length  of  time.— This  advertisement 
was  written  in  a  time  of  profound  peace.     A  civil  war  has 
since  talcen  place :   much  blood  has  been  shed :   much 
mischief  of  all  sorts  has  been  suffered  ;  and  I  wish  I  could 
say,  that  there  was  not  much  more  in  prospect.    Tou 
cannot  yourselves  therefore  easily  put  back  your  minds  to 
that  situation  in  which  they  would  have  been,  had  the 
prosecution  followed  close  upon  that  publication.     You 
cannot  recollect  the  dates  when  certain  injuries  took  place: 
unless  one  made  it  his  particular  study,  there  is  not  one  of 
you  can  tell,  whether  this  act  passed  at  this  time,  or  this 
proclamation  at  that  time.     If  there  is  one  of  you  who  can 
recollect,  you  will  find,  that  all  those  measures  which 
take  place  against  the  rebels,  have  all  been  since  that 
advertisement.     General  Gage,  whoni  I  subpoena'd,  and 
who  would  not  attend  you,  who  says,  that  he  is  gone  away 
to  Germany^  he  (hould  have  proved  to  you  that  he  pub- 
lished a  proclamation  in  which  he  gives  notice  to  the 
Americans  themselves,  long  after  this  affair  at  Lexington 
and  Concerd*,     He  gives  them  notice  to  come  in,    and 
warns  them  not  to  do  so  and  so,  otherwise  they  should 
be  considered  as  rebels,  it  was  not  therefore  known  that 
they  were  considered,  in  America^  as  rebels,  till  that  pro- 
clamation came.    That  proclamation  was  to  work  some 
«fiect:  it  must  either  be  intended  to  make  them  rebels, 
who  were  otherwise  not,  or  to  make  them  known  to  be 
iSG,  who  were  so.     If  they  did  not  in  America  know  that 
they  were  rebels,  till  the  proclamation  came,  how  should 
I  here  in  England  know  it  long  before  that  proclamation 
did  come  ?   There  is  a  great  change  in  the  appearance  of 
this  advertisement  brought  forward  for  prosecution  nowt 

from 
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from  what  it  would  have  had  to  your  minds  at  that  time* 
This  you  are  bound  to  consider.     Indeed  it  was  said  from 
the  bench,  on  the  trials  of  the  printers,  that  this  adver- 
tisement blamed,  and  censured,  and  libelled  all  the  mea-^ 
fiures  of  ^owr/iw^;;^— (relative  to  America  I  suppose).— 
All  the  measures  of  government,  not  the  measures  that 
happened  since  the  publication  of  it,  surely :  and  if  they 
can  find  in  that  advertisement,  that  it  censures  all  the 
measures  before^  I  will  be  content  to  lose  a  verdict.  You 
will  not,  gentlemen,  for  you  must  not,  take  it  upon  what 
that  gentleman  says,  what  I  meant  and  what  I  thought. 
If  you  can  make  out  that  meaning  from  the  advertise- 
ment, then  do  it ;  but  you  will  find  no  word  hinting  at 
or  censuring  any  man  or  any  measure  but  that  one  mea- 
sure of  the  Americans^  being  put  to  death  by  the  troops. 
If  you  can  find  in  that  advertisement  any  name  hinted  at 
or  alluded  to,  or  any  thing  of  that  kind,  the  Attorney- 
General  will  be  much  obliged  to  you ;  for  he  cannot.     If 
he  could,  he  would  have  shewn  you  in  what  part  it  was. 
He  would  have  said,  here  this  measure  is  alluded  to  \ 
there  that  great  minifler  of  state  is  alluded  to.     He  has 
not,  nor  can  do  that ;  he  has  a  reply  coming  forward,  and^ 
if  he  can  do  it,  he  will  do  it  then.    Therefore,  gentle- 
men, you  see  that  might  be  a  libel,  if  it  was  written 
now,    which  was  not  a  libel  at  the  time  when  it  was 
written. 

*<  Gentlemen,  I  do  not  mean  that  my  advertisement 
would  be  a  libel,  if  it  was  written  now.  I  know  the 
contrary  well ;  and  so  well,  that,  if  it  is  become  a  doubt 
in  this  country,  that  it  is  a  seditious  libel  against  the 
king  and  government  t6 .  charge  troops  with  murder,  I 
will  write  it  again  and  again.  If  it  is  not  a  question,  then 
I  am  satisfied ;  but  it  is  made  a  question  in  this  country^ 
l^at  no  maa  shall  charge  a  soldier,  with  murder  without 

being 


43^  fOUENSlC   ELOQUENCE. 

being  guilty  of  a  seditious  libel  against  the  ling  and  the 
government^  then  I  will  go  into  prison  for  life :  for  I  will 
regularly  charge  the  king's  troops  with  murder   (if  they 
put  men  to  death  unauthorized  by  the  law)  regularly  and 
constantly :  and  so  I  would  do,  if  they  made  the  punish- 
ment death.    Gentlemen,  if  the  advertisement  had  the  as- 
pect of  a  libel,  it  should  have  been  prosecuted  as  soon  as 
it  was  published,  that  so  the  mischievous  tendency  of  it 
might  have  been  prevented^  and  that  fair  play  might  have 
been  done  to  me,  and  that  you  might  not  come  to  try  an 
advertisement,  forgetting  that  the  advertisement  preceded, 
and  did  not  follow  the  rebellion.  ,  But  if  the  Attorney- 
General  has  passed  his  time,   I  ought  then,  gentlemen, 
as  in  all  other  cases  by  law  I  should  have,  to  have  the 
benefit  of  the  fault  of  my  adversary.     I  ought  not  by 
his  neglect  and   fault  to  be  put  into  a  worse  situation 
than  I  should  have  been,  if  he  had  done  his  duty.     But 
the  Attorney-General  said  at  first,  in  excuse  for  that^  that 
it  was  owing  to  an  accident.     If  true,  so  much  the  more 
^  fortunate  for  the  defendant.     But  how  appears  it  ?  How 
docs  it  appear  that  it  happened  by  an  accident  ?  Is  that 
to  be  so  slightly  taken  up,  upon  the  Attorney-Geuerars 
just  hinting  it?  What, was  the  accident?  Has' he  proved 
it?    Has  he  named  it?    He  cannot  name  it.     Let  him 
account  for  it.     I  heard  the  late  Attorney-General  (the 
present  chief  justice  of  the  Common  Pleas)  declare,  that 
it  was  his  duty  to  account  for  his  cbnduct    in  bringing 
that    prosecution  against  the    letter  of  Jtwius ;    which 
was  brought  quick  too,  not  in  this  manner.     He  said,  it 
was  his  duty  to  account  why  he  took  one  printer  before 
another;  because  he  looked  upon  himself  in  filing  inform- 
ations to  be  exercising  a  judicial,  official  power,  and  not 
merely  an  advocate  at  the  bar,  he  thought  himself  bound 
to  justify  lus  conduct.     Let  the  Attorney-General  tell  os 

the 
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the  accident,  1  know  something  more  of  the  recommence* 
ment  of  the  prosecution  than  he  thinks  I  do ;  and  a  very 
strange  circumstance  it  was  that  brought  it  to  my  know-^ 
ledge  :  however,  I  do  not  think  I  want  that.  But  that 
is  not  all.  An  accident,  he  says,  prevented  the  prosecu-^ 
tion  at  the  time  when,  he  must  acknowledge,  it  ought  to 
have  been  prosecuted.  Aye,  but  there  is  another  accident. 
What  is  the  accident  which  has  happened,  that  makes  it  be 
prosecuted  now  ?  there  are  two  accidents.  He  has  only 
just  hinted  one  of  them  (he  has  not  told  you  ^at  that  is), 
but  he  is  totally  silent  about  the  other.  What  is  the 
accident  that  makes  it  to  be  prosecuted  now,  at  the  diftance 
of  two  years  ?  You  see  there  is  one  accident  which  caused 
It  not  to  be  prosecuted  at  first,  in  a  proper  time ;  there  is 
another  accident  that  causes  it  to  b^  prosecuted  at  an  im* 
proper  time.  He  is  bound  to  justify  himself  (not  only  to 
you,  but  to  every  man)  ^  he  is  bound  to  tell  you  both  acci«* 
dents.     I  b€;lieve  he  will  explain  neither. 

**  Gentlemen,  I  am  sorry  to  take  up  so  much  of  your 
time.  I  protest,  upon  my  honor,  it  is  not  to  gain  a  verdict 
for  myself :  I  have  business  to  do  that  will  take  me  up 
much  more  time  than  the  judges  dare  to  confine  me  oa 
this  charge.  I  am  already  a  prisoner.  I  have  been  at 
prisoner  in  my  own  room  much  longer  than  they  will 
chuse  to  imprison  me.  They  will  take  care.  The  doc- 
trines concerning  libel  have  now  risen  to  such  a  height, 
that  they  call  for  some  remedy,  and  they  will  have  it. 
The  seeming  necessity  of  the  times  will  produce  it :  and 
if  we  shall  not  have  it  from  justice  and  honor,  we  shall 
have  it  from  necessity.  Gentlemen,  there  are  many  other 
unfair  practices  in  this  case,  besides  this  delay  of  prosecu- 
tion. Observe  how  it  comes  on.  The  Attorney-General 
takes  the  printers  first.  Why  not  take  the  author  first  ? 
He  has  said^^  indeed^  that  though  it  was  signed  (and  he 
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makes  that  a  great  piece  of  impudence)  he  has  saldj  that 
though  it  is  signed  with  my  name,  it  w^s— -*  as  inscrut- 
able  and   impossible  for    him   to  follow   it,    as   if  the 
uame^had   not    been  put  there/     These   arc   the  very 
words:    r as   inscrutable  and  impossible  as  if  my  name 
had   not    been   put  there.' — 'Now,    what   said  the  evi- 
dence  that  he  brought  you  ?  He  told  you  that  he  had 
never  refused ;  that  he  had  never  been  asked ;  that  they 
had  never  made  the  slightest  inquiry  after  the   author. 
Now,  I  appeal  to  your  own  consciences,  is  there  a  man 
in  this  court  that  doubts  whether  the  Attorney-General 
doubted  or  not  that  I  wrote  that  advertisement  ?  Is  there 
a  man  in  this  court  that  thinks  so  basely  and  so  meanly 
of  me,  that  having  signed  my  name  to  an  act  of  that  kind> 
arid  paid  (as  I  will  prove  to  you)  the  money  to  the  banker} 
is  there  a  man  in  this  court  that  doubts  that  the  Attor- 
ney-General would  have  found  a  difficulty  to  come  at  me? 
There  is  none  of  you  that  can  believe  what  he  says  in 
that  respect :  judge  then  of  the  rest.  Gentlemen,  he  took 
jdie  printers  first.  I  will  tell  you  why  be  did  that :  it  was  to 
gain  the  influence  of  a  verdict.   He  meant  to  take  me ;  he 
.did  not  think  it  inscrutable  and  impossible.    After  he  had 
gained  the  influence  of  a  verdict  on  the  printers,  then  he 
comes   to  the  author.     The  question  now  comes  with  a 
prejudice  before  you.  A  jury  has  determined  upon  it,  has 
declared  it  to  be  a  crime.    My  God!  Where  is  his  honor 
and  his.  conscience  ?  But  he  says,  that  he  did  not  know  the 
author  ?    He  did  know  it,  he  was  in  possession  of  ^the 
proof  before  he  tried  one  single  printer ;  and  therefore  the 
printer,    who   is   now   evic^ence,    was  not    brought   on 
trial.     The  information  was  filed  against  him,    and  he 
withdrew  his  plea,  upon,  an  agreement  with  the  Attorney- 
General  ;    thinking  perhaps^  (you  may  suppose)   that  I 
should  play  him  some  cunning  trick,  and  sink  the  evi- 
dence. 
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dence.  I  mention  this,  because  it  has  been  thrown  out, 
as  if  I  had  escaped  from  the  power  of  the  house  of  com- 
mons for  want  of  evidence.  The  gentlemen  {looking  at  the 
Attorney  and  SoIidtpr^G^neral)  know  the  case  better ;  they 
know  better,;,  I  know  the  gentlemen  and  their  understand- 
ings. Tbey  know  how  I  escaped,  and  will  tell  you  presently. 
"  But,  gentlemen,  he  takes  the  printers  first,  and  which 
printer  ?  He  who  printed  it  laft  of  all  others.  Now,  why 
did  he  take  kim  firft  ?  I  will  not  tell  you  myself,  but 
the  printer  shall  tell  you.  He  was  a  ftranger  to  mei 
and  he  wrote  to  rae  this  letter. — *  The  printer  of  the 
JVhitehall  Evening-Post  presents  his  most  respectful  com- 
pliments to  Mr.  Horne^  and  takes  the  liberty  of  send- 
ing Mr.  Home  a  copy  of  the  information  filed  against  him 
for  publishing  the  advertisement  signed  by  Mr.  Horncy  on 
behalf  of  the  Constitutional  Society:  and  as  the  printer  has 
gr^at  reason  to  believe,  from  his  living  in  Middlesex y  that 

^administration  yi^ill  make  their  first  attack  upon  him,  as 
they  generally  deem  themselves  sure  of  a  jury  in  that 
county,  &c.*    Gentlemen,  that  was  the  reason  why  they 

.took  the  printers  first,  and  that  printer:  and  (which  is  a 
very  singular  thing)  though  they  convifted  th^t  printer, 
they  have  never  brought  him  up  to  judgment.     But  Mr. 

.Attorney-General  said  (and  I  had  like  to  have  forgot  to 
mention  it)  that  he  did  not  know  that  I  was  the  au- 
thor. I  have  proved  to  you.  that  he  did  know  it  before 
the  trial  of  the  printers.  Common -sense  (hews  to  you 
that  he  did  know  it,  and  had  evidence  against  me.     But 

-then,  I  suppose,  he  will  say,  he  did  not  stop  the  trial 

.of  the  printers,  because  that  would  have  caused  a  de- 
lay. It  would  h^ve  caused  a  delay !  What,  after  stay- 
ing two  years  unreasonably  and  unjustly  ?-rIt  would 
have  caused  the  delay  of  a  term  to  take  {he  author  fitgt, 
apd  give  him  fair  play.     Will  he  by-and-by  say,  th^t  he 

F  F  2  '       %.        did 
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did  not  stop  the  printers  triahj  and  bring  nfie  on  firrt/ 
merely  to  avoid  delay  ?  The  printers  would  have  been 
much  obliged  to  him  for  the  delay  \    they  wished  and 
desired  it.    They  oflfisred  him  evidence.    I  told  this  honest 
man  (whose  face  I  never  saw  before),  when  he  came  to 
me,  for  the  printers  wei*e  ndt  defended  in  the  manner  1 
wished  them  to  be  defended^   the  little  advice  I  gave 
was  not  followed  amongst  the  rest :  I  told  this  printer  of 
the  Whitehall  Evening'Posty  that  I  did  not  believe  he  could 
escape  being  tried  firft ;  but  I  told  him  he  should  send 
Kis  attorney  to  the  Attorney •  General,  and  make  excuses, 
and  beg  and  pray  that  he  might  not  then  be  brought  to 
trial,  but  stay  till  after  the  Londm  juries  have  tried  the 
cause,  and  I  advised  (we  had  a  meeting ;  I  forgot  to  ask 
the  witness  the  question) — and  i  then  advised  that  printer, 
who  Was  the  evidence,  that  the  London  printers  should 
endeavor  to  press  on  their  trials  v  and  urge  that  sUspence 
was  worse  to  them  than  any  thing  that  could  follow  a 
'conviction,  and  that  the  Middlesek  printer  should  beg  for 
delay.— ^Not  that  the  Attdrndy-Gdiieriil  mfight  be  itttposed 
upon. — ^No,  it  would  have  been  nothing  but  ju^t  and  rea- 
sotiabfe;  but  because  I  would  either  cov^er  a  man  iviih 
shame,  if  he  refused  it,  or  at  least  (ttod  so  faf  kiilclly} 
prevent  him,  if  possible,  from  exposing  hiAisdf,  by  pre- 
tending that  all  this  is  the  natural  course  of  accident ; 
that  it  was  done  to  avoid  delay,  'that  it  was  hitegrity, 
honor,  purity,  and  conscience. — However,  I  couM  not 
-prevail :    so  great  is  the  influence  of  that  gentleman's 
office,  and  those  connexions  which  it  causes.    Though  the 
-printer  was  eager,  his  attorney  said,  *  No,  I  cannot  be  con- 
Hcem^  in  the  cauise;  I  would  not  for  500/.     I  cannot 
•speak  to  the  Attorney«General ;  for  God's  sake  get  an- 
other attorney.' — *  No,  Sir,  I  don't  mean  that  you  shouU 
lose  a  client :  I  mentioned  it,  thinking  that  jrou  could  have 
^  no 
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*  , 

90  objection  to  go  to  the  Attorney^General  and  piray  delay, 
till  after  the  other  printers  had  been  tried ;  your  client's 
wife  is  near  being  brought  to  bed'.— r5o  the  Middlesex 
printer  was  tried  first,  ;ind  a  verdict  gained.  I  did  not 
wonder  at;  it :  I  expected  it. 

<*  Gentlospien,  thoi^gh  this  was  an  accident^  I  must  beg 
you  to  observe  it  is  an  accident  which  has  always  occur- 
red. For  in  the  case  of  that  letter  of  Junius^  which  was 
prosecuted^  the  first  person  prosecuted  was  Almon 
(who  was  not  the  publisher,  but  had  sold  it  at  his  shop), 
who  lived  in  Westminster.  Here  too  was  the  same  acci- 
dent,  aqd  it  had  the  same  consequence,  except,  indeed, 
that  in  that  case  the  London  juries  recollected  themselves ; 
arid  though  they  had  a  verdict  of  a  Middlesex  jury,  the 
London  juries  cast  it  out.  There  was  however  a  struggle 
in  their  verdicts  :  there  was  something— but  I  will  not 
enter  into  that  now;  they  would  not,  however,  suffer  their 
minds  to  be  entirely  influenced  and  affected  by  the  prior  ver- 
dict 30  qt^tained.  Agentleman^who  was  a  juryman  on  that 
occasion  in  Middlesex,  is  now  a  baronet,  and  of  great  con- 
sequence in  the  India-House*  Gentlemen,  if  you  make 
yourselves  useful,  there  is  a  better  track  open  to  you  than 
the  hpi^orable  and  just  gains  of  your  profession.  Tou 
will  observe  then  that  the  same  Occidents  always  return, 
and  they  are  never  explained. 

'  <«  Gentlemen,  there  is  one  part  of  the  treatment  of  me 
in  this  prosecution  that  I  think  I  have  a  right  to  complain 
of,  ^8  man  to  man.  I  gave  them  no  trouble,  I  made  no 
objections,  I  requested,  when  the  jury  was  struck  for 
the  Solicitor  of  the  Treasury  (before  witness),  t  told  him 
I  lived  in  the  country,  that  I  was  always  at  home.  I  de- 
sired he  would  save  nae  unnecessary  trou^^le ;  and  that  he 
would  do,  as  men  say  to  the  executioner,.  Do  your  ofEce 
like  a  geixtleman.    He  seemed  to  be  well  disposed  towards 

f^i  it, 
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it,  and  treated  me  with  great  civility  and  complaisance* 
I  desired  him  to  present  my  compliments  to  the  Attor- 
ney-General (and  that  if  he  would  not  do  that  office  for 
me,  I  would  do  it  myself),  ai^d  desire  he  would  let  mc 
know  on  what  day  he  would  chuse  to  have  the  trial.  The 
•Solicitor  promised  he  would.  He  kept  me  upwards  of  a 
fortnight,  never  letting  me  know  that  it  would  or  would 
not  be  tried.  He  kept  me  till  seven  o'clock  at  night  the  day 
before  the  last  day  of  the  sittings,  uncertain  whether  I  was 
to  come  here  or  not  the  next  morning.  What  was  the  con- 
sequence ?  I  had  told  him  the  consequence.  I  had  a  wit- 
ness to  send  for  one  hundred  and  fifty  miles.  I  sent  for 
him,  and  I  have  again  brought  him  (I  am  ashamed  of  the 
trouble  I  gave  the  gentleman,  a  stranger  to  me,  I  never 
saw  him  till  now),  I  gave  him  the  trouble  to  come  and 
to  go  back  two  hundred  and  eighty  miles.  The  per? 
son  (and  it  is  not  a  common  person,  a  porter,  or  messenr 
ger  that  can  be  sent  with  a  subpoena,  when  you  do  not 
know  whether  the  witness  will  come  or  not)  ;  I  was 
forced  to  send  him  the  same  way.  The  Solicitor  for  the 
Treasury  knew  it :  yet  he  never  would  let  me  know 
tin  last  Tuesday  night  (last  Tuesday  afternoon  I  suppose  my 
solicitor  knew  it)  when  the  trial  would  come  on.  My 
witness  was  forced  to  go  back  and  come  again.  Now, 
what  is  your  verdict,  (suppose  it  pleased  the  Attorney- 
General  to  go  on  so  two  or  three  sittings  more,)  what  is 
the  effect  of  your  verdict  compared  with  that  expence  ? 
Your  verdict  is  the  gentlest  part  of  the  prosecution.  When 
I  say  your  verdict,  it  is  because  then  follow  the  judge's 
sentence. 

«»  Gentlemen,  if  you  do  not  know,  it  is  proper  that  I 
should  inform  you,  how  the  London  verdicts  were  obtained. 
I  was  present  in  the  court.    One  jury,  I  think,  brought  it 
in  (at  first)  guilty  of  printing  and  publishing  a  most  stu- 
pid 
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pid  verdict  I  I  am  sorry  that  honest  men  should  be  im- 
posed upon.     Guilty  of  jlrinting  and  publishing  !  I  heard 
a  gentleman  once  say,  who  has  some  skill  in  the  law, 
that  there  was  bur  one  possible  guilt  that  there  could  be 
in  printing  and  publishing  ;  and  that  was,  if  it  was  printed 
on  gilt  paper.     The  pun  is  poor  enough  ;  but  not  so  stu- 
pid for  the  doctrine,  not  a  bit.  There  happened,  upon  the 
trial  of  another  of  the  printers,  to  be  some  difference  of 
opinion  on  the  jury.    They  came:  into  court ;  they  desired 
to  be  heard.     A  juryman  desired  to  know,  *  whether  or 
not  ^they  were  to  find  their  verdict  according  to  the  in- 
formation :  that  was  his  question  (I  don't  know  his  name) 
which  he  desired  to  know.     It  was  plain  enough  what 
that  honest  man  meant.     It  is  true,  he  did  not  express 
himself  in  the  technical  terms  of  the  law,  perhaps ;  but  I 
did  then  say  aloud  (and  I  firmly  belifeve  that  his  lordship 
heard  me  ;  there  are  gentlemen  in  court  that  stood  by  and 
heard  me)  I  did  say  {a  little  heated)  *  his  lordship  dares 
not  answer  that  question.'    X-^aid  it  out  loud  (I  might 
well  be  supposed  to  feel  a  little)  he  dares  not  answer  that 
question ;  for  he  dares  not  deny  it,  it  is  too  gross :  he 
dares  not  own  it;  for  then  he-  loses  the  verdict.     His 
lordship  did  not  answer  jt,  his  lordship  did  not.    Are^you 
t0;#nd  according,  to  the  information  ?— -Why,  you  are  to 
jSind  the  information  according  to.  the  evidence.     You  are 
t^  find  the  thing,  with  which  I  am  charged,  proved. 
The  juryman  said-r-according  to  the  information.- — Why 
he  was  to  find  according;  for  according  means  agreeing, 
and  means  nothing  else.     The  evidence  agreeing  with  the 
information !    Why,  yes,  to  be  sure,  what  is  he  to  find 
else?  He  must  find  that  or  nothing,  for  that  is  the  only 
thing  before  him.     However,  that  question  was  not  an- 
swered.    Then  a  little  conversation  of  a  strange  nature 
took  place — (bis  lordship  loves  conversations  w  ith  the  Jury) 

F  F  4         ,  a  little 
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a  little  conversation  took  place  about  intention.  I  hopCi 
gentlemen,  I  shall  at  least  have  this  benefit  by  my  trial, 
that  the  doctrine  of  intention  will  come  out  fairly  and 
unequivocally  from  you  ;  whether  the  jury  have  a  rights 
whether  it  is  their  duty  (it  is  the  very  gist  of  the  whole 
matter)  to  determine  what  was  the  intention.  The  laws 
have  confined  the  jury  to  one  single  word  (so  careful  have 
they  been) .  That  word  is  guilt;  that  guilt  which  is  charged. 
Guilt  there  can  be  nont  without  intention.  If  guilt  can 
be  found  without  intention^  so  be  it ;  but  I  hope  that  you^ 
gentlemen  of  the  jury,  nor  this  court,  will  not  be  permit- 
ted to  go  away  from  hence  with  these  equivocal  sayingSjj 
which  hitherto  have  been.  Let  it  come  out  fairly,  and  let 
us  know,  in  the  name  of  God,  what  this  doctrine  is« 

«  Gentlemen,  I  did  object,  if  you  remember  it— (I 
don't  now  intend  to  go  into  it,  and  I  hope  you  will  ex- 
cuse the  loss  of  your  time) — Gentlemen,  we  talked  some- 
thing about  the  right  of  the  Attorney-General  to  reply. — -. 
If  there  comes,  said  his  loTdship,^!-^^  matter.     There  tan 
come  no  fresh  matter ;  the  pleading  is  a  different  thing. 
The  prosecutor  is  bound  to  foresee  all  that  can  be  urged  in 
defence  by  the  person  accused  \  and  to  answer  it  before  it 
comes  :  that  is,  he  is  to  make  good  his  charge.     If  it  is 
not  so,  see  the  other  case,  see,  on  the  other  hand,  whit  I 
am  to  do.  I  am  then  to  foresee  what  he  has  to  urge  against 
me ;  an4  if  I  do  not,  what  follows  ?  Why,  all  that  he 
urges  in  his  reply  (as  he  calls  it)  is  a  new  part  of  the  accu- 
sation, which  I  shall  have  no  opportunity  of  answering. 
The  fact  of  publishing  the  advertisement  is  not  disputed  j 
I  never  disputed  it :  the  whole  matter  that  we  have  to  do 
together  is,  for  him  to  prove  it  a  crime  by  law  or  argu- 
ment :  therefore,  whatever  argument  he  uses  in  his  reply, 
if  it  has  any  effect  upon  your  minds,  I  may  be  convicted 
(if  convicted  upon  such  argument)  without  ever  having 

offered 
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pffercd  the  least  pfFencej  that  is  the  blessed  conscqueiacc 
of  his  Tight  to  reply :  so  that  he  is  not  to  foresee  wha* 
may  be  answered  to  his  arguments ;  but  the  man  chargc4 
is  to  foresee  ^hat  arguments  may  be  urged  against  hinu 

5<  Gentlemen,  there  lies  this  day  a  very  great  man  in 
this  country  whose  doctrine  ^nd  whose  practices  Mrei^ 
diametrically  opposite;  He  enjoyed  the  office  of  At^^ 
torney- General.  He  has  been  a  Chief  Justice.  He, 
^s  I  am  informed,  never  prosecuted  but  one  libelj  a^ 
that  was  Dr.  Sh^bteare,  who  is  now  pensioned  by  those 
who  made  this  gentlen^an  Attoiney-General.  What  was 
his  conduct  ?  If  ever  there  was  an>infamou8  libel  z^nflnst 
jgovernment,  surely  it  was  that  (it  is  a  great  many  years 
ago  but  I  read  it) .  What  was  Lord  Camden^ ^  conduct?  He 
left  the  whole  to  the  jury  %  intention  and  all :  the  whole; 
he  cast  you  oflF  from  nothing  of  your  right.  He  did  i^ot 
hold  the  threatening  language — «  You  may^  if  you  wi/f, 
take  it  upon  you. — Why  that  threatening?  You  maj^ 
commit  crimes,  if  you  willy  you  may  be  as  indecent  as  i 
may  be  supposed  to  be  for  repeating  this  \  but,  upon  such 
^n  occasion  as  this,  I  reckon  it  not  indecent.  But,  ^  yoa 
mayj  if  you  nvill\ — ^Why  you  only  may^  but  you  are  bound 
to  do  it ;  nor  do  you  discharge  your  consciences  nor  your 
paths,  if  you  do  nbt,  but  I  hope  you  will  have  it  clearly 
said,  whether  you  are  bound  or  not.  Lord  CainderC% 
remarkable  words,  when  he  finished  his  charge  against 
the  defendant,  was,  that  he  did  not  wish  the  convic* 
tion  of  him,  if  any  man  whatsoever  doubted  of  his  guilt. 

"  Gentlemen,  another  thing  was  said,  which  I  must 
warn  you  against;  it  was  said  that  this  advertisement 
(I  believe  I  mentioned  it)  arraigned  all  the  measures  of  the 
government ;'  (at  least,  I  think,  you  need  not  search  into; 
the  advertisement  itself  to  be  assured  that  it  did  not  arraign 
^  measures  of  government  which  have  followed  the 

2  '    publication). 
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publication).      The   printers  who    have    been   brought 
to  judgment,    they   have    been    sentenced    a   hundred 
pounds;    and    they  suffered  what   they  were  not    sen- 
tenced to,  a  week's  imprisonmeat.     Th^ir  fine   it  was 
represented  was  mitigated,  for  that  they  might  have  been 
or  were  imposed  upon  by  the  author,  the  libel  coming 
in  the  shape  and  form  of  an  advertisement,  which  dis* 
armed    their  caution  *,    and  therefore  the    fine   was  no 
more.  Formerly  our  laws  puuished  men  for  being  knaves, 
pow  I  perceive  they  shall  be  punished  for  being  fools.     If 
a  printer,  for  the  sake  of  two  shillings  or  Iralf  a  crown, 
is  imposed  upon  by  a  wicked  incendiary  *,  who,  under  the 
shape  of   an  advertisement,    disarms  their  caution  and 
slips  it  itita  their  paper ;  the  jury  have,  you  know,  no- 
thing to  do  with  their  intention  ;  therefore  there  must  be 
a  verdict  of  course  :  the  judges  find  the  printers  have  been 
imposed  upon  ;  and  therefore  only  Imprison  them  a  week, 
and  fine  theip  one  hundred  pounds.     It  was  a  dear  half 
crown  they  gained.     If  the  printers  were  imposed  upon, 
they  should  have  been  acquitted.     But  by  the  evidence 
now  given;  you  find  they  were  not  imposed  upon  by  mej 
there  was  no  imposition  by  me.     What  was  my  conduct 
toward  the  printer  ?  This  advertisement  I  am  now  giving 
you  will  offend  certain  ministers  in  fliis  country  :  it  is 
perfectly  harmless  and  safe,  and  free  from  the  cogniz- 
ance of  the  law :  the  matter  of  it  is  just,  it  is  true ;  bat 
the  law  affords  no  ground  or  protection  nonv  from  the 
power  of  the  ministry  in  the  house  of  commons,  wkio  vot« 
men  guilty !    and  vote  things  crimes !  They  have  given 
out,  owing  to  my  forbearance  I  did  not  wish  to  expose 
the  nature  of  that  defence  which  caused  me  to  go  safe 
from  the  house  of  commons,  being  silent,  they  have  pro- 
pagated a  report,  as  if  (like  an  artful  kicking  attorney  or 
solicitor  that  is  pot  used  to  honorable   practice)    I  had 
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ttiade  a  charge  upon  them,  and  sneaked  at  it  for  want  of 
evidence  against  me.  I  was  determined  for  the  sake  of  the 
laws  of  this  land,  that  they  should  either,  by  foAearing 
to  take  notice  of  this  advertisement,  or- by  taking  notice 
of  it,  let  it  appear  that  they  have  no  power  to  punish  a 
man  but  by  the  laV :  and  therefore  I  furnish  full  evidence^ 
in  order  to  shew  that  even  with  the  fullest  evidence  the 
house  of  commons  have  no  power  to  try  or  to  punish 
the  subject.      I  knew  I  was  safe  from  the  courts  of  law^ 
at  least  that  I  must  t|ie?e  be  tried  by  a  jury ;  and  they 
may  do  their  duty,  if  they  please.     Gentlemen,  for  every 
minute  of  imprisonment  that  these  printers  have  suffered, 
I  do  frankly  and  freely  confess  that  I  deserve  at  least  a 
year,  cpmpararivply.    If  t](iey  deserved  a  minute,  for  every 
minute  I  certainly  deserve  a  year,  and  for  every  farthing 
ef  that  hundred  .pounds  which  they  were  fined,  propor- 
tion only  our  guilt  (if  theise  i9  any  guilt  in  the  case),  a 
million  of  money  will  not  be  sufficient  for  my  crime. 
If  they  can  justify  their  sentence  on  the  printers,  I  will 
justify  the  court  for  tfie  most  ample  punishment  they  can 
inflict  on  me.     If  I  am  guilty,  no  man  upon  earth  so 
guilty ;  it  was  the  most  deliberate  act  of  my  life ;  it  was 
thought  of  long  before  I  did  it.     I  made  the  motion ;  I 
caused  the  meetings   I  subscribed  a  great  paft  of  the 
money ;  I  procured  the  rest  from  my  particular  intimate 
friends ;  but  I  shall  come  to  that  by-and-by. 

*<  Gentlemen,  I  have  shewn  you  the  method  of  pro- 
ceeding by  information,  ep<  officio :  I  must  now  desire  you 
to  observe  the  method  of  pui^ishment,  when  it  comes  to  the 
court.  Observe  ho^  that  passes :  the  man  is  convicted 
this  sittings ;  he  is  called  up  for- judgment  next  term. 
.<  Go  to  prison,'  says  the  judge,  *  and  then  we  will  think 
^f    your   sentence.'      They  sentence  him    a    hundred 

pounds s 
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pminds;  but  for  what  was  the  week's  imprisonment? 
It  is  put  into  the  sentence  indeed— ^<  And  imprisoned 
until  he  pays  his  fine.'--p-Wcll,  but  could  the  man  pay 
his  fine  till  he  knew  what  it  was  ?  Observe  the  distiuctions 
which  are  made*  A  general  officer,  who  is  now  in  Ame^ 
rha^  general  Burgoyne,  was  prosecujte^^  He  comes  into 
court  to  receive  sentence  for  hiring  ruffians  to  destroy  the 
electors  eoming  to  poll :  what  is  his  punishment  ?  He  is 
£ned  a  thousand  pounds ;  but  he  is  not  sent  to  prison 
whilst  his  sentence  is  deliberated  u{>on  i  he  is  released  h" 
ftantlyr  Now  what  says  our  law  ?  Our  law  says,  that 
<  A  corporal  punishinent>  however  small,  is  greater  than  a 
pecuniary  punishment,  however  ptdxJ^^^alibft  pisna  corn 
farslisy  qmnivis  mimmay  major  est  qudlihet  pmni  pecumanii 
fuamvis  muMtH^ — Or  something  of  that  kind*  Well 
then,  the  greatest  offenders,  you  sec,  have  not  the  greatest 
ywnshment.  The  miserable  printer  who  is  imposed  upon 
by  an  incendiary*-»to  prison  with  him,  we  have  not  time 
to  tell  you  now  what  we  will  do  with  him  %  and  yet  it 
ctoes  not  seem  to  be  a  very  difficult  case ;  but  in  a  very 
uncommon  case,  that  of  an  officer  of  the  king's  troops 
luring  ruffians  to  destroy  the  electors  coming  to  poll,  and 
thereby  gaining  a  seat  in  parliament ;  on  this  case  no  de- 
liberation is  necessary ;  t)r  it  is  taken  properly  before  he 
is  brought  into  court,  that  he  might  not  suffer  a  moment's 
imprisonment.  You  see  the  difference.  Th*  delinquent 
was  wished  good  morning;  the  jydge  from  the  bench, 
when  Jthe  general  paid  down  his  fine  in  court,  wished 
him  good  morrow.  Another  man  was  lately  prosecuted, 
who  would  have  taken  away  the  estate  of  his  neighbour, 
that  neighbour  not  consenting  illegally  to  lose  it.  He 
eent  him  a  challenge.  He  is  prosecuted  and  convicted  ; 
po  deliberation  for  sentence  5  not  a  moment's  imprison^ 

<nent. 


tt^eht.    He  is  fined  m  hundred  ^ound^,  and  applic^tipti 
is  even  made  by  the  court  to  know  if  any  body  ever 
knew  a  precedent  for  a  smaller  punishment.    Nobody 
indeed  ever  did  :  and  yet  this  challenger  -was  an  elderly 
member  of  parliament,  and  a  justice  of  peace  for  the 
county  where  he  lived.    He  was  still  better  ofFthaft  with 
a  good  morrow :  he  was  told— i/^ew  aJiifecire^  et  multi  a 
honh  *  Other  men  have  done  the  same  thing,  Sir,  as  you ; 
and  many  other  men,  and  good  men  !'— If  he  was  a  good 
Inan,  why  was  he  punished  ?  He  stood  not,  at  that  time, 
a  good  man  in  the  court  5  he  did  not  appear  there  for  his 
goodness.^ — Gentlemen,   I  some  time  ago  hinted  some* 
thing  to  you  of  the  motives  for  this  prosecution.    I  will 
iiow  go  no  farther,  than  only  to  shew  you  clearly  what 
cmild  not  be  the  motives ;  and  I  will  leave  your  minds  to 
determine  what  is  the  motive ;  only  so  far  1  will  say,  that 
if  the  change  in  my  situation,  if  I  was  allured  to  it  hj 
the   lucrative  emoluments  of  the  profession,  t  wished  to 
share  in  the  legal  plunder  of  the  people  j  this  prosecutioa 
might  then  be  very  serious  $  but  I  laugh  at  it.    1  am  out 
of  the  reach  of  the  intended  consequences  of  this  prose- 
cution ;  I  say  intended  consequences,  for  rely  upon  it,  I 
am  better  known  to  those  who  have  caused  this  prose- 
cution, than  for  them  to  have  only  in  view  the  conse- 
quences of  imprisonment  and  fine.  No,  they  know  better  j 
they  know  that  no  man  act  as  I  have  always  done,  who 
mean  to  be  stopped  by  imprisonment   and  fine,     ^ut, 
gentlemen,  I  will  shew  you  what  is  not  the  motive  of 
this  prosecution ;  the  motive  of  this  prosecution  is  not 
to  prevent  the  evil  tendency  of  this  wicked  libel ;  of  this 
horrid  charge  against  the  king's  troops  of  murder  ;  against 
solditrs  who  never  cotnmit  it,  who  are  not  likely  to  com- 
mit it.     I  am  sorry  to  read  to  you  any  paper:  (I  did 
intend  to  read  many,  but  the  time  I  see  will  be  too  long) 

I  will 
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I  will  only  read  one  or  two  to  you,  just  to  satisfy  yott  ■'^ 
of  some  things  which  you  perhaps  are  not  aware  of. 
Here  is  the  Public  Advertiser  of  May  30,  1775.  You 
.will  find  in  it  a  very  serious,  very  particular,  very  sharp  i^ 
accusation  against  the  king's  troops  of  mardcr^  the  whole  V' 
circumstances  at  length;  and  murder,  mui:der,  murder  "^ 
in  every  line  ;  but  it  is  so'long  that  I  will  not  rcad  it  to 
you  now  5  because  you  can  all  remember  to  look  at  it 
hereafter.  The  papers  are  May  30,  and* 31.  The 
government  then,  I  mean  the  minister,  (I  laaake  an  im- 
proper use  of  the  word  government)  the  nrini^ter  desires 
the  public,  upon  this  charge  of  murder  against  the  troop$) 
to  suspend  their  belief.  What  follows  ?  This,  ^aper 
^which  I  have  proved — <  As  a  doubt  of  the  autheaticity  of 
the  account  from  Salem,  touching  an  engagement  be- 
tween the  king's  troops  and  the  provincials  in  Massa- 
chusetts Bay,  &c.  I  desire  to  inform  all  those  who  wish 
to  see  the  original  affidavits  which  confirms  that  account, 
that  they  are  .deposited  at  the  Mansion  House  with  the 
right  hdnorablq  the  Lord  Mayor,  for  their  inspection.' 

"  Then  comes  the  copies  of  the  affidavits ;  all  the 
particulars  are, at  length;  murder  is  not  spared  at  all* 
Then,  amongst  the  rest,  comes  an  affidavit,  which  I  shall 
prove  to  you  presently,  more  authentically  than  this; 
though  it  is  enough  for  me  that  it  was  published.  But 
you  know,  gentlemen,  I  am  not  the  original  author  of  the 
charge.  The  gentleman  has  been  talking  of  the  original 
author  of  the  charge  ;  he  thinks  he  may  may  tell  you  so 
Jnpw,  two  years  afterwards,  but  if  he  had  told  you  so  at 
the  time  of  this  advertisement,  every  man  in  the  coust 
would  have  laughed  at  it.  Kcrc  is  the  original  charge, 
signed  by  the  agent  of  the  province  where  the  murders  were 
committed,  and  the  original  affidavits  confirming  it  arc 
here  said  to  be  lodged  with  the  Lord  Mayor  for  inspec- 
tion- 
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tion.  It  IS  very  lucky  for  Mr.  Lee  that  hie  receiving 
them,  and  causing  them  ttf  be  advertised,  has  caused  no 
prosecution  against  him.  We  shall  know  presently  whe- 
ther it  is  a  forged  affidavit  or  no :  the  gentleman  for 
whom  it  is  given  attends  here  by  my  subpoena,  to  prove  * 
or  to  disprove  it :  • 

*  I  Edward  Thoroton  Gould,  of  his  majesty's  own 
regiment  of  foot,  being  of  lawful  age,  do  testify  and  de- 
clare, that  on  the  evening  of  the  i8th  instant,  under  the 
orders  of  General  Gage<^  I  embarked  with  the  light  infantry 
and  grenadiers  of  the  line,  commanded  by  Colonel  Smithy 
and  landed  on  the  marshes  of  Cambridge^  from  whence 
we  proceeded  to  Lexington.  On  our  arrival  at  the  place, 
W€  saw  a  body  of  provincial  troops  armed,  to  the  num- 
ber of  sixty  or  seventy  men.  On  our  approach,  they  dis- 
persed, and  soon  after  firing  began  5  but  which  party 
fired  first  I  cannot  say,  as  our  troops  rushed  on,  shouting 
and  huzzaing  previous  to  the  firing,  which  was  continued 
by  our  troops  so  long  as  any  provincials  were  to  be  seen. 
From  whence  we  marched  to  Concord,  On  a  hill  near 
the  entrance  of  the  town,  we  saw  another  body  of  the 
provincials  assembled;  the  light  infantry  companies  were 
ordered  up  the  hill  to  disperse  them ;  on  our  approach 
they  retreated  towards  Concord.  The  grenadiers  conti- 
nued under  the  hill  towards  the  town.  Six  companies  of 
the  infantry  were  ordered  down  to  take  possession  of  the 
bridge,  which  the  provincials  retreated  over ;  the  com- 
pany I  commanded  was  one.  Three  companies  of  the 
above  detachment  were  forward  about  two  miles.  In 
the  mean  time  the  provincial  troops  returned,  to  the  num- 
ber of  three  or  four  hundred.  We-  drew  up  on  the 
Concord  side  of  the  bridge.  The  provincials  came  down 
upon  us;  upon  which  we  engaged  and  gave  the  first  fire. 
This  was  the  first  engagement  after  the  one  at  Lexington. 

A  contiuu<td 
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A  continuec!   firing  from   both    parties    lasted  througll 

the  whole  day*     I  myself  was  wounded    at  the  attack 

of  the   bridge,  and  ani  tiow  treated  with   the  greatest 

liiimanity>  and  taken  all  possible  care  of  by  the  provin- 

dals  at  Medfordi 

*  Signed, 

•  Edward  Thoroton  Gould/ 

"  When  first  I  heard  this  prosecution,  and  not  before^ 
I  began  to  consider  with  myself,   whether  I  had  indeed 
made  use  of  any  such   expression  6t  word,  as  distin- 
guished by  what  I  had  said  from  the  case  of  many  other 
persons.     Not  a  day  passed  but  I  found  some  newspaper 
with  the  charge,  containing  the  same  word  murder.    I 
Beed  not  read  any  of  them  to  you;  you  can  all  recollect* 
Go  to  the  papers  that  are  published  to-day,  to  those  pub- 
Hsiied  before  this  charge  was  brought  against  me  and  since> 
ind  see  if  you  don't  constantly  find  in  them  this  charge 
ef  murder  against  the  king's  troops.     I  took  extracts  from 
tliem  till  I  was  tired  ;  and  riot  only  from  newspapers,  but 
several  other  publications  ;  from  that  honorable  gentle- 
man's publication  and  others,  which  are  of  more  conse- 
quence than  fugitive  pieces  in  a  newspaper.     These  all 
prove  the  Attorney- General's  nice  sense  of  honor  and  in- 
tegrity, and  regard  to  the  public  good,  who  prosecutes  this 
advertisement.     Now,  that  men  may  be   misled    by  it, 
after  suffering  them  to  run  wild  for  two  years,  and  be 
misled  without   any  controul !    But,  gentlemen,    so  far 
from  that  being  the  motive  of  this  prosecution,  the  pa- 
pers are  all  full  of  the  same  charge,  and  will  continue 
full  I  have  no  doubt.     I  protest  upon  my  honor,  they  are 
none  of  them  made  by  me  :  I  have  been  dumb  ever  since. 
I  meant  to  do  good  by  it  when  I  made  the  charge  5   T  have 
been  dumb  ever  since,  because  I  could  not  see  any  good 
that  was  to  be  produced.     If  then  you  see  what  is  not 
the  motive  for   this  prosecution  of  me,  at  this  distant 

timej 
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tunc,  that  will  lead  your  minds  to  conclude  what  is  the 
motive. 

"  Gentlemen,  the  language  of  the  Attorney-feeneral 
forces  me ,  to  say  a  few  words  upon  a  subject  which 
is  most  disagreeable  for  man  to  speak  of ;  unless  It  is  hi- 
deed  when  he  appears,  as  I  do,  a  defendant.  I  thought, 
when  the  Attorney-General  opened  this  charge  upon  this 
prosecution^  that  he  would  have  taken  a  different  line 
from  that  which  lie  repeatedly  pursued  in  the  trials  of  the 
printers.  lie  knew  that  I  had  heard  him  talk  against  in- 
decency,  a  flood  of  obscenity,  and  scandalous  publications. 
I  hai  already  hiatd  him  charge  that  advertisement  to  be 
full  of  ribaldry,  Billingsgate,  scurrility,  balderdash,  and 
impudence.  I  have  not  that  poor  advertisement.  I  thought 
upon  this  prosecution  he  would  not  give  me  the  advantage 
to  say  thdiJsame  things,  or  take  the  line  before.  It  is  true> 
he  gained  a  verdict  by  that  line  before,  and  therefore, 
perhaps,  thought  he  might  this  tithe.  I  own  I  did  think 
chat  lie  would  have  paid  hie  the  co'mpliment  of  something 
I  little  new ;  but  he  says  that  he  never  knew  so  much  of 
ni]^  talents  and  learning  as  at  this  tiifile.  The  gentleman's 
nemory  is  short ;  I  would  have  forgot  it,  if  he  had  not. 
tie  represents  me  in  the  light  to  you  of  a  scurrilous,  ri- 
bald, balderdash,  jBi/lingsgate,  impudent  fellow.  That 
Doldness,  with  which  I  defend  the  right  of  the  subject, 
masses  for  impudence ;  those  who  know  any  thing  of  mc 
nust  judge  whether  I  am  impudent  ujpon  other  occasions. 

*'  Gentlemeii,  he  has  ibllowed,  in  this  description  of  me 
^hich  he  has  given,  and  in  that  character  with  which  he 
las  been  pleased  to  clothe  me— he  has  followed  the  oW 
practice  bf  some  ingenious  tyrants,  who  used  to  drcis 
men  up  in  the  skins  of  beasts,  in  otder  to  encourage  the 
logs  to  worry  them.  Just  so  this  gentleman  dresses 
ap  liis  victims  in  the  characters  of  beasts,  in  order  to  ex- 
pose them  to   your  indignation.- — He  had  no  pretence; 

IroL.  ill*  C  d  whatt^t 
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whatever  for   representing  me   in  that  light.     I  do  tTic 
more  wpnder  at   this  language  from  him,    because  he 
knew  better,     tte  has  said,  indeed,  that  he  did  not  know 
the   gentleman.       The   word   hiow  .  has  maYiy  different 
meanings.     He  did  npt  know  me  as  a  friend,  or  as  an  ac- 
quaintance ;    I  never  had  that  honor ;  but  that  he  did 
know  me  so  far  as  to  know  much  more  my  talents  arid 
learning,  (if  there  were  any  in  the  case,)  than  what  he 
can  possibly  have  picked  out  from  this  day's  hearing,  is 
a  notorious   fact.      However,  gentlemen,  if  I  am   that 
Billingsgate  fellow^  unfortunate  is  it  for  the  Attomejf- 
General  that  a  fit  of  Billingsgate  then  once  took  him ; 
and  whilst  the  fit  was  on  him,  he  applied  to  a  gentleman 
to  introduce  him  to  my  company,  absolute  stranger  to 
him  as  I  was  ^    I  did  not  request  it ;  the  Attorney- Ge- 
neral  requested  it.     Perhaps  the  gentleman  who  intro- 
duced him  is  in^ court. .  The  fit  was  not  a  short  one :  my 
conduct  and  character  was  not,  .in  his  declared  opinion, 
such  as  he  now  represents  it..    I  believe  we  sat  in  a  pub* 
lie    coffee-house  together,    though   in   a '  private   party,. 
I  suppose,  from  eight,  or  after  past  eight  in  the  evenings 
till  midnight  considerably.     I  don't  mention  it  to  plume 
myself  upon  his  distinction  ;  I  claim  no  honor  from  it  I 
the  gentleman  might  be  desirous  of  seeing  me  as  you  go 
to  see  a  raree-show,  or  as  you  would  any  strange  crea- 
ture ;  'it  might  be  from  some  curiosity.    I  never  was  vain 
enough,  gentlemen,  to  impute  it  to  myself  as  a  merit? 
I  dul  iiot  see  any  reason  to  grow  proud  upon  it ;  But  I 
meiitron  it  particularly  for  this  reason,  that  not  only  it  ought 
to  have  saved  me  from  such  a  representation  of  character, 
but  it  ought  to  have  saved  the  Attorney- General  from 
pinning  such  motives  upon  me  as  he  mentioned  in  an- 
other trial ;  su^h  as  the  gaining  of  half  a  crown,  or  the 
fly-^ng  in  the  face  of  the  government.     When  he  was  in 
possession*  of  my  motive,  be  knew  perhaps  better  than 

most 
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most  men  \n  England:   iind  though  I  doi/t  think  Ihavc^ 
a  right  to  repeat  wfadt  passed  from  that  gentleman  ^t&oogh  i 
there  was  nothing  in  it  dishonorable  to  hinr),  yet  Imay. 
be  permitted   to  say  What  came  from  myself  to  him- 
A  question  was  asked  mb,  to  account  for  a  part  which  X 
played;  and  why  I,  who  did  not  then  seem  to  him  to - 
be  a  desperate  maui  driven  by  necessity  to  it,,  or  that  ill- 
behaved  man,  or  that  fool  (fdr  jgreat  .numbers  of  .patriots 
and  ministerial  men  go  from  folly  on  both  SLdes)|,heseeined 
to  think  I  might  have  some  more  honorable  motives  about 
xne,  and  'wished  to  know  what  they  were.    I  told  him  my 
motives;  and  it  is  a  strange  circmnstanoe  that  I  should  then 
tell  him  that  motive,  which  is  the  very  motive  of  thisactioa 
of  mine  which  he. now  prosecutes*    I  told  the  gentlemanif 
in  the  year  1768,  that  there  was  a  certain  sect  ^f  reli- 
gion (which  r  named),  whichj  of  all  others,  was  mo$t  ab- 
horrent from  my  principles  and  way  of  thinking ;  but  I 
added,  *  Persecute  them  to-morrow,  and  I  will  declare 
myself  of  that  sect  the  next  day/     I  appeal  to  himself; 
he  wiil  remember  it;   it  is   rather  too   remarkable.     X 
^ill  mention  the  sect  if  it  is  necessary.   Shall  I  repeat  the 
name  of  the  person,  tlic  introducer, r and  the  place?    If 
there  is  any  doubt,  and   he   desires  it,  I  will  mention 
the  particulars  ;  because  I  should  be  sorry  to  be  laiighed 
it  iis  if  advancing  a  falsehood  of  this  kind,  and  pluming 
myseljf  for  passing  a  few  hours  with  the  gentleman  whp. 
happens  now  to  be  Attorney-General.  This  passed  longt>e- 
fore   this   wicked   advertisement ;   lortg  before  1  cpuld 
foresee  that  the  Americans  were  to  be  treated  as  they  have 
been.     I  think  it  should  have  saved  me  from  such  are- 
Jjresentation  of  character,  and  from  such  motives  as  hive 
been  imputed  to  me,  from  that'  gentleman  at  least,  if  he 
acts  (as  he  pretends)   without  direction  from  others;  for 
he  has  seen  me  steadily  pursuing  the  same  motive.    Every 
action  in  which  I  have  been  known  to  be  concerned,  ha^ 
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steadilf  been  upon  one  and  the  same  principle.  I  have- 
never  had  occasion  te  support  a  friend  or  an  acquaintance 
to  promote  an  election,  or  to  vote,  or  to  do  any  thing  for 
my  particular  connections }  they  have  always  been  abso- 
lute strangers  to  iric,  and  men  taken  up  upon  the  footing 
of  oppression.  Friends!— Yes,  if  friendship  received  from 
me  could  make  thiem  my  fiiends.  But  friends  I—No, 
if  any  friendship  received  from  them  was  necessary  to 
make  them  so.  My  motive  has  been  constantly  the 
same ;  I  know  no  Atntrican. 

"  Gentlemen,  I  h&ve  been  more  concerned  in  my 
room  than  I  have  with  the  commerce  of  men  in  the 
world }  and  I  read  there,  when  I  was  very  young,  that 
when  Solon  was  asked  which  was  the  best  govern- 
ment, he  answered— J  Where  those  who  are  not  person- 
ally injured,  resent  and  pursue  the  injury  or  violence 
done  to  another,  as  he  would  do  if  done  to  himself.' — 
That,  he  said,  was  the  best  kind  of  government ;  and  he 
made  a  law  impowertng  men  to  do  so.  Now,  gentle- 
men, we  are  happier  we  are  under  a  better  govemtncnt; 
for  our  laws  enjoined  us  to  do  what  he  onSy  empowered 
men  to  do,  By  our  laws  the  whole  neighboorhood  is 
-answerable  for  the  conduct  of  .each :  our  laws  make 
k  each  man's  duty  and  interest  to  watch  over  the  conduct 
of  all.  This  principle  and  motive  has  been  represented 
in  me  as  malice.  It  is  the  only  malice  they  will  ever 
find  about  me.  They  have,  in  no  part  of  my  life,  found 
jme  in  any  court  of  justice,  upon  any  personal  contest  or 
Anbtive  whatever,  either  for  interest,  or  profit,  or  injury. 
I  have  kept  you  too  long  to  say  a  teniK  part  9I  what  I 
intended  to  say,  and  i  believe  it  is  not  necessary :  I  shall 
therefore  pass  over  many  thiugs  that  would  give  to 
some  Measure,  and  to  sopie  pain.  But  as  they  are  of 
&at  nature  that  I  shall  give  myself  the  liberty  of  using 
upon  other  occasions^  as  I  please,  doing  no  wi^ag,  X  caa 
;        ■•  .,.,.,  the 
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\ht  mote  readily  forbear  them  here.     But,  gcntlemcrr,    ■ 
in  this  matter  of  charging  the  king's  troops  with  murder, 
there  is  a  very  striking  circumstance,  and  that  too,  I  sup- 
pose, the  Attorney-General  will  have  forgotten.     It  is 
well  known,  that  amongst  other  oppressions  and  enor* 
mities  which  gave  me  pain,  murders  (without  any  contest 
and  dispute)  committed  and  pardoned,  gave  mc  much*. 
I  caused  the  soldiers  in  St.  George's  Fields  to  be  prose- 
cuted— the  iing^s  troop — ^for  murder.     I  took  them  up; 
it  w^s  called  no  libel  by  the  then  Attorney-General;  no 
libel  against  the  government.    They  were  tried  for  mur- 
der.    I  did  intend  to  have  told  you  how  they  escaped; 
but  it  matters  not.     They  were  tried ;  they  were  charged' 
^ith  murder ;  and  t}iat  no^  only  in  a  court  of  justice  :  I 
advertised  it,  I  signed  it  wi^h  my  name :  the  same  printer 
-({  forgot  to  ask  hin>  as  an  evidence;  indeed  I  had  be- 
fore  asked  him  for  a  newspaper  that  contained  the  adver- 
tisement, but  he  could  not  $end  me  one,)  he  could  have 
proved  it,  but  it  is  notoriously  kno>yn,  I  charged  diat 
murder  upon  the  ting's  troops  with  my  name.     It  was 
npt  theught  a  libel   then;  if.  was  thought  a  very  great 
a^ront :  for  those  troops  had  been  thanked,  in  the  king's 
name,  for  their  alacrity  upbn  the  occasion.     What  then^ 
If  the  king's  name  had  been  abused  to  fhank  men  fpr 
their  alacrity,  what  then  ?   (I  did  not  mention  that,  but 
H  mentioned  the  murder  committed.)    There  was  murder 
jcommilted.    With  my  eyes,  I  saw  many  barbarities  com- 
mitted..   {  Plight  have  been  amongst  the  slain.   Shall  I  not 
mentipn  what  I  saw  with  my  own  eyes  ?  Shall  1  have  no 
tongij^e  nor  understanding,  but  in  a  court  of  justice  ?  I  cer- 
tainly will.  What  followed  ?  Soon  after  that,  Mr.  Stanley^  a 
considerable  ofEcer  in  the  state,  moved  in  the  house  of  com«* 
xnons,  for  an  act  of  parliament  to  take  away  frt)m  xScjt 
subject  the  right  of  appeal  in  the  case  of  murder;  because  \ 
had  caused  appeals  to  be  brought;  that  is^  l?c^mv:^^t;r 
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jnirties  who  Wought  them.  This  moticm  was  sitpported- 
\^y  Ml*  $sfvfyn.  Mr.  Dys$n^  a  lord  of  the  treasury,  de** 
clared  himself  to  be  entirely  of  their  opipion  \r^^  because 
tiie  rigl^t  of  appeal  for  murder  was  (he  said)  a  shackle 
i^OQ  the  ki^s  mercy,  but  he  begged  a  delay  until  the 
nei^t  wiiHcri  w^e^  he  promised  it  should  have  his  assist^ 
ance  \  th;^t  so  the  motion  migh.t  not  appear  in  the  jour* 
jials  of  the  house  ^\\  the  summer,  to  alarm  and  ttrrtfy  the 
minds  of  the  people  befir^  that  bill  could  be  passed  into  a 
Js^w,  for  which  at  prescQt,  he  said,  there  was  not  time/— ' 
To  avfnd  its  ?^armiiig  the  people  before  it  could  be  passed 
into  a  law  i — ^Well,  it  did  not  stop  there :  some  notice 
was  tz\tu  of  tht^  but  not  much,  as  it  was  for  tbs^  tinie 
dropped.  Sut  this  motipn  was  revived  some  time  after: 
^Ir*  Ros£  Fuller  (a  better  man  to  come  forward  upcm 
such  an  occasion,),  ^ve  notice  of  a  renewal  oif  that  mo* 
tion  in  &e  bo|}se  of  commons  ;  he  was  supported  by  the 
Attorney- General.  I  was  alarmed  at  that,  (and  I  wUl 
prove  it :  I  am  not  j}ow  asserting  what  I  will  not  prove.) 
I  instantly  published  vi^at  they  might  have-called  a  lib^lt 
if  it  had  not  been  upon  such  tender  ground.  I  sent  it 
to  the  public  papers  with  the  initials  of  my  name  \  I  in* 
jserted  in  it  such  matter  as  could  not  fail  to  make  it  be 
known  tP  coye  from  me.  That  did  not  content  me; 
I  requested. an  honorable  member  of  that  house,  who  is 
.now  in  court,  Mr.  Alderman  Oliver ^  to  present  my  cohi- 
piiments  to  Mr.  Rose  Fuller  and  the  Attorney -Geneialf 
and  to  inform  them,  that  upon  that  ground  I  was  ready  to 
.go,  even  to  death  ;  that  I  would  stick  at  nothing  ;  that  on 
such  an  occasion,  I  feared  no  prosecution  for  libel.  I  en- 
treated,  them  to  tell  me  when  they  would  bring  the  mo- 
tion on,  that  I  might  be  present  to  hear  what  passed, 
which  I  would  faithfully  report  and  freely  comment  upon. 
The  Attorney-General,  in  his  support  of  that  motion, 
had  reviled  the  right  of  appeal  in  the  subject  for  murder 

a< 


^z^^Gotbif  Qu$tonx,  .  Gpthic  wa§  the  invidiams  charge 
l^c  brought  against,  iti  it  was  ^Gothic,  custom  !.  Why,^ 
gentlemen,  so  are  all  the  rights  and  liberties^  and  va- 
luable laws  which  w^  haye.  they  are  all  Gothic.  JBut 
thiS;  was  to  be  pluckefl  put  fro^i  ampngsjt  t}ie  rest  j  and 
because  it  is  Gothicy  ,^hat  men  should  be  punished  for 
ipurder  ;  because  it  is  a  shackle  upon  the  king's  mercy, 
murderers  are  not  to  be  punished. 

•*  Gcntlenjien,  this  attempt  has  a.  near  affinity  with 
^is  prosecution  of  me,  for  a  libel  against  the  go- 
vernment, for  charging  the  king's  troops  with  murder. 
Gentlemen,  I  beg  your  attention  to  this  matter  j  for 
you  see^  they  have  got  farther  now  in  their  systems 
aqd  doctrines ;  and  the  mere  charging  of  the  king's 
troops  with  murder  is  to  be  considered  as  a  seditious 
libel  against  the  king  and  the  government !  But  what 
thougjit  the  house  of  lords  at  the  time  of  the  Revolution 
upon  this  Gothic  custom  ? — King  J:imes  11.  had  cut  off  and 
murdered  many  of  the  peers,  ui^der  a  sham  trial  of  com- 
mission of  peers,  whom  he  picked  out.  At  the  revolution 
they  took  care  to  secure  themselves  from  Such  trials  ia 
future^  and  therefore,  on  the  14th  of  January  1689, 
they  entered  this  among  their  standing  orders  :-r-^  Whereas 
this  day  was  appointed,  for  taking  into  consideration  the 
rcporjt  made  on  the  8th  day  of  this  inst.  January,  from,  the 
lords'  committees,  of  privileges,  concerning  the  trials  of 
peers;  after  due  consideration  had  thereof,  it  is  resolved, 
by  the  lords  -spiritual  and  temporal  in  parliament  assem- 
bled, that  it  is  the  ancient  right  of  the  peers  cf  Englana 
to  be  tried  only  in  full  parliament  for  any  capital  offences  ; 
and  it  is  ordered,  that  this  resolution  be  added  to  the' 
roll  of  standing  orders  of  this  house. — This  was  to. secure 
themselves  ;  but  when  they  had  done  this^  some  noble  spi- 
rits amongst  them  being  alarmed  and  apprehensive,  lest^ 
under  this  pretence,  in  future  times,  the  subject  might  be 
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deprived  of  his  right  to  prosecute  those  who  had  c0fJi': 
mittcd  murder :  they  (three  days  iifterwards)  on  the  I7tl^ 
of  January,  entered  the  following  declaration: — •  It  is 
declared,  by  the  lords  spiritual  a^d  tenjporal  in  parliament 
assembled,   that  the  order,  made  the   14th  day  of  ^i^ 
inst.  January,  concerning  the  trials  of  peers  in  parliament, 
shall  not  be  understood,  or  construed,  to  extend  to  any 
appeal  of  murder,  or  other  felonV}  to  be  brought  against 
any  peer  or  peers :  and  it  is  ordered,  that  this  declara- 
tion be  entered  on   the  roll  of  standing  orders  of  this' 
house.* — The  peers,  sk  the  Revolbtion  (all  Gothic,  as  it 
was),  took  this  right  of  the  subject,  and  hugged  it  to  their 
bosoms  \  and  this  too  in  their  own  case  against  themselves. 
They  would  riot  themselves  be  exempted  from  a  possibility 
of  being  pros^cutecj  tojudgment,  thgtjusticclnightbe  done 
for  the  lives  6f^  the  king's  subjects,  'fven  if  slain  hy  them-' 
selves.     However,  gentlemen,  this  Gothic  right  of  appeal 
is  not  as  yet  taken  from  us ;  and  I  do  firmly  believe,  that 
by  the  resolution  which  I  shewed,  and  by  the  message 
which  I  sent,  and  by  the  libel  which  I  published,  (if 
such  things  be  libels,)  I  do  believe  I  have  the  merit  of 
putting  off  (at  least  for  that  time)  so  infamous  an  at- 
tempt.    Infamous  four-fold,  if  you  consider  the  doctrine 
now  brought  forwani. — ^ITie  king^s  troops  shall  not  even 
be  charged  with  murder  ?     Observe  then  what  follows : 
the   king  perhaps    will   not  pursue 5'' the  subject  «hall 
lose  his  right   of  appeal;  and  you  shall  not  even  dare 
IP  say  that  the  king's  troops  have  committed  murder. 

**  I  have  already  taken  up  much  of  your  time,  but  I  hope 
that  the  importance  of  the  doctrine  brought  forward  m 
this  case,  as  it  is  the  first  (there  is  no  precedent  of  such  a 
one),  I  hope  that  shall  be  my  justification. — ^Gentlemen, 
I  will  now  come  to  the  advertisement  itself :  thfe  Attomey- 
Ckneral  says  it  is  a  scandalous  publication:  and  )ie  ha9^ 
rcpc3te4  all  thpse  terms  which  I  h?vc  before  mentioned 
•  '    •■■■        "    '        •     ■■    •  '^  to 


tb  you.— Now,  gentlemen,  pray  consider  witl^  yourselvet 
to  what  purpose  has  he  done  this  ?  Look  at  the  infoxina- 
tion,  (you  have  a  right  to  carry  it  out  of  the  court  with 
you ;)  see  if  you  can  find  any  such  charge  in  the  informal 
tion  J  see  if  you  can  find  any  thing  tantamount  to  ribaldry, 
or  scurrility,  or  Billingsgate ^  or  balderdash.  These  make  no 
part  of  the  information  iat  all.    He  has  done  it  merely  to 
mislead  and  inflame.     But  he  complains  of  scand^ilous 
publications  !  Who  has  most  cause  to  complain  of  scan- 
dalous pubtications  (taking  the  nation  as  divided  in  opinion 
ibctwecn  the  Tory  and  Whig  doctrines)?  Who  has  most 
reason  to  complain  of  scandalous  publications  ?  Read  Dn 
ShMeare  and  the  Archbishop  of  York  !  a  pensioner  of  the 
crown,  and  an  Archbishop  just  created  so  by  the  crown! 
Sec  how  they  have  treated  the  Presbyterians!   And  yet, 
I  presume^  liiey  arc  as  respectable  a  part  of  the  king's 
subjects    as   the   king's  soldiers!    I   think   that   to   ali- 
enate the    minds  of    the    Presbyterians,    or  of    othe^ 
from  them,  is  doihg  no  great  service  to  this  country ! 
Why  not  prdsecutc  for  that  i    No  ;  pensions  and  mitres 
shall  reward  them!  But  not  to  talk  of  these  general  mat- 
ters, the  Attorney-General,  in  a  prosecution  of  me  for 
a  particular  advertisement,  t|unks.  it  his  place  to  talk  of 
scandalous  publications.     Pray  take  die  two  individuals, 
the  Attorney-General  and  myself,  which  of  us  two  has 
most   cause   to    corn  plain    of    scandalous    publications* 
Judge  fairly  between  us  :  he,  a  gentleman  in  great  oflSce  5 
a  gentleman  necessarily  exposed  to  the  difference  of  opini- 
ons about  his  conduct :  myself,  an  obscure  man,  who  never 
was  a  candidate  either  for  honor  or  for  profit ;  who  have 
no  claim  to  the  notice  of  the  public.     Compare  this  with 
the  situation  of  that  gentleman,  then  compare  the  ribal- 
dry and  the  scandal  that  has  been  published  about  both; 
and  judge  which  ought  most  to  have  talked  of  scandal  in 
this   prosecution.      Gentlemen,  I   have  h^d   \iv^  Yvorcisit 
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to  be  burnt  in  cflSgy,  and  I  sa^y  myself  Qonywtk^d  to  tb^ 
fiames.  I  have  been  sun^  aboi^t  the  streets  ^x^  bali^adj^ 
and  I  saw  a  little  pert  parson  cqck^d  up  upon  a  stick  in 
the  singer's  hands.  The  neyirspap^rs  foi;  some  years  were 
cvep  sick  of  my  napie.  Even  my  clothes  afforded  an  en* 
tertainment  for  tlie  wit  of  tl^t^  theatre  :  as  for  caricatures^ 
I  have  myself  bought  enough  pf  them  to  furnish  a  rpom< 
piy  rooms  are  but  small^  .a§  you  may  easily  suppose.— 
My  life  has  beep  written,  witJ^  my  name  at  length,  and 
the  Atheist  and  macoroni  parson  printed  at  the  bottom 
of  a  print  in  th^  frontispiece^.  Atheist  !  and  with  .  my 
name  at  lengtli !- — Scandalous  publications  to  be  sure, 
should  be  urged  by  that  gcntleraian  agaUist  me^ 

^*  Gentlemenj  I  have  never  cpipplained  of  those  Lmpu- 
tations»  1;  protest  (except  witlji  very  ignorant,  very^pcor 
creatipres,  ^nd  it  does  not  signify  what  they  think,)  { 
don't  think  those  ipputations  ever  hurt  my  characr 
ter;  and  if  they  have,  I  will  take  the  chance  of  time 
to  refute  them.  There  was  indeed  one  imputation  that  I 
jbelieve  did  get  so^iie  ground  ^  and  I  thank  the  Attorney- 
General  for  now  relieving  me  from  it :  it  was  the^  worst 
pf  all  t^e  pther — a  corrupt  pensioner  of  the  crown*— 
'That  was  an  imputation  wbich  I  belieye  did  stick  by 
me  ;  biif  there  is  np  ponder  at  that  at  all :  I  did  not  even 
for  that  so  muclji  as  accuse  the  publications  and  the  wri* 
ters  ;  it  is  the  practice  pf  the  tipies;  and  the  corruption  of 
the  rpinister,  that  libelled  me !  Every  man  may,  without 
being  absurd,  suspect  his  neighbour  of  corruption,  with* 
put  any  specific  charge  brought  against  him,  Gooi 
pod!  in  a  pation  of  lepers  Jike  this,, who. can  expect  t9 
be  thought  clean  I  However,  \  agree  with  the  Attorney* 
General  in  all  that  he  has  saidi  generally  against  scanda- 
lous publications :  they  ought  to  .be,  and  the  la,ws  ,(with7 
out  straining  thejcn)  are  Jio^v  sufBcient  to  caus'e  them  to 
J)e  suppressed.     But,  gentlemen,  I  shall ^nevcr  be  found 
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in  the  list  of  thp^e  dealers  in^scand^l.    Well,  but  in  the 
i^dverti^cment  he  tells  you,  there  is  scurrility,  Billings- 
gate, ribaldry,  ^nd  balderdash.     The  gentlemen  of  the 
la>ylpVe  to  go  by  precedents.  The  Attorney-General  founA 
a  precedent  for  it,^  apd  therefore  (without  considering  ^yhe* 
^her  it  would  apply  or  not  in  this  case)  he  made  use  of  it 
to  eke  out  the  time*     Mr.  Noy,  the  Attorney-General,  in 
the  Star-Chamber,  prosecuted  a  man  for  speaking  dif- 
respectfully  of  stage  jplaya;  and  he  said,  that — *  It  may  be 
fit  enough  and  lawful  to  write  against  plays,  by  men 
that  have  a  missim :  and  they  must  do  their  errand  'm 
inannerly  terms,  as  other  men  expect  to  bear  with  them. 
^Ir.  Prynne  had  no  mission  to  ftieddle  with  those  things, 
to  $ee  whether  men  should  na>  return  to  gentilism.    The 
terms  which  he  useth  are  such  as  he  finds  among  the  oys- 
ter-women at  Billingsgate,  or  at  the  common  cpnduits  — 
Mr.  Prynm  had  no  mission,  it  seems,  to  prevent  men  from 
turning  heathens  \  and  therefore  he  ought  not  to  endea- 
vour to  prevent  them  from  turning  heathens !     Put  how^ 
€ver,  gentlemen,  if  I  have  used  Billingsgate^  and  those  bad 
ferms  with  which  he  charges  me,  I  shall  not  be  angry 
yritb  the  Attorney- General,  but  very  much  obliged  to 
him,  if  he  wiU  help  me  to  correct  my  language,     I  ana 
^rry,  however,  to  find  that  he  does  not  intend  I  ^\\ 
have  much  benefit  by  the  example  of  his  own.     He  has 
diarged    the    advertisement    with  impudence   too:    an4 
It    seems,    gentlemen,    by   what    I    heard    from    him 
sa  the  other  trials,    and   in    this,  to    be  a    very   lucky 
ampudenfiC    for    me«    for  he    did  say,    that    <  Wickei 
is   a   t<^rm    too    high    for   this    advertisement.' — These 
.are  the  very  words ;    I  tpok   them    down :    wicked   ijs 
A  term  too    high    for   this   advettisement — upon  what 
ithen,  does  hp  expect  to  gain  a  verdict  ?    He  said,  too, 
4jmt  ij5  impU^Hepce  disarmed  its  wickedness!    Why,  gen- 
tlemen. 
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fkmen,  that  was  in  phin  words  telling  the  jury  (if  xhtf 
had  at  all  adverted  to  what  he  said)  that  they  had  nothing 
to  do  with  that  advertisement  5  for  if  it  is  not  high  enough 
to  be  wicked,  it  is  too  low  for  the  verdict  of  a  jury. 
Yott  have  nothing  to  do  with  legal  wickedness  5  :i  man 
ca»Rof4>e^rosccuced  for  scurrility  and  impudence  ;—:biit 
where,  in  whit4i  words  of  that  advertisement,  is  thisscuni- 
lity  and  Billingsgate  ^  In  which  sentence  is  the  unmeaning 
ribaldry  and  balderdash  ?  Billingsgate,  I  believe,  is  a  term 
taken  from  a  drunkard's  table.  Balderdash  (if  it  means 
any  thing)  me.ms  a  rude  mixture,  a  confused  discourse. 
Does  he  prosecute  a  rude  mixture,  and  a  confused  discourse  ? 
If  its  aim  and  its  object  arc  difficult  to  be  found  out,  is 
that  an  object  of  prosecuSbh  ?  In  that  case,  it  might  as 
well  have  been  written  in  Hebrew.  But,  gentlemen,  all 
this  was  merely  to  inflame  and  .misled  you ;  and  there- 
fore I  shall  not  dwell  upon  it.  But,  gentlcitien,  whilst 
he  has  been  mispending  the  time  of  the  court,  in  that 
which  makes  no  part  of  the  information  \  I  mean  its 
falsehood.  Falsehood  is  a  part  of  the  charge,  and  it  is  a 
criminal  and  an  odious  paijt  of  the  charge  \  and  if  you 
^n't  find  it  in  the  advertisement,  you  cannot  give  a  com* 
plete  vefdict.    Falsehood  i^  a  part  of  the^iqaonster  which 

he  has  exhibited :  and  if  one  limb  of  it  is  wanting,  you 
cannot  give  him  a  verdict. 

<«  Gentlemen,  I  shall  prove  the  assertions  of  tHe  ad* 

vertisement  to  be  true  by  my  evidence;  ^nd  I  will  not 

now  delay  you  with  them.  And,  gentlemen,  I  shall  prove 

to  you  a  thing  which  may  now  perhaps  be  a  little  useful  to 

my  character ;  (if  it  swflFers  junder  that  stigma  of  BiUbigS" 

gate,  and  balderdash,    and  incendiary   intentions,    with 

which  I  am  charged)?  for  I  shall  not  only  prove  that  the 

motion  was  made,  the  money  collected,  and  paid,  but 

I  shall  prove  to  you^  that  the  advertisement  of  the  first  sum 

I  "  did 
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.did  produce  the  second.  The  Attoraey-Gerieral  ^ays,  it  was 
only  a  fetch  to  fly  In  the  face  of  the  law.  It  was  tl  fitch.  It 
fetched  50/.  more  ;  and  I  will  prove  to  you  that  it  did  so, 
I  will  tell  you  the  person  who  sent  it,  and  the  person  whp 
conveyed  it  to  me;  because -the  purpose  for  which ^ the 
money  was  given,  the  gentlemail  who  Subscribed  it«  and 
the  gentleman  who  conveyed  it^  are  all  worthy  of  cack 
other.  The  hioney  came  from  Sir  Stephm  Theodore 
Janssetty  who  is  now  out  of  the  reach  of  envy :  it  wa« 
CQnveyed  to  me  by  Mr.  Alderman  Oliver^  who,  though 
living,  is  equally  out  of  the  reach  of  ciensure ;  and  it 
was  paid  for  the  purposejfor  which  it  is  declared*  And, 
gentlemen,  I  am  the  rather  inclined  to  prove*  these  cir- 
cumstances to  you,  because  bis  lordshi{>,  in  his  charge 
to  the  jury,  on  one  of  the  latter  trials^  finding  that  no 
evidence  had  b(en  brought  of  *  the  truth  of  the  assertions 
in  the  advertisement,  was  pleased  to  forget  a  doctrine  I 
have  sometimes  heard  about  truth;  and  threw  in,  as  a 
make-weight  into  the  scale,  an  insinuation  of  the  po^ 
sible  falsehood  of  the  advertisement.  His  lordship  said) 
he  <  did  not  believe  such  a  proposal  had  ever  been  made, 
or  such  money  contributed,  or  paid,  or  even  such  a 
society  named  existing.  He  hoped  there  were  no  per- 
sons capable  of  such  an  act ;  he  hoped,  and  therefore  he 
believed  P  It  is  a  tolerable  insinuation  to  a  jury !  He  hopes 
there  are  no  men  capable  of  such  an  act  1  What  dismal  act 
must  this  be  ?  It  must  surely  be  some  act  that  excludes 
a  man  ever  after,  surely,  from  being  admitted  to  sit  cheek 
by  cheek,  and  laugh  and  joke  together  with  his  lordship. 
It  must  surely  be  an  act  of  that  kind  that  a  man  must  be 
held  in  abhorrence.  No  honest  man  could  keep  one 
company  after  it.  *  He  hoped  there  were  no  men  capable 
of  such  an  act,  and  therefore  he  believed  it.'  After  thi^, 
the  Attorney-General,  from  his  lordship,  took  thfi(  same 

cue ; 
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toe ;  artd  therefore,  in  a  racideeding  trraff,  he  too  insinuafecfy 
that  the  subsctlption  was  a  mere  pretence,  (a. fetch  he 
called  it)  to  colour  the  adymisem^nt*  i  own,  when  hb 
lordship 'hdped,  and  /Afr^r^'  believed,  i  was  in:  somt 
fzin  for  my  own  existence;  and  though  I  stood  close  at 
iiis  elbow,  I  did  not  know  but  he  might  believe  next, 
'that  therp  was  no  such  person  as  myself  existiiiig  in  tb^ 
worlds  And  yet  I  have  heard  his  lotdsBip  say,  on  other 
trials,  {and  if  I  misrepresent  him  he,  will -do  justice  to 
himself^)  I  have  heard  ^im  say-r— rWhatf  shall  n6t  a  judge 
and  a  jury  know  and  believcwhatevery  one  else  knowsand 
belfcves  ?— (and  it  was  upon  a  trial  for  a  libel}r-Sha}I 
they  alone  be  supposed  ignorant  of  these  krio\vn  and  .no- 
torious facts  which  no  one  else  in  the,  court odoubts  i' — As 
I  do  not  therefore  know  which,  of  these  two  doctrines  his 
lordship  may  adopt  on  this  occasion,  ^.^M^d, cannot  tell 
what  he  may  believe,  (because  I  do  not  know  upon  all 
subjects  what  he  may  hope,)  I  shdl;  therefore  -prove  the 
truth  of  my  advertisement.  And  when  I  have  dossc 
that,  periiaps,  gentlemen,  you  wiU  be  tcdd  (aslhave 
heard  it '  said)  that  false  in*  the  information  staijds  for 
.nothing J  and  is  no  part  of  the  charge;  though,  observe, 
if  I  ortiit  proving  the  truth,  they  will  not  fail  to  aggra- 
vate the  charge,  by  insinuation  and  falsehood.  ,Now  ihen, 
gentlemen,  I  come  to  the  very  great  offence  of  ^11:;  to  that 
which  does  indeed  make  a-part  of  thcinformiitioo,  but  has 
made  no  part  (except  in  assertion)  of .  the  Attwtiey-Gc- 
neral's  harangue. ---I  mean,  chargiTig  the  kiijg's  troops 
with  rnurder.  lam  told,  that  it  is  not  for  any  of  tbo^c 
assertions  about  siibscripti6n,  and  payment,  and  coUec- 
ti6n,  that  I  am  prosecuted;  but  it  is  for  charging  the 
'  king's  trodps  with  murder.  There  the  Attomey*General 
•aid,  he  *  put  his  finger/ — I  have  not  charged  the  king's 
trooj^s  wiih  murder  ^  there  is  nptany  such  assertion  in 

the 


Hie  ad^ertibniefit .    There  c^ti  te  ria  charge j  M  truthi  or 
Ifals^Hood,  ijttt  in  an  ^^sertioii. 

"  Geiitleliieri,   1  have  no  more  asserted,  t&at  tlid^fe 
were  any  persons  murderfed/ than  T  haVe  asserted  that 
they  haVe  left   behind  tHetrt '  'widows,  orphans,   or  aged 
jrareht^..    Perhaps  no  j^ersbni  were  liiurdeied,  perhaps 
no  ^ers6n^  were  even  killed  at  Lexington  Titid  Concord  oh 
the  i^h  bf  Apiil,    177 J.    Perhaps,   if  there  were  any 
"klfled,  they  ^-ere  stich  as  they  have  left  behind  themj  iicti- 
ther  wlHbWsi  orphans,  dt 'aged  parents.     The  iadvertise- 
bierit  does  not  assert  any"6f  thdse  things.  There  is  indeed 
^  de^crtptiori  in  thfe  advertisemefnt  of  certain  persons,  for 
AvKbfee  iise  a  collection  was  made :  if  there  arc  ho  ^uch 
'|)erson8,   thie  intended   charily  wiU  riot  take  place.      I 
indeed  suppose  the  charge  to  be  true.  Others  had  charged 
the  king's  troops  with  this  murder,  nine  days  and  niore 
before  my  advertisement,  t  have  shewn  you  where,  in  tlifc 
•iame  hewsjpaper  of  May,  the  30th  and  31st,  1775>  signed 
by  the  ageht  of  the  provirice.    I  supposed  that  charge 
true;  burl  did  not  make  it;     I  took  it  as  I  found  it* 
The  charge  was  in  all  thi  riewspapcrs  of  May  30th  and 
31st,  1775.     Why  not  prbseciite  those  that  brought  the 
charge  ?  The  cfhatgc  was  authenticated  in  the  most  formal 
'maimer :  brigtnal  affida^ts^  t^ken  on  the  spot,  were  lodged 
with  the  Lord  Mayor  of  London.    The  charge  was  not 
anonymous ;:  it  was  signed  by  the  agent  of  the  province 
where  the  murders  were  committed ;  it  was  signed  bjr 
Mr.  Arthur  L^.     He  publicly   avowed  it  every  where* 
He  sat  daily  ifi  this  court,  with' the  chief  justice  and  the 
Attorney-General,  publicly  as  an  advocate :  he  was  re- 
tained on  one  of  the  trials  %  he  stood  up  to  avow  it  ^  his 
lordship  knew  what  he  was  going  to  say,  and  would  not  per** 
mit  him  to  speak :  it  was  in  the  first  trial  at  Wesfmttuter. 
You  see  then  (nay,  you  know  it  from  a  thousand  public 
cations)  that  tliis  was  not  a  wanton  suggestion  of  my  own  5 

nor 
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nor  yet  ligbtly.  taken  up  upon  a  slight  rumour :  but  it  ^asso 
given  to  the  publici  that  no  man  could  reasonably  think  of 
it.  The  Gazette^  published  by  authority,  desired  cverf 
man  to  suspend  his  belief,  in  declared  answer  to  vhid 
these  affidavits  came.  It  has  never  since  been  contra^ 
dieted,  even  by  that  very  authority  that  desired  us  to 
suspend  our  belief.  But,  gentlemen^  though  I  did  not 
make  the  charge  in  this  advertisement,  to  save  trout)le  I 
am  willing  to  have  it  understood,  that  I  did  make  the 
charge  in  the  advertisement :  I  do  again  make  it  now.  \ 
did  not  word  that  part  of  the  advertisement  in  the  descrip- 
tive manner  in  which  it  stands  through  caution,  and  as  a 
subterfuge  to  insinuate  a  charge  which  I  was  afraid  to 
make:  so  far  from  itj  that  I  do  tell  you  again  I  allow  the 
charge. 

**  I  believci  gentlemen,  these  murders  will  never  be  for- 
gotten as  long  as  the  history  of  this  country  shall  remain; 
for  the  murders  of  that  day,  the  19th  April,  have  been  pro- 
ductive of  all  that  slaughtei:  which  has  happened  since,  and 
of  all  that  which  is  still  to  come.  Suppose,  then,  gen* 
tlemen,  if  you  please,  that  I  had  charged  the  king's 
•troops  with  murder.  Well,  what  then  ? '  How  follows  the 
libel  against  the  king  and  the  government  ?  For  you  must 
take  notice  .that  the  accusation  in  the  information  is  not 
that  I  have  charged  the  king's  troops  with  murder.  That 
would  not  have  supported  an  informatfori :  an  informa* 
tion  could  not  be  supported  upon  that  charge.  The  charge 
against  me  i^,  that  I  have  charged  the  king  and  the 
gdvernment  with'  murder.  And  to-day  the  gentle- 
man has  spoken  a  little  more  plainly  than  he  did  be- 
fore. To-day  he  says,  that  *  I  have  charged  the  per- 
-ton^  employed  by  governrtient  with  being  guilty  of 
jmurderv  5ind  consequently  those  who  employed  thenni 
are  involved  in  the  same  guilt.'  This  is  the  charge 
^^linst  m^  V  but  how  does  he  draw  the  consequence  F 

Is- 
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Ts  that  to  be  found  iri  the  advertisement  ?  Does  every 
man,  that  says  a  soldier  has  committed  murder,  involve 
the  king  and  government  in  the  commission  of  that 
murder  ? 

*«  Gentlemen,  I  have  not,  in  my  advertisement,, even 
charged  the  ministers.  But  if  I  had,  I  hope  the  mi- 
nisters or  the  troops  are  no  part  of  that  government 
vhich  you  acknowledge ;  at  least  I  am  sure  the  troops 
do  not  make  a  part  of  that  government  under  which 
I  was  born<5  they  do  not  make  a  part  of  that  go- 
vernment to  which  I  have  repeatedly  sworn,  and  always 
held  the  most  faithful  and  firm  allegiance  ;  and  I  will  say 
more,  they  do  not  make  a  part  of  that  government  under 
which  I  will  ever  silently  live.  Indeed,  gentlemen,  Mr.  At- 
torney-^General  seems  to  think  the  troops  something  moife 
sacred  even  than  government ;  for  he  said,  in  aggravation 
of  the  charge,  that  it  was  not '  only  a  libel  against  govern- 
ment, but  even  against  the  soldiers  in  our  service.' — If  he 
should  happen  to  forget  this  also,  the  counsel  who  answered 
him  at  the  time,  and  took  notice  of  it^  I  hope  will  remem- 
ber it — *  not  only  a  libel  against  the  government,  but  even 
against  the  soldiers  in  our  service  5'  so  that  the  troops 
arc  something  more  than  the  government !  I  believe  they 
are  intended  to  be  made  so;  for  ours' is  a  government  of 
laws,  not  a  government  at  will,  either  by  troops,  com- 
manders-in-chief, ministers,  or  kings.  Consider,  gen- 
tlemen, that  the  king's  troops  are  only  tolerated  in  this 
country  for  the  purpose  of  foreign  defence.  They  h^vc 
been  but  of  late  years  tolerated  in  time  of  peace.  They 
have  only  an  annual  existence ;  which  existepce  expires 
yearly,  unless  regenerated  by  yearly  vote.  Now,  gentle- 
men, consider  r  Hanoveria(Tis,  Hessians,  Brunswickerst 
Waldeckers,  the  very  Indian  Savages,  (for  of  these  are  the 
king's  troops  now  composed,)  all  these,  by  Mr.  Attomey- 
Gsncral's  doctrine,   make  a  part  of  the  blessed  govern- 
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mcnt  of  this  country !  and  to  charge  any  of  the  king  i 
troops  with  murder,  is  to  be  guihy  of  a^  seditious  libel 
against  the  king  and againstthe  government f 

"  Gentlemen,  reflect :  have  not  the  king's  troops  been 
charged  with  murder  ?  Does  there  pass  a  year  where  some 
of  them  arc  not  convicted  for  murder  i  And  in  the  last 
good  old  king's  rpign,  were  they  not  executed  too  for  mur- 
der, when  they  were  convicted  ?  it  is  too  notorious. — ^A 
libel  to  charge  the  king's  troops  with  murder !  I  be- 
lieve nobody  ever  dreamt  it  was  a  libel  against  the  go- 
vernment, or  even  against  the  ministry,  to  say  that  some 
of  the  king's  troops  have  committed  murder.  If  such 
a  charge  is  false  and  malicious,  (and  a  fals€  and  malicious 
charge  may  be  made  against  the  troops  as  well  against  an- 
other person,)  it  may  be  a  libel  against  them,  just  as  itwould 
be  against  any  other  of  the  king's  subjects  ^  and  they  must 
seek  the  same  remedy.  They  are  not  nearer,  nor  I  hope 
dearer  than  we  are ;  than  any  other  of  the  king's  subjects. 
-^How  long  have  the  troops  be^n  those  privileged  charac^ 
ters  ?  Suppose  I  had  said  (as  I  believe  I  might  truly),  and 
as  I  know  it  has  been  said,  that  many  murders  have  been 
committed  by  the  king's  patents  j  does  any  nian  think 
that  ^e  Attorney-General  would  have  prosecuted  that  aa 
a  seditious  libel  against  the  king  and  government  ?  And 
yet  the  king's  patents  are  just  such  as  he  pleases  to  make 
them  ',  they  are  of  his  own  begetting,  and  much  more  as 
he  pleases  to  make  them,  than  even  his  children.  But  the 
troops,  what  are  they  ?  What  are  they,  Whose  origin  we 
know  ?  What  arc  those  who  are  of  our  own  cotitotry  ?-*• 
£lany  of  theni  felons,  taken  fro^  gaols  and  rescued  from 
^e  gallows.  Of  these  are  the  king's  troops  composed. 
And  is  it  wonderful  to  charge  the  king's  troops  with  mur* 
der  ?  But  it  is  too  ridieubus;  I  am  sure  the  Attorneys 
General  does  not,  he  will  not,  pretend  to  say,  that  every 
particular  charge  against  some  soldier  ot  soldiers  for 
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feiiircier,  is  a  iseditious  libel  against  the  king  and  govern- 
tnent !  He  will  not  say  so.  Suppose,  gentlemen,  some 
bf  the  kihg's  peace*ofEcers  had  been  charged  with  mur- 
der. It  has  often  happened :  constables  and  peace-of- 
ficers may  exercise  their  authority  in  an  illegal  manner  } 
ihcy  may  kill  men  instead  of  arresting  themi  They  have 
done  it ;  they  have  been  sometimes  tried  for  it.  Are 
hot  they  as  nriuch  the  king's  officers  as  the  troops  ?  Some- 
thing niore  so,  I  suppose ;  for  they  are  the  officers  of  the 
real  government  of  the  country  5  the  officers  of  the  laws, 
and  yet  was  ever  any  man  prosecuted,  or  would  any  maii 
how  be  prosecuted,  if  he  charged  a  pack  of  constables 
with  having  committed  murder  ?  Would  that  be  a  libel 
against  the  king  and  the  government  ?  It  could  not  be. 
Gentlemen,  suppose  some  of  the  soldiers^  as  brutal  a^ 
Kirk^s  lambs,  (soldiers,  for  their  dfuelty,  known  by  that 
hame,)  should  renew  again  the  horrid  barbarities  Which 
khey  committed  in  the  west  5  would  it  then  be  a  seditious 
libel  to  say  that  they  had  committed  murder  ?  I  do  not  say 
iior  know,  that  the  king  has  at  present  among  his  troops  any 
hmbs  of  KirVs  breed  \  biit  I  ani  sure  he  had  iri  1768  ;  be- 
cause I  then  saw  them  not  only  commit  murders,  but  other 
barbarities  which  not  a  saVage  hardly  would  commit.  I 
^avtr  one  of  the  king's  troops  run  his  fixed  bayonet  lindet 
the  shoulder-^biade  bf  a  poor  man,  because  he  could  not 
get  lindeir  a  rail  time  eiiough  biit  of  his  way ;  I  saw  a 
womaii  with-child  wounded ;  a  ginger-bread  woman  mur- 
dered, as  she  sat  at  near  a  quarter  of  ist  mile  distance; 
Were  not  they  murdered  ?  Were  not  these  murders  cdm- 
initted  by  the  king's  troops  ?  By  as  numerous  a  body  erf 
the  king's  troops  as  those  who  committed  the  murders  at « 
Lexington?  Gentlemen,  there  was  a  person  present; 
I  don't  know  that  I  have  a  right  to  mention  his  name  \ 
but  he  said  be  had  served  as  a  surgeon  under  Sraddock  in 
Ametka^  and  be  told  the  justices  of  tfaft  ^^g^  ^-^x.^  «h^^ 

H  H  a  "^"^ 


4^8  FORENSIC  CLOQUEHCE. 

in  that  country,  he  had  never  seen  murder  so  wickedly, 
so  wantonly  committed.  But  perhaps  the  Attorney-Ge- 
neral does  mean  still  to  prosecute  me  for  calling  them 
murderers.  Why  should  he  not?  It  is  nine  years  ago ! 
I  don't  know  but  that,  as  soon  »as  this  prosecution  is  over 
(if  you  should  establish  this  doctrine),  he  may  follow  it 
with  another  prosecution  for  that  libel  too.  The  same 
printer  can  prove  it :  and  I  shall  not  deny  it. — ^But  the 
Attorney-General  will,  I  know,  from  necessity,  be 
obliged  to  say,  that  is  a  very  different  case  from  charging 
some  individual  soldiers  with  murder.  The  king's  troops 
here^  he  will  say,  acted  in  "^ that  capacity,  as  the  king's 
troops,  in  a  body,  under  their  officers,  and  in  a  military 
manner,  as  a  part  of  the  king's  army. — ^Well,  it  may  be 
so ;  but,  however,  that  is  more  than  he  has  proved  to 
you.  If  you  believe  that,  you  must  take  his  word  for 
it,  or  you  must  have  it  from  the  evidence  which  I  shall  pro- 
duce. But  if  the  Attorney-General  makes  or  attempts  to 
make  this  distinction  to  you,  gentlemen,  between  indi- 
vidual soldiers  and  those  acting  as  part  of  an  army,  I 
must  then  entreat  him  to  draw  the  line.  None  has  yet 
been  drawn  ;  but  he  must  do  it  before  you  can  give  him 
a  verdict.  If  he  will  give  up,  as  I  am  sure  he  will,  that 
to  charge  any  individual  soldier  with  *  a  murder,  is  not 
a  seditious  libel  against  the  king  and  government  j  he 
must  then  draw  some  line.  He  will  tell  you,  I  suppose, 
whether  it  is  a  regiment  or  a  company,  or  a  Serjeant's 
guard,  or  a  corporal's  guard;  what  number,  and  how 
commanded  it  is  ;  that  draws  the  line,  and  makes  it  an 
offence'  against  the  king  and  government,  and  makes  it 
a  seditious  libel  to  ch^ge  them  with  murder.  Look  af- 
ter him — see  if  be  draws  you  that  line.— He  must  like- 
wise, gentlemen,  whe^  he  has  drawait,  shew  you  this 
law  for  it;  and  then  he  must  prove  that  the  troops 
I  have  charged    fall  within  that  line;  and  if  he  does 
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ail  this,  if  he  draws  that  line,  and  establishes  it  by 
law,  and  proves  that  the  troops  I  have  charged'  are  within 
that  line  which  he  establishes  by  law  j  then  you  are  bound 
to  give  a  verdict  against  me ;  and  if  he  would  do  that, 
I  would  at  once  save  him  the  trouble  of  a  trial.  If  he 
can  xlraw  that  line,  T  will  not  keep  the  court  a  moment. 

*<  Gentlemen,  I  will  be  boM  to  say,  that  the  whole  army 
together,  foreigners  and  natives,  with  all  their  officers, 
and  the  commander-in-chief, — aye,  and  the  king  himself 
at  their  head, — is  no  part  of  the  government  of  this 
country ;  nor  can  they  lawfully  put  to  death.  I  said, 
gentlemen,  sometime  ago,  that  there  never  had  before 
been  brought  a  prosecution  upon  such  a  charge  as  this.  ~ 
Now,  it  is  true,  that  a  part  indeed  of  the  charge  against 
honest  John  Ltllhurne^  upon  one  of  his  trials,  was,  that 
he  had  accused  the  soldiery  of  having  committed  murder ; 
and  his  words  were,  (besides  the  word  murder^  which  he 
expressed  at  length,)  that  they  had  committed  murder, 
by  *  shedding  the  blood  of  war,  in  the  time  of  peace  :'  and 
he  had  likewise  called  their  general  by  name,  a  murderer. 
But,  gentlemen,  it  must  be  remembered,  that  this  prOf 
secution  was  brought  when  the  army  were  indeed,  defactoy  ^  ^ 
the  government  \  when  there  was  neither  king  nor  par- 
liament, but  the  army  governed  alone.  Then  indeed 
it  was  natural  enough  to  call  the  troops  the  government, 
and  to  reckon  it  a  seditious  libel  against  the  government, 
to  charge  them  with  murder.  Since  that  time,  the  At- 
torney-General will  find  no  such  prosecution.  However, 
gentlemen,  even  then  a  LoHdon  jury,  faithful  to  their 
duty,  in  spite  of  the  judges  and  the  Attorney -General, 
(who  then  held  the  very  same  language  which  the  Attor- 
ney-General holds  now,)  in  spite  of  all  threats,  at  that 
perilous  time,  a  London  jury  in  this  very  court,  sitting  ia 
those  places  where  you  now  sit,  did  justice  to  their  own 
consciences,  and  they  acquitted  him,  as  you  must  ra^i 
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unless  you  choose  to  exciiange  the  laws  of  the  land^  ^n(\ 
hare  military  execution  take  placet  this  country.  A 
standing  army,  in  the  time  of  peace,  is  a  monster  to 
the  free  constitution  of  this  country;  it  has  but  very 
lately  been  suffered ;  and  one  of  the  great  arguments 
that  has  beep  urged  by  those,  y^ho  have  from  age  to  age 
opposed  a  standing  army,  was,  tha^  they  would  be  thence- 
forward used  as  they  now  are.  The  pensioners  of  the 
crown,  and  the  friends  of  arbitrary  government,  ridiculed 
such  a  supposition.  They  said,  it  was  impossible- that  such 
a  time  could  ever  arrive.  I  have  read  their  arguments : 
they  were  then  afraid  of  this  use  of  troops  *,  and  there- 
fore, those  -^ho  opposed  the  establishment  of  the  army, 
gave  it  as  (heir  reason. 

*^  Gentlemen,  the  courtiers  ridiculed  the  thought, 
that  such  a  time  cduld  ever  arrive,  or  that  the  soldiers 
in  this  country  would  ever  be  so  employed.  Now, 
what  would  our  fathers  have  said,  if  any  chief  jus- 
tice or  Attorney-General  had  at  that  time  hinted,  that 
the  soldiers  should  not  only  be  so  employed,  instead  of 
the  civil  officers  of  justice,  to  enforce  the  law  upon  the 
subject  J  but  that  they  should  also  have  a  ppvilege,  when 
they  are  so  employed,  which  the  officers  of  justice  never 
pretended  to  ?  Any  man  who  had  broached  such  a  doc« 
-trine  (before  the  crown  had  got  a  firm  possession  of  z 
perpetaal  army),  such  a  man  would  have  been  hooted  a^ 
by  both  parties :  by  the  court,  (not  that  they  would  have 
disliked  the  doctrine,  but)  because  the  secret  would  have 
been  let  out  too  soon«  But  now  this  same  doctrine  has 
made  the  chief-justice  an  ear),  and  shall  make  the  Atfor* 
ncy-Gencral  a  chief-justice. 

<*  Gentlemen,  J  must  entreat  you  to  call  to  memo- 
ry, in  what  light  military  execution  has  always  hithertq 
been  considered  in  this  country :  and  shall  give  you 
(for  it  is  worth  the  while)  the  circumstances  of  the 
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military  execution  at  Glencg.  *  (][  published  the  pamphlet^ 
that  aUthe  world  might  see  it.)    I  mention  it^  because 
it  happened  about  the  time  of  the  first  establishment  of  a 
standing  army  (in  its  present  form)   in  this  land.     It  is 
but  about  eighty  years  since.     It  happened  immediately 
after  the  revolution.     ^low,   gehtlemen^  who  were  the 
Qlenco  nien  ?  It  is  certainly  acknowledged  by  all^  that  they 
have  been  in  <  the  rebellions  under  Dundee^  and  under 
^uciafi.^r^Thc  time  of  this  slaughter  was  in  very  trouble** 
some  and  unquiet  times^  a^  the  moment  of  the  revolution  ; 
it   was  ^fter  repeated  proclamations  of  indemnity  an4 
pardon.     The  last  proclamation  allowed  them  six  months 
(from  August  to  January)  for  them  to  come  and  take  the 
benefit  of  that  proclamation.     About  six  weeks  after  the 
expiration  of  that  term  the  slaughter  happened  ;  and  about 
twenty -five  or  thirty  of  them  were  killed.     Now,  gentle^ 
men,  let  us  look  for  the  reasons  for  slaughter :  the  Secre- 
tary of  3tate,  Stair,  gives  this  reason  for  that  slaughter  c 
these  are  his  words : — *  Since  the  government  cannot 
oblige  them,  it  is  obliged  to  ruin  some  of  them|  to  weaken 
and  to  frighten  the  rest.'-r-He  goes  much  further.— •  It  is 
a  great  work  of  charity,  to  be  exact  in  rooting  out  that 
damnable  sect.'— r-They  were  not  only  obliged  to  do  it ; 
but  it  was  charitable.  He  goes  further :— *  for  zjust  epiampU 
pf  vengeance,, I  entreat  the  thieving  tribe  of  Glencomzy 
be  rooted  put  to  purpose.'-r-He  says  it  was  *  a  great  advan- 
tage to  the  nation,  that  that  thievihg  tribe  were  rooted 
out  and  cut  oflF.' — -*  When  you  dp  your  duty  in  a  thing  se 
peceuary,  (there  was  a  necessity,  you  see,)— <  to  rid  the 
country  of  thieving ;  you  need  not  trouble  yourself  tp 
take  pains  to  vindicate  yourself  by  shewing  aU  your  or- 
flers.' — *  When  you  ^o  righ^,  you  need  not  fear  any  body/ 
He  adds  further,  gentlemen, — <  Here  is  a  fair  pccasipn  for 
you   to  shew,  that  your  gs^rrison  serves  for  some  useJ-^ 
'4^he$e  are  b^s  ix^structions ;  the  Secretary  of  State's  in- 
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8truc^ion$  to  the  troops : — it  was  ^fair  occcuion  to  shew  diat 
their  garrison  served  for  some  use.     The  King^s  justice  in 
this  will  be  as  conspicuous  and  useful  as  his  clemency  to 
others. — Can  any  murder  be  dressed  up  in  fairer  terms? 
I  defy  the  Attorney-General,  with  all  his  abilities  and 
force  of   language,    to  say  any  thing  in  behalf  of  this 
murder  at  Lexington  in  more  specious  terms  than  Secre- 
tary Stair  has  done.  It  was  charity  to  be  exact — for  a  just 
example  of  vengeance. — I  entreat  the  thieving  tribe  may  be 
Tooted  out  to  purpose. — It  is  a  great  advantage  to  the  nation 
that  the  thieving  tribe  were  rooted  out  and  cut  oflF. — ^When 
you  do  your  duty,  in  a  iKmg^o  necessary^  you  need  not  trouble 
yourself  to  take  the  pains  to  vindicate  yourself  by  shewing 
all  your  orders.     When  you  do  rights  you  need  not  fear 
any  body. — ^Here  is  a  fair  opportunity  for  you  to  shew 
thai  your  garrison  serves  for  seme  «tf^.— And  after  it  was 
done,  he  says,  <  All  that  I  regret  is,  that  any  of  the  sort 
got  away,  and  there  ia  a  necessity  to  prosecute  them  to 
.the  utmost.' — These  are  the  specious  reasons  given  for  this 
slaughter  at  Glenco  by  the  then  Secretary  of  State. 

<«  But, notwithstanding  all  these  fine  reasons  of  theSecrcr 
tary  (who  should  have  been  very  glad  to  have  had  it  consir 
dered  as  a  seditious  libel  against  government,  for  any  man  to 
say  that  that  murder  which  he  had  authorized  was  a  mur- 
der: he  would  have  been  very  glad  of  this  do^rine;  it  would 
have  saved  him),  he  himself  acknowledges  in  a  letter,  that 
there  was  much  talk  at  London^  that  the  Glenca  men  were 
murdered.  There  was  much^  observe,  not  a  little;  there  was 
much  talk  at  London ^  that  the  Glenco  men  were  murdered'^ 
And  the  parliament  of  Scotland^  who  took  vp  the  matter, 
said,  it  had  much  noise  both  in  Scotland^  and  the  rest  of 
.    the  king's  dominions. — And,  gentlemen,  it  was  a  very 
useful  talk  and  noise.     You  will  find  what  it  produced. 
Now,  what  did  the  king  ?  reluctantly  indeed  ;  but  it  pro- 
duced good.   What  did  the  Secretary  of  State  ?  What  did 
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tlie  Attorney-General  ?  File  an  information  for  charging 
the  king's  troops  with  murder  f  (Words  and  writing  have 
the  same  effi^ct ;  rash  words,  indeed,  shall  have  an  excuse 
where  a  deliberate  writing  fhall  not).     No  !  there  was  no 
information  for  a  libel  5  but  the  king  granted  a  commission 
for  an  inquiry  by  what  pretended  authority  that  murder  was 
committed.     The  officers  of  state  at  that  time  knew  what 
they  were  about,*  as  well  as  they  do  at  this  time.     There 
was  a  defect  in  the  commission.     Gentlemen,  in  this  first 
Gommis'iion  which  was  granted,  the  officers,  who  had 
the  drawing  it  up,  «o  doubt,  took  care  that  there  should 
be  a  defect.     A  defect  there  was,  and  the  inquiry  did 
not  take  place.     But  the  much  noise  and  th6  much  talk  con- 
tinued \    and  two  years  afterwards  the  king  was  forced 
to  grant  another  commission  of  inquiry ;  and  then  care 
was  taken  that  there  should'be  no  defect.     And  that  com- 
mission of  inquiry  was  put  in  force.     It  was  a  commis- 
sion of  inquiry  to  some  of  the  noblest  and  the  greatest  in 
the  country,  Scotlandy  where  the  murders  were  committed. 
Gentlemen,    what  did  those  lords  and  commissioners? 
They  reported,  that  the  slaughter  of  the  men  at  Glenta 
was  *  a  barbarous  murder  5*  the  very  Biliwgsgate  language 
(Complained  of  in  me.     The  noble  Scotchmen  voted,  and 
used  that  very  expression,  that  very  ribaldry.  The  Attor- 
ney-General has  taken  hold  of  a  whole  nation  by  calling 
it  Billingsgate  and  ribaldry.    Here  is  that  very  word  w(/r- 
der^  Barbarous  Murder^  applied  to  the  king's  troops,  which 
offends  that  gentleman  so  much  in  my  advertisement.  He 
may  know,  that  I  too  had  a  precedent  for  it. — After  the 
commissioners  had  discharged  their  duty,  and  made  their 
,  report,  that  it  was  -^l Barbarous  Murder ;  the  parliament  of 
Scotland  took  it  up,  and  they  voted  the  same  Billingsgate 
7— they  voted  that  it  was  a  Barbarous  Murder.     And  they 
addressed  the  king  j  and  in  that  address  they  call  it  a  Bar^ 
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parous  Murder.  But  that  is  not  all.  They  justify  the 
ling.  They  find,  qpon  their  inquiry,  that  the  king's  in- 
structions had  been  contradicted :  for  his  instruction^ 
were,  that  the  QlencQ  men  should  be  prosecuted  in  *  the 
way  of  public  justice,  and  no  other  ^vay:^  that  is  what 
|hey  find  for  >he  king.  And  yet  they  were  no  friends  of 
those  men  who  were  murdered.  They  did  not  juftify 
ihem,  nor  arraign  all  the  measures  which  had  been  taken 
against  them  by  finding  it  a  Barbarous  Alurder.  ^ut 
|hey  justify  the  king ;  and  they  acknowledge  themselves 
80  well  persuaded  of  their  guilt,  that  they  say,  <  if  the 

/  ling  bad  proceeded  against  them  according  to  lawy  and 
had  taken  their  lives,  they  would  have  met  with  no  «  more 
than  they  deserved.'— Ho  vvever,  gentlemen,  I  suppose,  that 
iti  that  declaration  they  y/cre  rather  hasty :  for  t^iere  were 
women  and  children^  and  old  men  of  80,  killed :  and  I  dp 
suppose,  that  if  they  had  been  proceeded  against  accord- 
ing to  law,  the  infants  at  least  would  have  been  spared,  if 
the  oW  men  and  women  had  not  escaped.     They  go  far- 
thcT*    They  accuse  the  Secretary  of  State,  Stairy  «  as  the 
only  warrant  and  cause'  of  the  slaughter,  by  his  orders. 
They  find  that  he  *  did,  in  place  of  prescribing  a  vindica*^ 
tion  of  public  justice,  order  them  to  be  cut  oiFand  rooted  up 
in  earnest,  and  to  purpose  \  and  that  suddenly,  and  se-f 
cretly,  and  quietly,  and  all  on  a  sudden.    It  keeps  pace 
very  much  with  the  murders  at  LeKingion  and  Concord. 
That  expedition  was  secretly,  quietly,  and  on  a  sudden,  an 
expedition  at  the  dead  of  night.  They  find  that  he  directed 
the  soldiers,  that  they*  should  not  trouble  the  goyemment 
with  prisoners.' — ^Now  the  government  cannot  be  troubled 
with  prisone^rs ;  the  ministers  might  \  government  is  not 

troubled  with  offenders. — He  promises  them,  that  their 
power  should  be  full  enough,  and  he  orders  them,  that 

they  should  *  begin  with  Gknco ;'  and  his  words  fare,  that 
they  should*  spare  notking vfhich  belonged  to  him.* — Mili- 
tary 
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tary  ei^ecution  difiers  a  little  ftom  the  laws  of  the  land } 
They  accused  the  king's  troops  with  murder,  for  executing 
the  orders  which  they  had  received:  they  addressed  the  king 
f  to  order  hi§  advocate  to  prosecute  them  j'  and  they  desired 
him,  *  that  he  would  send  the  troops  home  to  be  prosecuted  li' 
there  remaining-r-( these  are  their  very  words)  *  send  them 
home  to  be  prosecuted,'  there  remaining  toothing  else  to  be 
flonc  for  the  full  vindication  of  his  Majesty's  government 
from  so  foul  and  scandalous  an  aspersion.- — ^There  remain- 
ing nothing  else  to  be  done !  Not  an  information  for  a  libelj 
but  an  inquiry  into  the  matter,  and  a  prosecution  of  the  of- 
fenders !  Now,  gentlemen,  then  I  must  entreat  you  to  ob^ 
serve  what  the  troops  are  capable  of  doing :  and  I  did  intend 
\o  have  read  to  you  the  cruel  particulars  of  that  narratively 
but  it  is  well  enough,  you  will  read  it  another  time  at  youc 
leisure  5  and  it  is  your  conviction,  more  than  your  verdict,  I 
^eek;  you  will  know  where  to  find  it.  You  will  see  in  how 
barbarous,  how  wanton,  how  treacherous,  and  howtrud 
a  manner  they  slaughtered  men,  women,  and  children.  ^ 

•*  And  this  they  yrere  told  was  their  duty  5  and  this  they 
thought  a  proper  way  (as  Stairs  the  Secretary  of  State^ 
who  was  a  military  man;  they  thought  it,  as  he  tpld 
them)  a  proper  way  to  shew  that  they  served  for  some  use* 
Gentlemen,  you  find  then,  that  by  this  report  and  vote^ 
that  murder  may  be  committed  by  the  king's  troops  with" 
out,  and  even  against  the  king's  orders  and  instructions  ; 
therefore,  I  conclude,  that  it  is  not  necessarily  a  libel 
against  the  king  and  the  government  to  accuse  his  troop« 
of  murder.  Indeed,  I  go  farther :  1  say,  the  king  cannot , 
give  ^orders  for  such  a  murder.  It  is  an  impossibility: 
Tior,  if  it  were  possible,  would  such  orders  justify  the  act. 
It  exceeds  the  king's  power  j  and  would  still,  by  whomso- 
ever authorised  and  committed,  continue  to  be  a  tnurm 
der.  Gentlemen,  you  find  too,  that  a  Secretary  of  State 
may  exceed  the  king's  instructions,  so  may  all  those  other 
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persons  through  whose  hands  the  orders  pass  from  the 
Secretary  of  State  to  the  soldiers  who  execute  them ;  con- 
sequently, it  is  no  charge  against  the  king  or  the  govem- 
inent,  to  charge  the  troops  with  murder.  But,  whether 
the  troops  have  orders  or  not,  you  see  that  the  king's 
troops,  who  commit  the  fact,  are  nevertheless  guilty  of 
murder,  as  it  has  been  here  voted,  though  acting  under 
orders.  Now  then,  gentlemen,-!  must  beg  you  to  com- 
pare that  doctrine  concerning  Glencoy  (which  has  never  been 
arraigned,)  compare  it  with  this  doctrine  of  the  Attorney- 
General  concerning  the  soldiers  at  Lexington,  In  the  trials 
of  the  printers  he  said,  and  he  says  now,  that  the  adver- 
tisement is  a  seditious  libel  against  the  government,  be- 
cause it  arraigned  the  employment  of  the  king's/  troops, 
and  called  the  victory  jthey  had  made  a  murder,  Thete^ 
he  said,  he  put  his  finger ;  <  for  this  (says  he)  arraigns 
all  the  measures  of  government ;  quelling  rebels,  armed, 
to  call  that  murder/  Now  I  beg  of  you  to  consider  what  a 
number  of  things  are  left  in  this  manner  of  reasoning,  and 
what  a  number  of  things  are  taken  for  granted.  In  the  first 
place  it  does  not  appear,  nor  has  he  offered  to  prove 
any  such  thing,  that  the  slaughter  at  Lexington  and  Con- 
cord was  a  measure  of  government. — Arraigning  all  the 
measures  of  government !  and  yet  it  does  not  appear  that 
this  was  a  measure  of  gOvernijient;  I  mean,  even  accord- 
ing to  the  abused  use  of  the  word  government ;  I  mean, 
not  a  measut-e  even  of  the  Secretary  of  State.  But  if  it  had 
been,  how  does  it  follow  that,  by  abusing  the  measures  pf 
the  ministers  of  state,  I  condemn  all  the  measures  of  go* 
vemment  ?  Suppose  I  condemn  one  measure  of  government, 
how  does  it  follow  that  I  condemn  all  ?  May  not  a  man 
condemn  that  measure,  and  yet  approve  all  the  foregoing  ? 
1  do  not  mean  to  be  underflood  that  I  approve  the  forego? 
5ng  measures  :  I  abhor  them.  But  there  is  nothing  in  the 
advertisiement  before  you  which  condemns  the  measures  of 

government 
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^remment  directly  or  indirectly:  it  relates  to  no  other  mea- 
sure but  merely  to  that  one;  and  you  arc  not  to  trouble  your- 
selves "with  what  I  may  like,  or  what  I  may  not  like,  but 
what  I  have  expressed  in  that  advertisement  wliich  is  be- 
fore.    For,  in  this  case  of  G/enco,  it  is  evident  that  the 
noble  commissioner  who  voted  it  a  barbarous  murder,  did 
not  condemn  all  the  measures  of  government;  for  they 
said,  if  the  king  had  prosecuted  them  by  law,  and  takea 
their  lives,  he  had  done  no  more  than  justice:  it  is  plain, 
therefore,  that  they  did  not  condemn  all  the  measures  of 
government,  but  only  the  slaughter  by  the  troops ;  {6r 
they  supported  the  other  measures  of  government,  and 
that  at  the  risk  of  their  lives  and  fortunes.     And,  gentle- 
men, I  know,  of  my  own  knowledge,  and  I  dare  say  you 
do,  many  persons  who  have  not  disapproved  of  all  those 
proceedings  relative  tq  America,  who  yet  did  disapprove  of 
that  rash  and  wanton  transaction.     Then,  gentlemen,  as 
for  the  ^  victory,'  I  think  it  will  not  appear  to  be  quite  so 
complete  a  victory  as  that  at  Glenco  I  And  therefore  jroumay 
still  see  that  such  a  viqtory  as  that  may  be  called  a  murder. 
««  Gentlemen,  for  my  own  part,  I  do  not  hesitate  to 
declare,^  that  I  abhor  such  victories :   victories  by  subject 
upon  subject  \   And  for  such  a  victory  as  this,  I  do  de- 
clare, I  think,  that  the  brows  of  such  conquerors,  instead  of 
laurel,  should  be  crowned  with  wreaths  of  hemlock.    And 
as  for  his  'quelling  of  armed  rebels;' — every  word  is  false- 
hood.    They  were  not  rebels,  nor  armed,  nor  quelled. 

«'  They  had  committed  no  act  of  hostility ;  they  had  made 
no  attack ;  they  were  sleeping  quietly  in  their  bed,  unap- 
prehensive of  any  attack  upon  themselves,  at  the  time 
that  this  expedition  took  place :  and  that  I  shall  prove. 
Gentlemen,  what  reason  have  you  to  believe  that  they  were 
in  rebellion,  unless  the  Attorney- General  saying  so  prove 
them  to  be  in  rebellion  ?  For  he  has  offered  no  proofs  of 
it.     It  IS  now -r  (and  pray  consider  this  mtiUet  u>aoux.\e.- 
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bels;  though  I  think  it  does  not  matter;  for  a  rebel  niajf 
be  murdered)  but  consideri  it  is  how  two  years  and  a 
quarter  since  that  slaughter,  and  yet,  to  this  day,  no  per- 
son whatever  has  been  prosecuted  as  a  rebel.  No  legal 
proceeding  of  any  kind  liav^  taken  jplace.  It  is  two 
years  and  a  quarter  since  that  execution  upon  the  rebels^ 
as  they  are  called,  and  yet  no  proof  of  rebellion :  and 
yet  you  are  to  belieVe,  that  they  are  rebels  !  The  Attor- 
iiey-General>  if  they  arc  rebels,  shotild  do  hi^  diity :  he 
should  prosecute.  Now,  gentlemerti  observe  only  another 
contradiction  in  the  doctrines  which  aire  brought  beford 
you.  You  will  be  told,  that  if  they  were  murdeted,  the 
itiurderers  should  be  prosecuted.  You  have  been  told 
so.  Men  are  not  to  be  charged  with  crimes ;  they  are  td 
be  prosecuted  by  law.  So  then  we  are  not  to  know. 
We  are  not  to  judge  of  murder  when  it  is  committed,  till 
the  law  helps  our  judgment. 

**  And  yet,  observe,*  we  are  to  judge  of  rebellion ; 
which  is  a  crime  surely  more  difEcult  to  be  ascertained^ 
and  about  which  there  have  been  more  doubts  and  dis- 
l^ut^s  than  about  murder.  If  a  man,  but  of  the  courts 
cxercifes  his  judgment  about  a  murder,  he  shall  be  pu- 
blished I  but  he  is  the  same  tinie  bound  at  his  peril  to 
exercise  his  judgment  about  rebellion ;  to  know  what  i« 
tebellioil,  arid  who  have  committed  it.  And  ;^et,  gentle- 
faien,  I  must  beg  you  to  observe,  that  if  these  very  metij 
executed  by  military  force  at  Lexington^  had  been  rebels^ 
^nd  had  been  taken  in  rebellion ;  had  been  ptbsecuted 
convicted,  sentenced,  and  had  -been  leading  to  the  gat 
lows  by  the  sherifFj  if  these  same  king's  troops  had  come 
arid  shot  them,  or  run^theit  bayonets  into  them,  they 
would  have  committed  murder.  It  is  not  their  being 
rebels;  it  is  not  their  being  sentenced— when  theyaW 
even  leading  to  execution,  a  man  may  commit  murder 
upon  the  convicts :  and  these  troops  would  have  com* 
I  miitei 


tok^Nsic  ELoc^Ncfi.  4731 

tnitted  a  murder^  had  they  executed  the  men  e?en  in  that 
condition. 

*«  Gentlemen,  the,  same  way  of  thinking  of  military 
execution  has  prevailed  ever  since^^that  time.     I  shall  not 
trouble  you  to  repeat  the  particulars  of  the  affair  of  Cap« 
tain  Porteous  at  Edinburgh.    These  gentlemen  are  so  little 
pleased  with  military  execution   upon   themselves,  that 
Portemi  was  charged  by  them  with  murder.     He  was 
prosecuted,   convicted,  and  then  he  was  reprieved  aftet 
sentence:   the   people  of  the   town  executed  that  man 
themselves,  so  little  did  they  approve  of  military  execu- 
tion.    Now,  gentlemen,  there  are  at  this  moment  peopk 
of  reputation,    living  in  credit,  making  fortunes  under 
the  crown,  who  were  concerned  in  that  very  fact,  who 
were  concerned  in  the  execution  of  Porteous,     I  do  not 
speak  of  it  to  censure  them ;  for,  however  irregular  the 
act,  my  mind  approves  it.     I  beg  you  likewise^  gentle- 
men, to  recollect,  that  most  wanton  and  most  wicked 
rebellion  of  the  year  1745.     In  what  a  manner  was  the 
victory  over  them  spoken  of  in  SmoZ/f/'s— *•*  Mourn,  hapless 
Caledonia  f — It  is  known,  I  suppose,  to  every  body  who  ^ 
ever  reads  poetry.     He  calls  it  murder : 

**  The  naked  and  foirlorn  must  feel 

**  Devouring  flames  and  murdering  steel/*  Sec. 

£  condemn  his  act,  I  do  not  justify  it  j  but  he  was  not 
prosecuted  for  it  in  that  mild  reign. 

**  Gentlemen,  it  has  always  been  judged  a  meritorious 
jealousy  in  our  civil  officers ;  it  was  in  Janssen ;  it  was 
in  some  other  sheriffs,  who  are  still  living,  when  they 
refused  the  assistance  of  the  military  to  execute  the  cri- 
minals. So  little  propel'  are  the  military,  with  or  with- 
out orders,  for  civil  purposes,  that  it  has  always  been 
thought  a  praise-worthy  jealousy  in  them  to  refuse -to 
sftfFer  the  military  to  assist  at  the  execution  of  criminals : 
how  much  less  then  are  they  proper  lo  e-x.^ewx.^  >^^vix 
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ftemflelves.  In  that  prosecution  of  the  king's  troops  fot 
committing  murder  in  St.  Georgis  Fields^  I  ^x^a8  particu-* 
larly  fortunate  for  this  occasion  \  and  I  should  have  reason 
to  rejoice  for  myself  (if  I  alone  was  concerned),  that  I  did 
by  that  prosecution  bring  out  a  doctrine,  which  I  know 
to  be  falscy  and  which^  if  not  discountenanced,  will  be 
fata! ;  but  I  did  not  draw  out  a  doctrine  from  the  bench 
which  ihust  prevent  your  verdict  against  me  now.  To 
justify  the  execution  committed  in  St,  Georges  Fields^  or  to 
save  the  delinquents  from  punishment,  the  judge  declared 
from  the  bench  that  they  were  to  be  considered  as  any  other 
men  in  the  country;  that  it  was  a  matter  of  no  conse- 
quence whether  they  wore  a  white  coat  or  a  red  \  that 
they  were  on  the  same  footing,  and  might  be  employed 
like  any  other  subject.  I  know  that  to  be  false :  they 
are  distinguished  from  other  men,  not  so  as  to  make  diem 
more  qualified  for  execution,  but  less.  However,  this 
doctrine  answered  the  purpose  at  that  time:  but  this 
''doctrine,  if  I  am  to  be  convicted,  must  now  be  laid  aside* 
The  king's  troops  must  no  longer  be  considered  as  on  a 
level  and  on  the  same  footing  with  the  king's  other 
subjects.  They  must  now,  by  the  king's  troops,  mean 
some  persons  more  sacred,  dearer,  and  nearer  to  his 
majesty  than  any  other  of  his  subjects ;  and  to  arraign 
any  action  of  theirs  is  to  be  guilty' of  a  seditious  libel 
against  the  government.  Now,  gentlemen,  observe  how 
rapid  is  their  progression  from  toleration  to  equality,  and 
from  equality  to  domination  \  and  from  thence  you 
may  learn  how  dangerous  is  this  doctrine.  Observe, 
that  first,  and  for  many  years,  they  beg  hard  to  have  troops 
tolerated,  merely  to -prevent  surprise,  and  to  be  ready 
against  foreign  enemies:  that  is  the  pretence.  The  judges 
next  connive  at  their  employment  against  the  subject  at 
homt,  under  pretence  of  equality^  and  .as  being  merely 
on  the  same  footing  with  the  king's  other  subjects,  and 

with 
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^/i^ith  no  other  difFerence  but  the  colour  of  their  coats* 
t'rom  this  last  doctrine   (though  it  includes  a  contradic- 
tion to  what  follows)  the  transition  has  been  vefy  short 
indeed.     They  are  now  to  be  taken  out  of  that  equality 
>vith  other  subjects ;  and  it  is  made  a  crime  against  the 
king  and  the  government,  to  condemn  any  slaughter  which 
they  may  commit:    and  this  too  without  any  inquiry, 
without  any  proof   concerning  the  nature   of  the  exe-^ 
cution,    or   the  manner  of  the   slaughter ;   or  whether 
it  was  directed,  or  was  not  directed,  or  by  whom  di-^ 
rectcd.    And  yet,  gentlemen,  I  have  learned  from  Mr. 
Justice  Atkins  (still  going  to  my  only  source  of  law,  a 
state  trial),  I  have  learned  from  him,  that  *  sortie  judges 
are  of  an  opinion  that  before  a  trial,  or  presentment, 
or  acquittal,  modo  iegitimo,  no'  action  upon  the  case  for 
slander  will  lie  j  it  not  being,  he  says,  ripe  for  it  till 
an  acquittal.     By  the   same  reason,  he  says,  it  is  tiot 
ready  for  an  information,  which  is  but  the  king's  suit, 
the  reason   being  the  same  in  both.'     So  ^^at^  gentle- 
men,   if  that  be  true,   this  prosecution  is  too  soon  as 
well  as  too  late:  too  soon,  because  it  precedes  the  inquiry 
into  the  fact,  whether  murder  or  not  5  and  too  late,  for 
the  reasoh  I  have  already  given.     And  I  have  no  doubt, 
gentlemen,    but  that  you  yourselves  will  think  that  the 
first  step  to  be  taken  to  remove  (if  there  be  any)  asper- 
sion on  government,  is  to  set  on  foot  an  inquiry  into  the 
murder ;  and  then,  if  it  shall  be  found  a  groundless  charge, 
prosecute  and  punish  those  who  charged  theti^.     They 
say,  why  do  I  not  prosecute  them  ?  Or  at  least,  that  I 
should  have  prosecuted  the  murderers,  or  not  charged 
them  with  the  murder.     It  is  well  known,  I  have  always 
done  so  when  I  could ;  and  would  do  so  now  if  IncouH. 
I  would  prosecute  those  troops  guilty  of  those  murders. 
But  is  that  to  bo  done  ?  An  act  of  parliament  was  made, 
VOL.  lu.  1 1  just 
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just  before  the  commission  of  these  murders,  to  exempt 
the  murderers  from  trial  in  America  ;  and  you  will  please 
to  remember,  that  it  is  not  long  since  an  act  of  parliament 
was  made  in  England  for  the  more  speedy  execution  of 
murderers  here.  An  act  was  made  a  few  years  ago  for 
the  more  speedy  execution  of  murderers  in  England  ;  and 
that  because  it  was  thought  a  means  of  deterring  men  more 
effectually  from  murder.  Now  then,  what  ^re  you  to 
conclude  ?  What  are  you  to  conclude  even  from  the  cir- 
cumstance of  delay  alone  ?  But  either  that  what  deters 
men  from  committing  murder  here,  will  not  deter  them 
from  committing  murder  there  •,  or  else,  th^t  it  was  not 
intended  to  deter  men  from  committing  murder  in  Ame^^ 
rica.  Now,  what  would  any  dispassionate  American  think 
even  of  this  single  difFerence  between  us  ?  This  act  was 
made  at  a  time  too  when  checks  for  their  security  were 
more  necessary  than  at  any  other  time ;  for  it  was  when 
troops  were  pouring  in  upon  them.  Observe,  when 
Englishmen  arc  murdered,  as  small  delay  as  possible  shall 
be  suffered  between  the  fact  and  the  punishment  ;  mAmC' 
ricdy  every  delay  and  every  possible  difficulty.  "What  was 
this  likdy  to  produce  but  mutual  slaughter  on  both  sides? 
The  soldiery  were  encouraged  to  murder  by  a  prospect 
of  impunity  \  and  the  Americans^  by  that  impunity 
of  their  murderers,  were  taught  to  defend  and  revenge 
themselves.  I  beg  you  to  recollect  what  happened  in  Lon- 
don only  three  or  four  years  ago.  A  foreigner  stabbed  a 
coachman  in  Palace-Tardy  TVestminster :  the  poor  man, 
in  the  agonies  of  death,  called  out  for  a  knife,  that 
he  might  do  himself  justice,  (the  fact  is  notorious ;  I 
believe  it  came  out  upon  the  trial)  that  he  might  da 
himself  justice ;  as  he  said,  h^  knew  that  his  murderer 
would  be  pardoned  !  Gentlemen,  he  was  mistaken; 
his  murderer  was   hanged  :    but  it  was  a  very  natural 

thought 
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ihought  for  him,  after  the  pardons  for  murder  which  had 
been  receatly  granted.  For,  take  away  from  men  areji- 
jance  in  the  protectioil  of  the  law,  and  they  will  wisely^ 
and  justly,  and  properly,  do  justice  for  themselves.  The 
justice  of  this  principle  is  acknowledged  evety  where  5 
in  allcpun tries.  There  is  a  signal  instance  of  it.  Even 
a  French  despot  found  it ;  and  When  the  king  of  France^ 
pardoned  one  of  his  own  blood  for  a  murder,  which  he 
had  committed,  he  publicly  bade  him  observe^  that^  he 
would  likewise  pardon  any  one  who  should  murder  him. 
Now,  gentlemen,  picture  to  yourselves  the  Americans  of 
Lepcington  and  Concord  sleeping  quietly  in  their  beds,  their 
^vives  and  their  infants  by  their  sides,  roused  at  the  dead 
of  the  night,  with  an  alarm  that;  a  numerous  body  of  the 
king's  troops  (their  numbers,  perhaps,  augmented  by 
fear  and  report)  were  marching  towards  them  by  sur- 
prise, in  an  hostik  manner— -these  troops,  who  were  not  td 
be  brought  to  justice  by  them  for  any  murders  which  they 
might  commit !  What  shall  they  do  ?  Shall  they  attempt 
to  fly,  and  leave  the  helpless  part  of  their  family  behind 
them?  Shall  they  stay  and  submit  themselves  and  theit 
families  to  the  licentiousness  of  these  ruffians  ! 

**  I  suppose  there  might  be  amongst  them  (as  amongst 
us)  sonie  of  both  these  sorts  ;  but  however,  for  the  ho- 
nor of  hunian  nature,  there  were  also  some  of  another 
temper.  They  hastily  atmed  themselves  as  well  as  they 
tould ;  they  collected  as  they  might ;  and  they  staid,  wait- 
ing the  event,  determined  not  to  attack^  but  to  defend 
themselves  from  lawless  insult,  or  to  sell  their  lives  as 
dearly  as  they  could.  There  is  nothing  in  this  that  wjli 
justify  the  slaughter  of  them  which  ensued.  And  you 
^ill.  please  to  observe  the  time  which  this  happened  \  for 
it  is  a  Very  striking  fact.     As  soon  as  the  act  of  parlia- 
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ment,  exempting  them  from  trial  for  murder  in  America-^ 
as  soon  as  that  act  got  to  America^  and  the  weather 
would  permit  them,  the  troops  did  instantly^  and  with- 
put  delay,  commit  those  murders  with  which  I  now 
charge  them.  That  act  was  proposed  by  the  confidential 
friend  of  my  judge ;  it  was  proposed  by  Lord  George  Get- 
tnaitie ;  and  though  the  Attorney  and  Solicitor-General, 
according  to  custom,  were  instructed  to  bring  in  thel 
he  proposed  it  in  the  committee.  He  mentioned  the 
word  soldiers^ — troops :— but  the  Attorney  and  Solicitor- 
General,  or  the  other  gentlemen  who  are  in  office,  (for 
1  believe  their  names  are  mentioned  for  form,  I  do 
not  mean  to  accuse  them)  those  who  drew  up  the  bill, 
knew  what  was  the  secret  intention  of  the  proposer  (not 
the  intention  of  the  government),  and  therefore  no  sol- 
dier is  to  be  found  in  the  bill  5  but  it  is  left  at  large — those 
assisting  in  the  execution  of  the  orders  of  the  officers  of 
justice}  and  the  general  of  the  army  wzs  at  that  time  the 
civil  governor  of  the  toi^n.  Lord  George  Germaine, 
whom  I  have  subpoenaed  to  appear,  and  who  I  under- 
stand does  not  mean  to  attend,  was  not  then,  it  is  true, 
in  office ;  but  he  was  very  shortly  after  made  Secretary  of 
State  for  the  American  department.  You  see  then, 
that  secretary  Germaine  was  more  subtle  and  cautious 
than  secretary  Stair,  Now,  if  we  should  prosecute  those 
murderers,  how  is  it  to  be  done  ?  How  shall  we  find  the 
surviving  witnesses  ?  Having  found  them,  ho^  shall  wc 
get  them  to  England  ?  How  shall  we  find  the  individual 
murderers?  And  if  found,  how  shall  we  bring  them 
hither  I 

«  Gentlemen,  do  you  not  plainly  sec  ?  The  act  passes 
that  they  should  not  be  tried  for  murder  in  America,^ 
The  murders  immediately  follow.— They  cannot  be  tritd 

-  by 


i 


FORENSIC   ELOQUENCE.  4$5 

by  the  Americans; — -and,  (if  the  doctrine  now  attempted^ 
by  this  prosecution  is  established  by  you)  our  miserable 
fellow-subjects  in  America  shall  not  have  even  the  poor 
consolation  of  being  pitied  here.  The  murderers  shall 
not  be  tried  there :  they  shall  not  oe  charged  here.  But, 
gentlemen,  I  shall  be  told  (as  I  have  been)  that  the 
Americans  were  rebels.  I  answer,  that  it  has  not  been 
proved.  Times  of  discontent  and  suspicion  arc  not  time^ 
of  rebellion:  suspicion. may  be  groundless,  as  well  asdis« 
content. 

*«  But,  gentlemen,  you  will  be  told  that  it  was  no  mur- 
der, because  there  was  a  necessity  for  it. — Lord  Stair 
said  the  same  for  G/<?//ro.-^— Well,  gentlemen,  if  upon  the 
trial  of  the  murderers,  it  should  sp  appear,  that  would 
save  them  from  a  verdict  of  murder.     But,  till  that  ne- 
cessity appears,  and   is  proved,  every  man  is   justified 
in  calling  it  a  murder.     Necessity  shall  save  the  accused 
from  a  sentence  of  death ;  but  it  shall  not  turn  the  accu- 
sation into  a  libel,  because  it  had  a  reasonable  foundation* 
Men  were  killed  without  the  sanction  of  the  law.      How- 
ever, I  have  never  yet  heard  ^ny  necessity,  any  real  ne- 
cessity, shewn  for  this  slaughter ;  and  I  take  it  that  my 
evidence  will  be  sufficient  to  make  it  appear,  that  it  was 
a  Vjoluntary  act,  not  unexpected  or  waited  for,  but  sought 
for  by  the  troops.     Indeed,  the  Attorney- General  has 
excluded  any  such  notion  ;  for  he  had  called  it  a  victory  ! 
Necessary  self-defence  (and  no  further  than  that  reaches 
^  is  any  man  justified  in  putting  men  to  death),  necessary 
^elf-defence  has,  I  believe,  never  yet  been  called  a  vie* 
tory.      The  utmo-t  which   that*  could   ever  be   called, 
v^ould  be  a  lucky  or  a  happy  escape.     But  necessity  did 
pever  yet  excuse  him  who  attacks,  it  ^ill  only  excuse  in, 
jelf-d^fence. 
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**  The  law  tells  yoUj  you  must  go  back  to  the  wall, 
If  you  go  and  attack,  and  so  invite  what  follows,  neces- 
sity will  not  afterwards  acquit  you.  But,  gentlemen, 
let  it  be  necessity.  If  it  is  necessity,  I  am  sure,  I  am 
still  justified  in  calling  it  a  murder,  by  the  greatest  and 
(upon  this  occasion)  the  best  authority  for  me  in  thi^ 
country.  For  if,  when  at  a  critical  moment,  to  save 
this  nation  from  an  universal  famine,  it  was  necessary  for 
the  ministers  of  state  to  act  contrary  to  law  :  if  all  men, 
with  one  consenting  voice,  approved  this  salutary  mea- 
sure to  save  the  lives  of  meny  and  both  houses  of  par- 
liament returned,  his  majesty's  thanks  for  concurring  with 
it.  I  say,  if,  notwithstanding  this,  it  was  necessary,  in 
order  to  heal  the  wound  which  the  constitution  was  sup- 
posed to  have  received,  (by  the  subjects  lives  being 
thus  saved  contrary  to  law,)  if  it  was  necessary  to  have  an 
act  of  parliament  to  indemnify  those  who  have  put  our 
fellow-subjects  to  death  contrary  to  law  !  I  know  indeed 
)iis  delegated  authority,  as  to  affirm  that, 

M  'Twere  all  as  good 


To  pardon  him  that  hath  from  nature  stol'n 

A  man  already  made,  as  to  remit 

Their  saucy  lewdness  that  do  coin  heaven's  image 

In  stamps  that  are  forbid. — 'Tis  all  as  just 

Falsely  to  take  away  a  life  true  made. 

As  to  put  mettle  to  restrain  means 

To  make  a  false  one. -" 

««  But  the  doctrine  now  held  out  to  us  goes  as  much  , 
farther  ;  as  revenge  and  tyranny  are  more  odious,  mort 
pernicious,  and   more  detestable  than  lust.     Lust,  for  its 
purpose,  argued  only  that  it  was  an  equal  crime  to  give 
life  contrary  to  law,  as  to  take  away  life  contrary  to  law. 
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But  revenge  and  despotism  only  make  it  a  crime  to  pre- 
serve lives  (which  is  a  better  kind  of  giving  life  than  gene- 
ration) contrary  to  law;  and  deny  it  to  be  any  crime  to 
take  away  lives  contrary  to  law,  unless  it  be  also,  at  the 
same  time,  contrary  to  the  inclination  of  the  tyrant. 
Admit  then,  gentlemen,  if  you  please,  admit  the  mo- 
tive for  killing  those  our  fellow-subjects  at  Lexington  and 
Concord  to  be  as  necessary  as  you  please ;  go  farther, 
admit  it  to  be  useful,  admit  it  to  be  highly  meritorious  :— 
yet  I  hope  the  warmest  admirer  of  such  kind  of  execu- 
tions, the  most  thirsty  after  American  blood  and  confis- 
cation ;  I  hope  he  will  not  insult  our  understandings,  by 
contending,  that  it  could  be  more  meritorious,  that  it 
could  be  more  useful,  that  it  could  be  more  necessary  to 
kill  men  in  support  of  the  measures  of  some  particular 
ministers,  than  to  save  this  whole  country  from  famine. 
Our  law,  gentlemen,  has  not  called  such  an  action  as 
that  illegal  embargo  on  corn  by  any  specific  name,  as  it  has 
called  the  illegal  putting  of  men  to  death  by  the  name  of 
murder.  Suppose  then  (what  indeed  was  freely  done) 
that  any  one,  for  want  of  a  specific  name,  had  called  that 
necessary  embargo  on  corn,  an  illegal  action  :  as  when  we 
say  murdery  we  mean  illegal  slaying.  Now  then,  I  ask 
(and  I  hope  the  Attorney- General  will  tell  us),  would  it 
have  been  a  seditious  libel  against  the  king  and  the  go- 
vernment, to  have  called  that  measure  illegal^  (for  want 
of  a  specific  name)  which  the  real  government  itself,  the 
legislature,  by  the  indemnifying  act  declared  to  be  il- 
legal ?  Whether  the  Attorney-General  may  pretend  this 
or  not,  I  canflot  tell :  but  I  am  sure  my  judge  must  direct 
you  otherwise. — He  cannot  for  sham6  pretend,  because 
he  forced  an  act  of  indemnifying  these  men,  who  them- 
selves thought  the  act  sufiicient  j ustification^ of  itself ;  he 
forced  them  to  be  pardoned,  to  be  indemnified  by  an  act 
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of'  parliament ;  and  therefore  I  am  sure  that  he  cannot 
pretend  that  utility  and  necessity  shall  justify  the  deaths  of 
mert,  when  he  would  not  permit  utility  and  necessity  to 
be  sufficient,  without  an  act  of  indemnity,  to  justify  those 
who  had  illegally  saved  this  wfiole  country  from  famine. 
But,  gentlemen,  I  am  ashamed  to  have  said  so  much 
upon  a  point  so  clear.  It  is  not  because  I  am  tired,  or 
because  I  am  failing  in  many  arguments  equally  strong. 
But  I  disdain  to  take  up  more  of  your  time  j  or  to  say  a 
word  more  upon  this  subject.  1  will  leave  it  just  where 
it  is.  I  vfill  leave  it  to  the  reply  of  the  Attorney-Gene- 
ral, and  the  direction  of  the  Judge." 

When  Mr.  Horne  was  brought  up  before  the  Court  of 
King's /Bench,  on  Nov.  24th  following,  he  made  the 
following  speech  previously  to  his  receiving  the  judg- 
ment of  the  Court. 

«  My  Lords, 
<«  Though  your  lordships'  judgment  is  to  be  pronounced 
upon  myself,  I  shall  attend  to  hear  it  with  the  indifference 
and  curiosity  of  a  traveller  ;  which  I  was  early  instructed 
to  do  in  such,  circumstances  as  these,  long  before  I  could 
imagine  I  should  ever  be  in  them.     My  lords,  lama 
little  the  more  at  a  loss  to  address  your  lordships,  because 
(that  I  am  not  ashamed  to  be  laughed  at  for  my  disap- 
pointment,) I  acknowledge  that  I  came  this  morning  into 
the  court,  in  the  full  assurance  that  I  should  find  less 
difficulty  to  go  out  of  it  than  I  did  to  come  in.     My  lords, 
1  had  no  notion  at  all  that  evidence  could  supply  the  de- 
fects of  the  injormationj  or  that  it  would  be  attempted  to 
be    so   supplied  by  evidence.     I   did  not,  it  is  true,  at 
the  time  I  objected  to  the  deficiencies  of  the  information, 
J  did  not,  amongst  other  things,  add  evidence.     I  believe 
6  I  aoi 
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^  I  am  time  enough  now  to  move  any  thing  in  arrest  of 
judgment ;    and  if   I  am,   I  desire  that  your  lordships 
would  understand  me  now,  to  object  to  the  supplying 
of  the  defects  of  an  information  by  any  evidence  what^r 
ever.     My  lord,  I  apprehend  that  your  lordship  had  di- 
rected Mr.  Attorney- General  and  myself  (and  I  ought, 
if  what  he  has  said  of  n^e  be  any  thing  like  truth,  to  beg 
his  pardon  for  coupling  my  unworthy  name  with  his,)  ; 
but,  my  lord,  I  thought  that  he  and  I  were  directed,  if 
we  could,  to  produce  precedents.     I  own  to  your  lord- 
ship I  did  not  well  understand  the  direction  when  I  re- 
ceived it ;  because  I  had  laid  before  you  a  sacred  principle^ 
with  which  I  was  much  better  acquainted  than  with  pre- 
cedents \  and  for  one  of  which  I  would  willingly  give  up 
all  the  precedents  that  ever  existed.  -  My  lords,  I  shall, 
no  doubt,  be  very  irregular  in  the  order  of  what  I  shall 
say  to  your  lordships;  and  I  should  not  have  said  9  word, 
if  there  were  not  in  Mr.  Attorney- General's  harangue 
some  things  that  might  easily  stir  a  man  to  anger,  if  he 
was  not  as  little  susceptible  of  it  as  I  am.     My  lords,  I 
feel  not  the  least  anger  at  any  thing  that  has  passed.    The 
gentleman  on  the  trial  had  stripped  me  of  common  sense ; 
but  he  allowed  me  z  sort  of  understanding.     My  lords, 
he  shifted  his  ground  in  his  reply.      He  first,    out   of 
kindness  and    compliment  to  me,  supposed  what  I  had 
written  to  be  beneath  common  sense.     At  first  I  was  a 
fool;  at  last  I  was  a  madman.  My  lords,  at  first  he  thought 
it — (I  forgot  his  expression),  but  he  thought  it  candor 
(I  think  he  said)  to  the  names  of  persons  alluded  to, 
though  distantly,  to  suppose  that  what  I  had  written  was 
false.  To  save  others  from  some  scandal  of  imprudence  or 
impropriety,  he  thought  it  candor  to  impute  falsehood  tp 
me.     My  lords,  when  that  was  proved  to  be  true,  he  only 

said. 


49©  FORENnC   ELOQUENCE. 

said,  that  he  did  not  mind  the  matter;  indeed,  which 
ever  side  of  the  case  I  took,  nothing  could  mend  the 
matter.  It  is  not  my  business,  my  lord,  to  take  the 
smallest  notice  of  what  fell  from  your  lordship  ;  nor  shall 
I  mention  a  number  of  things,  which  I  might  justly  be 
permitted  to  mention,  of  wilful  and  gross  misrepresenta- 
tions of  the  evidence  upon  the  trial :  I  should  not  have 
mentioned  it  at  all ;  but  Mr.  Attorney-General  has  hinted, 
though  pot  specified,  misrepresentations  by  me  of  the 
proceedings  of  the  trial, 

"  My  lords,  he  has  endeavoured  to  alarm   me  with 
monsttous  fines,  with  long  imprisonment,  with  infamous 
punishment.     My   lords,  infamy  is  as    little    acquainted 
with  my  name,  as  with  that  gentleman's  or  with  your 
lordships'.     I  feel  no  apprehensions  from  the  pillory.     I 
do  feel  some  little  pain,  that  a  gentleman,  taking  advan-s 
tage  of  my  situation,  should  say  and  oficr  those  things, 
unfounded   in  appearances  even  of  truth,    against  me, 
which  neither  he,  nor  any  man  like  him,  dare  to  insinuate 
in  any  other  station  but  thi?.     He  has  attempted  like- 
wise to  insinuate,  my  lords,  a  species  of  robbery.     When 
he  did  so,  he  was  guilty  of  falsehood.     He  said,  that  my 
witness  did  not  prove  that  the  50/.  was  paid  into   the 
bankers.     My  lords,  he  has  literally  proved  it.    My  lords, 
he  represents  me  as  speaking  the  language  of — *  if  you 
dare  to  punish  me*,'   and  he  says,  *  it  is  a  language  ad- 
dressed to  the  lowest  of  the  mob.'     Indeed  I  think  so  too  i 
but  it  is  his  own  language,  not  mine.     My  lords,  he  has 
dwelt  upon  my  occasions,    my  desperate  situation,  my 
want  of   character  and   fortune.      My  lords,    it   is  my 
misfortune,  that  from  my  cradle  I  have  had  as  effeminate 
an  education  and  care,   and    course  of  my  life,  as  Mr, 
iVtiorney-General.     It  is  my  misfortt^ne,  that  there  wa$ 


not  a  greater  want  of  fortune  r^and  ae  for  my  occasionS| 
ray  means  have  always  been  beyond  them.  I  should  ra^ 
ther,  my  lords>  if  I  was  speaking  in  extenuation,  or  to 
mitigate  your  punishment,  I  should  rather  close  in  with 
Mr.  Attorney-General,  and  acknowledge  myself  that^ 
desperate,  helpless  wretch,  that  he  has  represented  me. 
Perhaps  it  would  be  the  most  effectual  motive  to  your  lord- 
ships* compassion.  My  lords,  I  never  in  my  life  solicited 
a  favor ;  I  never  desire  to  meet  with  cpmpassion.  My 
lords,  he  has  talked  to  your  lordships  of  my  patrons.  I 
have  had  in  my  life,  and  very  early  in  my  life,  the 
greatest  of  patrons  v  aye^  wkh  all  their  power,  greater 
than  any  that  now  hear  me.  My  lords,  I  renounced  my 
patrons,  because  I  would  not  renounce  my  principles  j. 
repeatedly,  over  and  over  again,  of  different  descriptions, 
and  in  different  situations*  My  lords,  I  am  proud,  be-^ 
cause  I  am  insulted  ;  or  else  I  certainly  should  not  have 
held  any  of  this  language.  My  lords,  Mr.  Attorney* 
General,  through  a  blameful  carelessness,  has  told  you  z 
story  of  a  theological,  polemical  dispute  between  my-* 
self  and  a  parishioner.  I  can  easily  conceive  that  he  let 
himself  fall  into  that  mistake,  for  the  sake  of  a  smil© 
from  your  lordships  and  the  court,  upon  the  reverend  gtm- 
lleman.  But  in  this,  like  the  fest,  my  lords,  there  is 
not  a  syllable,  not  the  smallest  foundation  of  truth.  } 
liever  had  a  theological,  polemical  dispute.  My  lords, 
J  am  free  to  acknowledge,  that  no  theological  disputes 
^hat  ever  I  read,  and  I  have  endeavored  to  read  all  that 
ever  happened,  none  of  them  ever  interested  me  in  the 
panner  that  the  present  disputes  do  interest  mc.  My 
lords,  I  never  was  made  to  be  a  martyr.  I  have  opinion^ 
pf  my  own ;  but  I  never  intended  to  suffer  for  them  at; 

jhc  stake^       - 

<f  My 
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♦'  My  lords,  he  has  endeavored  to  insinuate,  that  all 
that  I  wrote,  and  all  that  I  said,  was  for  the  sake  of  a 
paradeful  triumph  over  justice  :  and  he  has  talked  again 
and  again  of  the  mob.  My  lords,  the  mob  have  con- 
ferred no  greater  favors  upon  me  than  upon  Mr.  Attor-* 
ncy-General.  I  have  been  repeatedly  followed  by  very 
numerous  mobs,  in  order  ,to  destroy  me,  single  and 
alone,  for  a  great  length  of  way ;  not  once,  or  twice,  or 
three  times,  but  four  and  five  times ;  two  or  three  thou- 
sand at  my  heels.  I  am  sensible  of  the  ridicule  of  the  si- 
tuation, ever  whilst  I  mention  it.  These  are  the  only 
favors  that  I  ever  have  received  from  the  mob ;  these 
arc  the  only  favors  that  I  have  ever  solicited ;  and 
I  protest  to  your  lordships,  I  had  much  rather  hear 
the  mob  hiss  than  halloo,  for  the  latter  would  give  me 
the  head-ach ;  the  first  gives  m^  no  pain.  My  lords,  I 
have  hpard  of  those  who  have  expressed  more  wishes  for 
popularity  than  ever  I  felt.  I  have  heard  it  said,  and  I  think 
it  was  in  this  court,  that  they  would  have  popularity, 
but  it  should  be  that  popularity  which  follows,  not  that 
which  is  sought  after  !  My  lords,  I  am  proud  enough  to 
despise  them  both.  If  popularity  would  offer  itself  to  me, 
I  would  speedily  take  care  to  kick  it  away.  My  lords,  as 
for  ambition,  and  bodies  of  men,  and  parties^  and  so- 
cieties, there  is  nothing  of  it  in  the  case.  There  is  no 
body  of  men  with  whom  I  can  think,  that  I  know  of* 
There  is  no  body  of  men  with  whqm  I  am  connected. 
There  is  no  man  or  men  from  whom  T  expect  help,  or 
assistance,  or  friendship,  of  any  kind  beyond  that  which 
jny  principles  or  services  may  deserve  from  them  indivi- 
dually. Private  friendships  I  have,  like  other  men ;  but 
they  are  very  few  :  however,  th^t  is  recompensed  to  me, 
for  they  are  very   wortliy.      My  lords,  Mn  AttorneyT 
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General  has  said,  that  I  represented  imprisonment  as  lio 
kirid  of  inconvenience  to  me*     As  no  kind  of  inconve- 
nience, my  lords,  will  not  certainly  be  true  j  because  the 
great  luxury  of  my  life  is  a  very  small,  but  a  very  clean 
cottage :  and  tlwugh  imprisonment  v^ill  be  so  far  incon- 
venient to  me,  the  cause  of  it  will   make  it  not  painful. 
My  lords,  I  find  that  only  I  have  a  sort  of  understanding, 
very  different  from  that  of  Mr.  Attorney-General  %  but 
my  notions  of   law,  and  m.y  notions  of  humanity,  are 
equally  different.     My  lordsy  between  the  time  that  I  had 
the  last  honor  of  appearing  before  you  and  the  present 
time,  it  happens  very  unfortunately  for  Mr.  Attorney- 
General  that  he  has  proved,  that  not  only  my  notions  of  law 
and  decency ;  but  my  notions  of  propriety  and  humanity, 
are  widely  different  from  his  :  and  I  mention  it,  my  lords,     - 
because  it  goes  immediately  to  the  doctrine  now  attempted 
to  be   established.     Mr.  Attorney- General  has  heard  a 
person,  as  great  as  himself,  between  that  time  and  this, 
justify  the   legality,  the  propriety,  the  humanity  of  the 
tomohawk  and  the  scalping  knife.    Between  the  last  time 
I  appeared  here  and  this  time,  these  have  been  the  sort 
of  kin^s  troops  justified,  by  a  high  officer  of  the  law,  to 
be  employed  as  legal,  proper, 'mild  and  humane. 

"  My  lords,  Mr.  Attorney- General  has  said,  that  I 
declared  upon  the  trial,  that  I  had  a  certain  employment 
which  made  it  necessary  for  me  to  be  confined,  as  long  as 
your  lordships  should  or  wouid  confine  me.  That  is  not 
true.  My  lords,  I  did  say  I  had  an  employment,  had 
some  thing  to  do,  that  would  confine  me  to  my  room 
longer  than  your  lordships  would  confine  me.  I  believe 
I  said  more — I  neither  intended  when  I  said  it  to  af- 
front you,  nor  will  attempt  at  this  time  to  appease  yon  : 
I  said  longer  than  your  lordships  dare  to  confine  me  ;  those 
were  the  words  :  and  I  said  it ;:  because.  I  did  believe,  and    • 
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ilo  still  believe,  that  your  Ibrdshtps  dare  not  wilfully  dd 
injustice.     My   lords,  as  for  that  certain  employment,  I 
did  not  say  it  was  necessary.     It  is  an   employment  of 
amusement   merely ;    an    employment   that   I  meapt   ttf 
Jiiake  public  ;  but  not  for  the  sake  of  gain  or  praise.     Mf 
lords,  when  first  I  began  my  life,  I   was   encouraged  to 
worthy  and   to  virtuous  actions,    by  the  temptation  of 
praise.     I  h^ve  long  since  learned,  my  lords^  to  be  able 
to  do  those  actions  which  I  think  virtuous,  in   despite  of 
shame.  •  My  lords,  Mr.  Attorney-Gtneral  has  done  what 
I  have  before  heard  attempted  to  be  done  with  very  great 
sorrow  :  he  has  attetnpted  to  re-instate  the  Star-Chamber^ 
The  fault  he   finds   with  it,  is  only  its  rankness^ — before 
the  prosecutions  grew  so  rank  in  the  Star-Chamber,  and 
which  V^Wi^/z^'/j'  caused  it  to  be  abolished.     I  don't  recol- 
lect the  words  of  that  act  by  which  it  was  abolished  ;  but 
I  am  sure  that  its  rankness  alone  is  not  the  reason  given. 
If  the  gentleman  would  lend  me  his  memory  j  I  should 
then  repeat  that  none  of  the  powers,  nor  none  like  them^ 
^yoUr  lordships  know  better  the  words,  I  don't  recollect 
the  words,)  but  nothing  like  them  was  ever  to  be  put  in 
use  again,  in  that  or  in  any  other  court,  as  well  as  I  cart 
remember.     Mr.  Attorney-General  has  talked  of  the  per- 
sonal conceit  of  Tutchin  concerning  authors,     t  thought 
myself,   till   a  strong    z-eal    made   me   act  otherwise,    as 
little  likely  to  become  an  author  as  any  of  the  gentlemeit 
who  hear  me.     I  have  ne^^er  been  a  contractor  with  any 
newspapers;    he  knows    I   have    not.      If  I  desired  the 
printer  of  the  Public  Advertiser   to  give  me    up   always 
to  justice,  my  lords,  I  cannot  easily  conceive   how  Mr. 
Attorney-General  could   find    any    thing    to  justify   his 
oratory  upon  that  subject.     Is  that  a  defiance  of  a  court 
of  justice  ?  Is  that  flying  in  the  face  of  the  justice  of  the 
country  ?    To  b^  willing  to  abide  its  sentence  5  not  -tor 
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Withdraw  myself  from  its  censure }  not  tvish  even  to  avoid 
any  inquiry  into  my  conduct;  is  that  to  be^  that  bold'* 
faced  audacious  man,  that  defies  the  justice  of  his  coun-* 
tty  ?  My  lords^  if  it  is,  I  can  only  again  deplore,  that 
a  gentleman,  who  must  have  great  understanding,  and 
great  talents  and  abilities,  from  the  office  which  he  holds, 
that  the  understanding  of  that  gentleman  should  be  so 
very  different  from  mine;  My  lords,  I  have  already  ap- 
peared in  this  situation  often  enough;  and  if  I  had,  as 
he  imagines  I 'have,  any  luxury  or  pleasure  in  holc^ng 
myself  forth  in  public ;  if  I  had,  it  woUld  long  before 
this  have  been  satisfied. — ^There  are  many  other  things 
which  I  might  say  to  your  lordships  ;  but  as  I  trust,  and 
fully  trust,  that  I  shall  still  find  a  remedy,  my  lords^ 
against  the  present  decision,  I  shall  forbear  saying  one 
syllable  in  extenuation  of  what  the  Attorney-General  has 
been  pleased  to  charge  me  with  j  and  leave  your  lordships 
to  pronounce  your  judgment  without  the  least  considera- 
tion of  me;  without  the  smallest  desire  that  you  should 
abate  a  hair  from  what  you  think  necessary  for  the  justice 
of  my  country.  I  shall  leave  it  entirely  to  your  lordships' 
discretion." 

Mr,  Justice  Aston  then  pronounced  the  sentence  of  the 
court,  which  was.  That  he  do  pay  a  fine  to  the  king  of 
200  pounds;  be  imprisoned  for  the  space  of  twelve 
months,  and  until  that  be  paid ;  and  that  upon  the  de- 
termination of  his  imprisonment,  he  should  find  sureties 
for  his  good  behaviour  for  three  years,  himself  in  400 
pounds,  and  two  sureties  in  200  pounds  each« 
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The  two  followirtg  Speeches  of  the  Hon.  C.  J.  Fox,  an^^ 
the  Hon*  Thomas  Ersi^ine,  (now  Lord  Erskine,)  oil 
May  20th  1791,  the  time  the  following  Bill  was  moved 
for  in  the  House  of  Commons,  we  think  proper  to  lay 
before  our  readers  in  this  place. — Though  not  delivered 
in  a  Court  of  Justice,  they  may  be  said  to  come,  in  i 
great  measure,  under  the  head  of  Judicial  Eloquence, 
and  will  be  found  highly  important,  as  regarding  the 
Liberty  of  the  Press>  and  consequently  of  the  British 
Subject. 

A     BILL. 

ENTITLED, 

jtn  Act  ta  remove  Doubts  respecting  the  Functions  of  Juries^ 

in  Cases  "of  LibeU 

*  Whereas  doubts  have  arisen,  whether,  on  the  triaL 
of  an  indictment  or  information,  for  the  making  or  pub* 
lishing  any  libel,  where  an  issue  or  issueaare  joined  be- 
tween the  king  and  the  defendant  or  defendants,  on  the 
plea  of  Not  Guilty  pleaded,  it  be  competent  to  the  jury 
impannelled  to  try  the  same,  to  give  their  verdict  upon  the 
whole  matter  of  issues. 

»  When  this  bill  was  first  brought  Into  the  house  of  commons^  the  following 
|)reainble  stood  part  of  the  bill,  but  was  afterwards  omitted  u(K)n  the  motion  of 
the  Attorney-General :  "  Whereas  in  all  criminal  prosecutions  by  indictment,  or 
information,  wliere  an  issue  or  issues  are  joined  between  tlie  king  and  the  dc- 
fi^ndant  or  defendants,  on  the  plea  of  Not  Guilty  pleaded,  the  jury  impannelled 
to  try  the  same,  have  always  had,  and  by  the  law  and  constitution  of  England 
Hrere  intended  to  have,  and  in  their  discretion  to  exercise,  a  jurisdiction  over  the 
viiole  matter — pnt  hi  issue  between  them.'* 

Be 


tic  it  therefore  declared  and  enacted,  by  the  king's 
ii9ost  excellent  majesty,  ahd  by  and  vnth  the  advice  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  c^ 
the  s^me,  that,  on  every  such  trial,  the  jury  sworn  to 
try  the  issue  may  give  a  general  verdict  of  guilty  or  not 
guilty  upon  the  whole  matter,  put  in  issUe  upon  such  in-^ 
dictment,  or  information ;  and  shall  not  be  required  or 
directed^  the  court  or  judge  before  whom  such  indict-* 
ment  or  information  shall  be  tried,  to  find  the  defendant 
or  defendants  guilty,  merely  on  the  proof  of  the  publication^ 
by  such  defendant  or  defendants,  of  the  paper  charged  to 
be  a  Ubel|  and  of  the  sense  ascribed  to  the  same,  in  such 
indictment  or  information. 

Provided  always,  that,  on  every  such  trial,  the  court 
or  judge,  before  whom  such  indictment  or  ii^ormatiqn 
shall  be  tried,  shall,  according  to  his  or  their  discretion^ 
give  their  or  his  opinion  and  directions  to  the  jury,  on 
the  matter  in  issue  between  the  king  and  the  defendant 
or    defendants,    in  like  manner  as  in  other  crimind 

C8^8« 

Provided  always,  that  nodiing  herein  contained  shaH 
extend,  or  be  construed  to  extend,  to  prevent  the  jury 
from  finding  a  special  Verdict^  in  their  discretion,  as 
in  other  criminal  cases. 

Provided  alsoj  ihzt,  in  case  the  jury  shall  find  the  de* 
fendant  <or  defendants  guilty,  it  shall  and  may  be  lawful 
far  the  ^id  defendant  or  defendants  to  move  in  arrest  o£ 
judgment,  on  such  ground,  ^and  in  such  manner,  as  by 
law  he  or  they  <mig^  have  done  before  the  passing  of  th^ 
«ct,  any  dung  faerdn  contained  to  the  contrary  under- 
atandiiog.  ^ 

Mr.  ¥0%  began  his  speech  by  observing,---*'^  Everjf 
iDember  of  ithis  hoiiise  is  so  aur^ll  acquainted  widi  the 
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duties  of  the  house,  that  I  need  not  take  up  their  time 
with  stating,  that  one  of  the  most  important  of  their  du- 
ties is  that  of  watching  over  the  executing  government 
of  the  country,  in  which  is  included,  as  an  essential  part, 
the  judicial  proceedings  of  the  kingdom,.  It  is  not  ne- 
cessary for  me  to  use  word^  to  describe  the  duty,  nor  to 
shew  that  whenever  the  house  thought  it  necessary  to 
inquire  into  the  administration  of  the  judicial  branch  of 
the  executive  government,  the  house  did  go  out  of  its 
just  and  constitutional  province.  It  was,  of  all  the 
constitutional  duties  of  that  house,  one  of  its  most 
wholesome  and  necessary :  and  I  trust,  that  it  would 
not  be  thought  that  the  commons  hoiffse,  by  interfer- 
ing so  far  as  to  take  notice  of  what  might  have  been 
transacted  in  the  courts  below,  were  raising  an  un- 
just prejudice  in  the  minds  of  men,  and  unhinging  the 
settled  reverence  and  opinion  of  the  country. — ^Nothing 
could  be  so  unfair  as  to  say,  because  he  watched  the 
conduct  of  those  entrusted  with  the  execution  of  the  ju- 
dicial department — ^that  he  was  faulty  if  he  should  state 
what  appeared  to  him  to  be  unexplicit  or  erroneous— ^r 
^t  seasonably  declaring  his  opinion  was  defaming  the 
courts.  Nothing  could  be  more  untrue,  or  more  unjust, 
than  this  mode  of  reasoning;  for  if  it  were  to  be  held  as 
a  doctrine,  that  it  was  giving  an  unnecessary  alarm  to  the 
country,  to  take  notice  of,  and  'animadvert  on,  what  oc- 
curred in  ^  the  courts  in  the  beginnings  of  error,  or  in 
the  progress  of  it,  what  must  be  the  consequence  ?  That 
they  must  either  suffer  abuses  and  errors  to  accumulate, 
until,  by  their  own  grossness,  they  had  inflamed  the  na- 
tion, and  produced  the  natural  consequences  of  autho* 
rity  and  justice  abused— or  be  subject  to  the  imputation 
of  unnecefisarily  alarming  the  people,  and  unhinging  the 
ioSuence  of  the  courts.  Nowj  no.thing  ia  big  aiind  could  be 

more 
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more  true  than  this  proposition,  that  the  true  authority  of 
the  courts  was  to  be  maintained  by  convincing  the  peor 
pie,  that  the  inquisitorial  superintending  power  of  parr 
liament  was  constantly  vigilant ;  that  it  was  ever  on  the 
watch,  and  that,  whenever  it  observed  any  thing  which 
called  for  explanation  or  connection,  the  house  stepped 
forth  to  the  discharge  of  its  duty,  and,  by  its  seasonable 
admonition,  restored  love  and  confidence  to  public  opi- 
nion,  and  fixed  the  authority  of  the  courts  on  its  true  basis 
«— that  of  reason  and  justice. — ^It  was  here  that  he  meant 
on  that  day  to  draw  the  attention  of  the  house  to  the  con- 
sideration of  more  than  one  point,  flowing  from  decisions 
in  the  courts ;  but  in  doing  this,  it  was  certainly  as  true, 
that  he  bad  no  idea  of  any  blame  to  be  imputed  to  the 
courts  on  the  score  of  abuse,  or  of  corruption.     He  had 
observed  some  ideas  ^gradually  springing  up,  which  he 
thought  demanded  the  interference  of  that  house,  and 
upon  which  they  might  reason  with  perfect  freedom,  and 
with  a  perfect  regard  to  the  dignity  of  the  learned  judges, 
who  now  filled  the  seat  of  justice.  *  The  first  point  was, 
^be  conduct  of  the  courts  on  trial  of  libel.    He  would  not 
take  the  occasion  of  indulging  in  any  declamation,  on  the 
invaluable  advantages  of  the  freedom  of  the  press.     He 
would  content  himself  with  a  single  observation  on  the  sub- 
ject.   Let  gentlemen  look  round  the  world,  and  he  would 
be  bound  to  say,  that  whoever  observed  the  present  state 
of   general  intelligence    and    manners— of  the    science 
of    political   govemment-*of  the  improvements  in  the 
useful  arts  of  life  ^   would  acknowledge,  that  the  bless- 
ings,   which   man  owed   to   the   liberty   of  the    press, 
were  beyond  the  reach  even  of  the  press  to  describe. 
He  was  no  friend  to,  much  less  advocate  for,  its  licen- 
tiousness.    But  he  was  not  among  those  who,  because  it 
was  occasionally  abused,  and  because  it  must  always  be 
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•ubjfect  t6  abuse,  would  stifle  the  press,  by  subjecting  S 
to  previous  restraints ;  or  even  in  instances  where  con- 
viction of  guilt  was  made,  he  was  an  enemy  to  punish- 
Hfients  measured  severely;  for  this  plain,  and  as  he 
thought  substantial  reason,  that  a  popular  government 
should  ever  manifest  a  disposition  to  protect  and  cherish 
the  press.  That  it  should  be  unshackled  and  free,  he 
drew  from  th^  experience  of  all  nations  who  had  unwisely 
loaded  it  with  restraints.  They  had  proved  that,  by  such 
fetters,  they  had  deprived  their  country  only  of  the  good 
uses  of  the  press,  but  not  of  the  abuses.  They  had  had 
^c  licentiousness,  without  the  just  liberty.  Calumny  had 
found  the  means  of  spreading  its  rancours,  where  whole- 
some and  useful  truth  was  stifled.  It  became,  therefore, 
i  government  that  regarded  the  people,  to  take  measures 
to  secure  to  the  press  its  just  liberty — providing  as  well 
ts  they  could  against  its  licentiousness.  In  the  present 
Enlightened  age,  he  certainly  had  no  reason  to  fear,  thit 
previous  restraints  would  be  attempted  to  be  imposed  on 
the  press.  The  good  sense  of  the  times  would  not  brook 
an  imprrtHa'tarf  or  previous  securities  of  any  kind  of  good 
behaviour — and  it  was  not  in  such  way  that  he  dreaded 
any  danger  to  the  press.  The  only  danger  that  he  dreaded 
was  by  a  series  of  punishments,  severe  beyond  the  crimes, 
by  straining  the  law  to  meet  cases,  which,  in  the  dear 
eye  of  reason,  ought  not  to  be  deemed  libeUous— ^by 
abridging  and  narrowing,  until  they  should  finally  extin- 
guish the  power  of  juries  in  these  cases ;  by  making  the 
constitution  so  doubtful,  as  to  take  from  the  people  their 
security— and  by  thus  indisposing  all  tnen  from  engaging 
in  pursuits,  which  subjected  them  to  penalties  diflferent 
ftt)m  every  other  subject  of  the  empire,  although  it  was 
an  employment  calculated  to  rtirder  to  their  country 
diit  gteatest  possible  good.    That  cert^kin  doctrines,  and 
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tven  some  decisions,  wtrt  calculated  to  produce  this 
very  fatal  efecti  a:ad  that  they  h^d  given  serioui  subject 
of  alarm  to  thinking  men,  he  trusted  he  could  prove  to 
d>e  house.     Perhaps  it  might  be  said,  that  we  must  have 
reached  the  just  point  of  the  liberty  of  the  press,  because 
w^  had  gone  beyond  it.  This  was  certainly  not  true.  It  was 
siet  fair  to  say,  that,  because  calumny  and  slander  daily 
.  sported  with  Impunity  in  the  daily  prints,  that  no  character 
was  so  sacred  as  to  be  secuse  from  their  licentiousness-^ 
they  enjoyed  the  just  liberty  of  public  discussions,  and  that 
the  press  h^d  the  true  and  desirable  freedom  for  which 
he  contended.    The  fact  was  not  so— -for  though,  from 
^  variety  of  reasons,  there  was  a  facility  of  private  abuse^ 
and  though  slanders  might  be  published  freely  against 
him  and  others,  there  was  not  the  same  freedom  and  se- 
curity in  discussing  the  acts  of  government,  and  the  pub* 
lie  conduct  of  ministers; — the  private  conduct  of  mi- 
nisters and  of  public  men — their  domestic  manners— *-and 
that  which  related  to  them  personally  out  of  their  offices, 
stopd  precisely  on  the  same  ground  as  other  men  \  but 
he  contended,  from  some   recent  decisions,   and  much 
;iiipre  so,  from  some  doctrines  which  had  obtained  in  the 
courts,  that  men  now  were  not  free  to  discuss  the  public 
acts  of  government,  and  of  public  men  which  they  ou{^ 
,to  be,  and  which  the  constitution  c^  a  popular  government 
required  that  they  should  be.    He  would  endeavour  to  il- 
lustrate this,  by  argumg  frpB^  individiju^  instances  to  the 
general  position. 

<<  Last  year  the  SpariisI^  armament  naturally  agitated 
the  nation,  and  all  men  speculated  upon  it,  as  it  was 
their  undoubted  right  to  4q«  Some  strictures  appeared 
In  a  news{^aper  on  the  probable  cause  of  the  armament ; 
upon  which  government  directed  a  prosecution  to  be  oom* 
meneed.    Tlip  mi^  pleaded  guiUyi  ^j  M'hich  was  the 
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same  things  suffered  judgment  to  goby  default.  ^  A  sen^ 
tence-  was  passed  by  the  court  of  King's  Bench,  which 
he  thought  inordinately  severe,  and  disproportioned  to 
the  offence.  The  offence  was  a  supposition  that  the 
pretended  purpose  of  the  armament,  Nootka  Sound,  was 
not  the  real  purpose*  Now,  it  would  hare  appeared  to 
him,  that  nothing  could  be  more  perfectly  free  from  libd, 
in  his  idea  of  what  a  libel  ought  to  be,  than  such  a  sup- 
position. His  first  wonder  was,  that  the  printer  should 
have  suffered  judgment  to  go  by  default ;  and  he  next 
was  astonished  that  he  did  not  make  a  motion  in  arrest 
of  judgment.  This  struck  him  on  the  first  view  of  the 
sentence,  and  made  him  turn  his  attention  to  it^  that 
the  sentence,  which  was  imprisonment  for  one  year, 
and  to  stand  in  the  pillory,  made  the  same  impression 
on  every  other  man  at  the  time,  he  sincerely  believed. — 
That  it  was  the  general  feeling  and  sensation  of  the  bar, 
that  it  was  inordinately  severe,  he  had  the  best  inform- 
ation 5  and  therefoffe,  it  was  a  matter  which  had  very 
much  agitafed  the  minds  of  gentlemen.  He  had  read 
the  libel  with  all  the  care  he  could  give  the  subject.  It 
was  a  libel  upon  which  a  writ  of  error  could  not  lie  from 
the  circumstances  of  the  conviction,  and  which  there- 
fore pi^it  him  to  considerable  difficulty,  as  to  the  manner 
in  which  he  could  treat  it.  For  though  the  passage, 
to  which  he  had  alluded,  was  clearly  not  libellous,  yet 
the  paragraph  contained  other  matter,  which,  as  the 
printer  could  not  be  suffered  to  justify,  must  have  been 
called  libellous.  For  instance,  it  insinuated  that  the 
king's  ministers  wanted  prudence,  policy,  and  spirit- 
terms  which,  in  the  construction  ot  a  iibel,  might  have 
convicted  the  printer— and  which,  if  applied  to  ministers 
on  their  new  sqheme  of  the  Russian  armament,  might  be 
caHed  a  libel,  a&  the  jperson  who,  said  it  in  print  would 
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n^  be  permitted  to  justify.  Whether,  in  the  present 
state  of  things,  it  was  consistent  with  the  dignity  of 
his  Majesty's  ministers  to  prosecute  for  such  libels,  he 
would  leave  to  the  good  sense  of  the  house.  But  he 
was  willing  to  admit,  that,  in  the  present  construction 
and  practice  of  the  courts  on  libel,  charging  the  king's 
ministers  with  want  of  prudence,  policy,  and  spirit,  was 
a  libel  f  and  although  this  was  one  of  the  counts  of  ifi- 
dictment  against  Luxford,  yet  there  was  another  count, 
the  doctrine,  of  which  he  completely  and  totally  denied. 
He  wished  on  technical  points  to  be  understood,  as 
speaking  with  great  diffidence ;  but  he  trusted  he  should 
make  his  ideas  clear  to  the  house.  In  the  declaration  for 
a  libely  the  words  maliciously  and  seditiously  were  essen- 
tial, and  this  was  to  be  made  out  by  filling  up  the 
inuendos.  In  doing  this,  he  held  it  to  be  indispensable, 
that  an  inuendo  should  be  matter  of  explanation— rnot  of 
addition.  Inuendo  clearly  signified  that  which  we  ex- 
pressed by  the  words  "  meaning  thereby — id  est  scilicet — 
importing,"  as  for  instance,  that  K  means  King — that, 
in  speaking  of  such  a  man,  it  was  said  ironically,  that  on 
such  occasion,  he  had  not  acted  as  a  coward ;  meaning 
thereby  that  he  had  acted  as  a  coward.^ — But  in  this  de- 
claration, another  signification  had  been  given  to  inu- 
endo— that  of  purposing,'^— Novr  inuendo  never  meant 
in  a  libel,  nor  could  mean  purposing,  but  always  import- 
ing.— And  he  complained,  that,  in  the  third  count  of 
the  declaration  against  Luxford,  an  inuendo  had  been  in- 
serted, of  ^  kind  perfectly  and  completely  unjustifiable. 
After  reciting  the  ternls  of  the  writing — that  the  arma- 
ment was  calculated  to  make  a  deep  impression  on  the 
minds  of  the  French  cabinet,  national  assembly,  and 
people  in  general — it  said — inuendo — *  meaning  thereby 
to  alarm  the  king  of  France  and  his  minister,  the  na- 

K  K  4  tioiial 


S^4  roRENBic  fiLex^TEKes. 

tional  assembly,  and  people  in  gfsneral,  and  excite-  them 
to  hostility  against  our  sovereign  Lord  the  King/  &c.— 
Now  these  words  were   any  thing  but  an  inijendo.^ 
It  was  the  dear  province  of  the  jury,  according  to  th« 
doctrine  of  the  day,  to  fill  up  the  inuendos ;  l^ut  it  was 
the  province  of  the  court  to  draw  the  legal  inferences^ 
Admitting  for   a  moment  that  such  was   the  distinct 
provinces  of  judge  and  jury,  see  what  must  be  the  con- 
clusion from  this  very  count.     By  putting  it  into  the 
pourt,  it  completely  deprived  the  poor  man  from  moving 
an  arrest  of  judgment.    For  if  he  had  come  and  s£ud| 
f  This  writing  was  not  a  li^l  5  the  inference  that  you 
have  drawn  from  it  is  not  a  fair  inference,  it  is  not  caW 
pulated  to  excite  the  King  of  France  to  hostility,  and  it 
was  not  written  with  that  view'-— what  would  have  been 
his  answer  ?  Tou  catinot  avail  yourself  of  that  plea.-^It 
IS  not  an  inference,  but  an  inuendo. — ^It  is  contained  i^ 
^he  body  of  the  repord,  not  dr^wn  by  us  from  it — and 
you  have  submitted  to  its  truth,  by  suffering  judgment  to 
go  by  default.     Here  was  the  difficulty  of  which  he  com- 
plained ;  and,  that  he  might  make  his  argument  perfectly 
clear,  Mr.  Fox  read  the  whole  of  the  count,  in  which 
he  shewed  the  true  distinction  between  an  inuendo  and 
^n  inference.     For  instance,  when. the  indictment  rcr 
peated  the  words  of  the  writjng. — ^They,  (meaning  the 
cabinet,  natipnal  assembly,  and  people  of  Fr^^nce)  will 
sooner  think  that  this  armament  is  destined  against  Brest 
and  Toulpn  (meaning  the  ports  of  Brest  and  Toulon  in 
France),  than  against  Cadiz  and  Barpelona  (n^eaning  the 
pofts  of  Cadiy  and  Bafcelpna  in  Spain).— -These  were  fair 
^nd  legitimate  inuendos  j  but  whei>  it  proceeded  to  say 
ironcl^sively,  •  meaning  and  intending  thereby  to  have  it 
believed  by  the  ministers,  national  assembly,  apd  people 
pf  Ji'rance,  that  tl^P  5;aid  armament  was  feally  to  be  ^i^ 
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fc^ed  against  Brest  and  Touloir,  and,  thereliy  exciting 
ihem  to  hostility/  they  substituted  ^n  inference  ill  the 
place  of  an  inuendo-->T-an  inference  which  might  or  might 
pot  be  true,  and  on  which  surely  it  was  fit  that  the  per- 
son should  have  the  benefit  of  deliberation.  But  how 
was  he  to  make  his  defence  against  it  as  it  stood  in  the 
indictment?  If,  instead  of  pleading  guilty,  he  had  <^ 
jected  to  the  inuendo^  the  court  would  hiiye  stopped  hinu 
•^^Itwasnot  a^  inuendo,  it  was  a  legal  inference;  and 
the  jury  had  nothing  to  dp  with  it,r-It  was  the  province 
of  the  cour^  to  find  the  inference.  If,  on  the  other  side^ 
he  had  not  objected  at  the  trial,  but  had  moved  for  aa 
jarrest  of  judgment,  qn  the  ground  that  it  was  not  a  f ai^ 
jinference,  but  an  inuendo,  the  truth  of  which  he  had 
admitted  by  not  objecting  to  it,  and  that  it  was  p^rt  of 
the  record  on  the  verdict  of  the  jury.  Such  was  the 
situation  of  this  unhappy  man,  under  this  mode  of  intro>!> 
ducing  this  strange  count  into  the  indictment.  There 
were  other  counts  in  the  i^^diqtment,  qn  which  being  also 
convicted,  he  could  not  receive  any  benefit  from  this, 
although  this  did  tend  so  directly  to  vitiate  the  proceeding. 
If  there  had  been  no  other  count  jhan  this,  he  would  not 
have  hesitated  to  say  that  the  court  of  King's-Bench  had 
made  a  strained  construction,  and  an  improper  unwar- 
raided  inference/  '  But  as  there  were  other  counts,  a 
variety  of  observations  occurred  to  his  mind,  and  objec- 
tions arose  to  every  measure  which  it  was  suggested  to 
pursife.  To  move  an  arrest  of  judgrnent  was  impossible, 
for  the  reasons  he  had  assigned;  and  to  make  complaint 
in  that  house,  unless  he  had  reason  to  believe  that  there 
wa?  a  corrupt  motiye,  it  was  certainly  not  a  course  which 
he  cpuld  pursue.  He  acquitted  them  most  completely  of 
fsorrupt  motives^  and  suspected  only  thaf  they  acted  from 
f  jrprr?r^pd  that  they  found  themselves  in  the  sartie  difE- 
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culty  which  the  practice  of  the  court  daily  shewed  that 
they  were  put  to  in  cases  of  libel.  This  was  the  ground- 
on  which  he  came  to  the  house ;  for,  seeing  the  diflScul- 
ties  of  the  court,  the  house  could  not,  and  ought  not, 
to  stand  by  and  see  either  an  innocent  man  punished,  or 
a  guilty  man  punished,  beyond  the  measure  of  his  guilt, 
because  there  was  a  defect  in  the  practice  of  the  courts  on 
the  subject  of  a  libel,  from  which,  without  the  interfer- 
ence of  parliament,  the  judges  could  not  extricate  them- 
selves and  their  country.  Perhaps,  in  the  present  case, 
an  address  to  the  King,  to  pardon  what  remained  of  the 
sentence  of  John  Luxford,  and  to  relieve  him  from  the 
pillory,  might  be  the  most  proper  way ;  and  if  the  house 
shoujd  agree  with  him  on  the  propriety  of  going  into  a 
committee,  that  might  be  one  branch  of  their  consider- 
ation. He  knew  there  were  those  who  held  it  to  be  a 
maxim,  that  the  house  should  never  interfere  with  the 
administration  of  justice,  except  in  cases  of  notorious 
incapacity,  or  of  direct  corruption.  He^  did  not  agree  to 
the  wisdom  of  this  opinion,  because  he  thought  it  at  all 
times  better  to  apply  a  preventative  than  an  example ;  and 
he  was  surct  that  while  the  house  maintained  that  re- 
spect which  great  and  learned  men  in  the  seat  of  justice 
were  likely  to  obtain  from  them,  their  interference,  when 
they  saw  cause  to  declare  what  was  the  intention  of  the 
legislature,  or  to  make  it  more  explicit  where  it  was  found 
obscure,  would  never  unsettle  the  public  opinion,  but, 
on  the  contrary,  strengthen  it. — But  this  distinction  be- 
tween the  inuendo  and  inference  had  led  his  mind  t<> 
inquire  farther  into  the  subject.  If  it  wsts  an  inuendo^ 
according  to  the  practice,  the  jury  were  to  decide  on  it  j 
if  it  was  an  inference,  the  court  was  to  do  it.  He  sav^ 
no  good  reason  for  this  distinction.  If,,  as  a  juryman,  he 
was  capable  of  filling  up  the  inuendo^  and  finding  that 
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tuch  a  thing  stood  for,  and  meant  such  a  thing,  sareif 
he  was  capable  also  of  drawing  an  inference— ^that  is,  of 
drawing  a  fact  from  a  fact — ^for,  he  observed,  that,  ia 
these  cases,  what  was  construed  into  a  legal  inference 
was  no  such  thing,  but  was'  an  inference  simply  of  one 
fact  from  another.     It  was  so  in  this  case  of  Luxford  ; 
and  this  led  him  to  inquire,  how  it  had  come  that  this 
question  of  law  and  fact  was  thus  split  and  divided. 
He  had  looked  into  books — he  had  found  that,   seven 
years  ago,  his  honorable  friend,  in  the  memorable  case 
of  the  dean  of  St.  Asaph,  had  illustrated  the  true  rights 
of  the  jury  in  so  clear  and  so  masterly  a  manner,  as  to 
render  it  at  once  impossible  and  unnecessary  for  him,  or 
any  man,  to  say  more  on  the  subject.     He  would  not  say 
all  that  occurred  to  his  mind  on  the  subject  of  the  me- 
morable stand  made  by  his  honorable  friend,  in  which, 
as  he  conceived,  he  had  so  completely  triumphed ;  but, 
thinking  that  he  had  so  triumphed,  he  had  taken  some 
pains  to  inquire  into  the  other  side  of  the  question,  to 
see  whether  his  honorable  friend  had  overthrown  a  giant, 
or,  at  least,  that  he  had  been  wrestling  with  a  man.   For 
this  reason,  he  had  searched  into  the  authorities ;  and  he 
was  ready  to  own,  that  he  thought  great  authorities  were 
arguments.    All  authorities,  however,  must,  at  one  time 
or  another,  rest  on  the  foundation  of  reason;  and  he 
thought  it  a  wise  and  advantageous  thing,  that  all  autho- 
rities should  be  tried  by  that  test,  for  the  purpose  of 
establishing  in  the  public  mind  just  reverence  for  autho- 
rities, which  could  only  be  done  by  shewing  that  no  autho- 
rity was  to  be  established,  without  its  having  first  under- 
gone the  inquiry  and  examination  of  sense  and  reason. 
He  found  then  that  there  was  not  a  slight  shade  of  dif- 
ference only  between  his  honorable  friend  and  the  opposite 
^ide  'y  ^ut  they  differed  Uto  coelo.    Nothing  could  be  more 
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completely  opposite  than  the  two  doctrines.     The  court 
of  King's  Bench  held  in  Shipley's  casCi  that  the  whole 
question  of  law  belonged  to  the  court,  and  the  question 
of  fact  only  to  the  jury. — The  direct  reverse  was  held 
fairly  and  handsomely  by  his  honorable  friend ;  and  he 
contended  that  the  jury  were  masters  of  the  whole  case, 
whether  law  or  fact.     They  came,  therefore,  fairly  to 
issue.     In  examining  the  doctrine,  he  found  th$it  it  was 
not  of  modern  date,  though,  for  a  long  time,  and  till 
lately,  it  had  slept.    The  first  instance  that  he  had  traced 
of  it,  was  in  the  case  of  a  man  not  unknown  to  history-r 
in  the  case  of  John  Lilbume,  in  1649.     ^^  ^^^  indicted 
for  w^riting  a  treasonable  paper.     Lilburne  addressed  the 
court  in  very  coarse  and  homely  language,  which  gentle- 
men would  not  approve  in  the  expression ;  language  in 
which  ha  said,  that  the  jury  were  every  thing,  and  that 
judges  were  cyphers  !' — ^\^t  what  was  the  answer  which 
it  provoked  from    the   bench  ?-^*  What   damnaUe  and 
blasphemous  heresy  !'  was  the  exclamation  of  judge  Jcr- 
myn.    The  jury,  however,  proved  themselves  every  diing, 
for  they  acquitted  Lilburne ;  and,  when  again  prosecuted, 
he  was  again  acquitted.     Such  was  the  conduct  of  the 
jury  in  those  days ;  and  thus  all  the  power  of  CromweU> 
backed  by  all  the  despotism  of  the  judges,  had  not  beea 
able  to  procure  currency  to  the  doctrine ;  for,  some  tim^ 
afterwards,  it  was  allowed  to  sleep ;  the  reason  of  which, 
if  he  might  hazard  a  conjecture,  was,   that  a  licenser 
being  appointed  in  all  the  time  from  the  Restoration  till 
aftet  the  Revolution,  the  case  was  altered.     The  judges 
had  nothing  to  do  but  to  inquire,  w:hether  a  paper  was 
published  without  the  authority  of  the  licenser  ?    But,) 
s^ince  its  revival,  he  observed,  that  it  had  e3q)erienced  the 
fate  of  all  indefensible  propositions;  there  has  been  much 
cayllipg  ab9ut  it,^  and   abou^  the  maimer  in  which   i^ 
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woUM  be  brought  to  bear.     When   the  general  ifsud 
was  joined,  a  general  verdict  was,  in  his  mind,  the  clear 
and  only  intelligible  conclusion  that  could  be  made.     It 
was,  in  his  mind,  a  solecism  to  say,  that  a  special  ver^ 
diet  could  meet  a  general  issue.     A  man  was  accused  of 
printing  and  publishing,  maliciously  and  seditiously,,  a' 
libel :  he  pleads  the  general  issue  of  not  guilty,  and  the 
jury  are  directed  to  lay  out  of  the  case  the  malice  and 
sedition,  and  to  find  simply  that  he  printed  and  publi^ed* 
What  was  the  general  Jssue  ? — Not   guilty  of  printing 
and  publishing  the  paper  maliciously,  seditiously,  &c.*— 
He  did  not  wish  to  lay  any  particular  >stress  on  the  word 
pithy:  but  surely  to  say^  that  a  man  was  to  be  found 
guilty  before  any  inquiry  was  to  be  made  into  his  guilt, 
was  a  solecism  in  terms. — -To  find  a  verdict  of  guilty,  was 
a  most  serious  thing,  whatever  might  be  the  conclusion : 
It  was  inconsistent  with  the  proud  and  high  situation  o£ 
an  Englishman,  whose  right  it  was  not  to  be  called  guilty, 
tin  til  he  was  proved  so  to  be  by  his  pee;:s. — Going  a  little 
further,  he  found  an  universal  acknowledgment  by  all  the 
authorities  for  this   monstrous  doctrine,  which,  in  hia 
mind,  was  conclusive  against  themselves,   viz,  that  the 
jwy  had  the  power  to  bring  in  a  general  verdict  of  not 
guilty. — How  could  they  do  that,  but  by  exercising  the 
right  of  judging  of  the  whole  matter  ?  This  RaynM>nd, 
Reed,  Mansfield,  Buller,  and  every  one  of  the  judgea 
who  argued  for  this  doctrine,  constantly  admitted,  and 
always  told  the  jury  they  might  find  a  verdict  of  not 
guilty.     Now,  though  he  would  not  be  so  childisli  as  to 
argue,  that,  in  all  cases,  right  and  power  were  convert- 
ible terms ;  yet  ye  could  not  agree  with  judge  Ashhurst, 
that  the  rights  of  juries  so  exercised  would  be  like  the 
tights  of  highwaymen  and  robbers.— He  thought  that 
the  constituticAij    which  lodged   in  juries  the  right  of 
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exercising  their  discretion  to  acquit  on  the  whole  rtiat* 
ter,  gave  them  also   the  right  to  exercise  their  judg- 
ment to  convict  generally :  and  that  there  could  be  na 
conviction  without  examining  the  two  sides  impartially. 
The  law  adage,  therefore,  ad  questianem  facti  non  re^ 
jpondent  judicesy  *ad  questionem  juris  non  respondent* juratoreSf 
was,  ill  his  mind,  totally  inadmissible  \  and  all  the  legal 
analogies  by  which  it  was  attempted  to  be  supported, 
forsook  and  left  them  defenceless.     It  was  said,  that  in 
an  indictment  for  murder,  if  the  judge  saw  that  the  evi-^ 
dence  amounted  only  to  homicide,  he  advised  the  jury  to 
find  a  verdict  of  homicide. — True — ^but  did  not  the  very 
advice  of  the  judge  prove  that  the  jury  had  the  power  ?-— 
Who  advised  a  man  to  do  a  thing  that  he  had  not  the 
power  to  do  I  The  jury  were  clearly  in  possession  of  the 
right,  and  the  judge  assisted  them  in  the  exerc^e  of  that 
right.    It  was  the  same  in  felony,  and  even  ia  high  trea- 
son, at  least  in  one  branch  of  it.     In  every  thing,  except 
tn  a  libel,  the  jury  had  the  powers  but  libel,  the  lawyers 
said,  was  an  anomaly.— It  was  an  anomaly,  indeed,  if 
such  was  the  constitutional  power  of  the  court :  but  all  his 
respect  for  Lord  Mansfield  could  not  make  him  cherish 
for  a  moment  the  idea, .  that  any  thing  so  abhorrent  to 
human  reason  and  to  justice  could  be  law.     In  other  spe- 
cial verdicts,  the  court  must  give  an  opinion ;  in  the  case 
of  libel  they  must  not,  and  never  did,  unless  a  motion 
was  made  in  arrest  of  judgment.     What  was  the  situation 
wlucb  this  puf  the  prisoner  into  ?  The  jury  find  the  publi- 
cation simply,  but  do  not  find  that  the  prisoner  is  guilty. 
The  record  is  made  up— he  moves \an  arrest  of  judgment 
- — when  the  court  put  him  to  the  proof  of  his  innocence 
*— they  put  the  onus  exculpandi  upon  the  prisoner,  although 
he  has  not  been  proved  guilty.  Here  was  an  onus  unheard  of 
in  criminal  judicaturcr-thaC  instead  of  the  person  accus* 
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ing  being  bound  to  prore  the  person  accused  guilty,  the 
person*  accused  was  to  prove  himself  innocent !  It  was 
monstrous  and  absurd. — Was  it  really  a  principle  of  the 
law  of  England,  that  a  man  should  be  compelled  to  prove 
his  innocence,  without  being  first  put  on  trial  to  be  proved 
guilty  ?  Yet  such  was  the  assertion  that  they  made  ;  and 
the  person  accused  was  to  prove  his  own  innocence  before 
his  peers,  but  was  to  make  this  defence  before  the  bench 
of  judges  only.  The  authorities  themselves  were  all  in- 
consistent— ^and  their  arguments  were  all  inconclusive.  In 
the  case  of  Shipley,  the  counsel  were  allowed  to  go 
into  argument,  to  shew  the  heiniousness  of  the  libel-* 
magnifying  and  inflaming  the  crime  before  a  tribunal,  that, 
at  the  same  time,  the  court  said,  had  no  jurisdiction  of 
the  guilt.  Why  was  this  suflFered  ? — ^Because  the  coun- 
sel for  the  dean  had  been  suffered  to  use  argument  in 
exculpation — that  is  to  say — one  disorder  was  to  be  jus- 
tified by  another.  Surely  to  be  consistent  with  their  own 
doctrine,  eloquence  both  in  exaggerarion  and  in  exculpa* 
tion  were  equally  improper ;  for  if  the  jury  could  not 
decide  on  the  crime,  they  should  not  have  been  troubled 
with  the  eloquence  on  either  side.  The  noble  judge 
seemed  to  be  fully  aware  of  this  inconsistency,  and  he 
descended  to  make  an  apology  of  a  very  curious  kind.— 
That  in  such  trials,  the  counsel  were  sufiered  to  magnify 
the  crime,  to  satisfy  the  minds  of  the  standers-by»  A 
more  extraordinary  reason  for  any  practice  of  the  courts 
he  had  never  heard;  and  it  proved  to  what  shifts  even 
great  authorities  would  have  recourse,  when  they  felt  the 
inconsistency  of  their  doctrine  with  the  simplicity  of 
truth.  In  saying  this,  he  begged  leave  to  be  understood 
that  he  had  high  respect  for  the  Earl  of  Mansfield,  and  ^ 

for  his  decisions,  generally  considered  \  but  he  evidently 
^aw^  thati  in  this  dilemma,  even  ids  great  and  fruitful 
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nind  6ouId  not  suggest  good  argiunents  itt  dcfdice  ot  i 
doctrkie  so  untenable.  He  observed  some  shades  iofdif« 
ference  iii  the  argumenti  tdo^  between  him  and  his  col- 
leagues. Counsel  for  a  prosecution  might  adduce  argu- 
xnent  or  evidence  to  rebut  argument  for  a  prisoner,  and 
this  the  jury  might  hear  and  weigh — weigh  against 
what  ? — Surely  against  what  they  had  heard  on  the  other 
tide;  for  to  allege  that  the  jury  could  weigh  the  presump« 
tions  on  the  one  side,  without  weighing  the  presumptions 
on  the  other,  was  to  say,  that  men  had  a  confusion  of 
intellect,  upon  which  any  absurdity  might  pass.  It  was 
also  said,  that  though  part  of  a  printed  paper  only  might 
be  stated  in  the  indictment  to  be  libellous,  the  jury  might, 
to  make  up  the  minds^  read  aild  examine  the  context-^** 
Why  ? — ^To  bring  it  in  explanation,  so  as  to  satisfy  their 
judgment  as  to  the  guilt  or  innocence  of  the  prisoner, 
l^ey  could  have  Ao  reason  to  look  at  the  context,  if  they 
had  only  to'say  specially  gui]#y  of  publishing  only;  but 
tbey  did  it  to  decide  honestly  on  the  whole  matter.  All 
those  admissions  of  the  great  authorities  proved,  that  they 
were  incoherent  on  the  subject — ^that  their  arguments 
were  disjointed  and  insufiiciem— rand  that,  in  truth, 'the 
whole  doctrine  rested  simply  upon  names,  and  not  lupoB 
reasons.  He  owned  there  were  splendid  names. — ^la  one 
case  Lord  C3uef  Justice  Holt  expressed  himself  for  the 
doctrine.  The  same  great  authority^  tiowever,  m  another 
case,  TbeKingr^  Tutchm^  was  as  dearij  on  the  odier  sidct 
for  he  stated  the  whole  criminality  of  ifhe  libel  to  the 
jury,  and  said,  ^  Can  you  ^en  say,  that  it  is  not  criminal 
to  say  so  V  This  was  die  cmly  great  authority  before  Ray- 
mond in  the  year  1731,  and  the  doctrine  was  really  to 
take  its  date  &om  that  time,  60  years  ago.  The  quesf- 
tion  now  was,  whether  a  doctrine  of  that  age  was  to  be 
•upported  against  reason  and  common  sense,  as  wdl  as  thfc 
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Undoubted  rights  of  Englishmen  to  be  tried  by  their 
peers  ?  The  principle  so  absurd  and  untenable,  so  oppo- 
site to  the  fundamental  notions  of  justice,  and  of  human 
reason,  had  not  been  acted  upon,  and  adhered  to,  by 
any  one  man  invariably.  Even  Lord  Mansfield,  its  great 
supporter  in  the  present  day,  had  not  adhered  to  it  5  for 
in  the  charge  which  he  gave,  in  the  King  v.  Home,  as 
appears  upon  the  authority  of  notes  put  into  his  hand  by 
a  most  respectable  gentleman,  that  he  addressed  the  jury 
In  these  words :  *  You  will  judge  whether  it  conveys  a 
harmless,  innocent  proposition,  for  the  good  and  welfare 
of  this  kingdom,  the  support  of  the  legislative  government, 
and  the  king's  authority,  according  to  law ;  whether  it  is 
Hot  denying  the  government  and  legislative  authority  of 
England,  and  justifying  the  Americans,  &c. — and  if  it 
was  intended  to  convey  that  meaning,  there  can  be  little 
doubt  whether  that  is  an  arraignment  of  the  government, 
an4  of  the  troops  employed  by  them,  or  not.  But  that 
is  a  matter  for  your  judgment.  You  will  judge  of  the 
meaning  of  it;  you  will  judge  of  the  subject  to  which  it 
is  applied ;  and  if  it  is  a  criminal  arraignment' of  these 
troops,  acting  under  the  orders  of  thvf  officers  employed  by 
the  government  of  thic  country,  you  will  find  your  verdict 
one  way ;  but  if  you  are  of  opinion  that  the  contest  is  to 
reduce  innocent  subjects  to  slavery,  ai^d  that  they  were 
all  murdered,  why  then  you  may  form  a  different  conclu- 
sion with  regard  to  the  meaning  and  application  of  this 
paper/  Here  was  a  clear  and  distinct  allowance  of  the 
whole  right  of  judging  of  the  law  and  fact,  conceded  by 
this  great  authority  for  the  doctrine.  Here  he  had  the 
proof  of  inconsistency  so  glaring,  as  very  much  to  affect 
the  influence  of  the  authority  on  the  doctrine.  He  was 
aware  that  there  never  was,  perhaps,  a  great  authority 
who  was  at  all  times  consistent  with  himself.  An  opi-* 
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nion  given  in  one  set  of  circumstances,  when  brought  into 
another  situation  diametrically  opposite,  might  not  be 
equally  sound  and  applicable.  He  might  find,  upon  fur- 
ther proof,  that  his  opinion  was  erroneous,  or,  ^t  least, 
that  it  was  fallible.  The  inconsistencies  of  great  men 
did  not  always  prove  that  they  were  bad  men  :  they  proved, 
perhaps,  that  their  arguments  were  not  always  good. 
There  was  not  to  be  found  in  history,  nor  perhaps  in 
romance,  a  single  authority  who  could  be  taken  through 
life,  and  found  to  have  never  changed  an  opinion,  or  had 
occasion  to  vary  a  doctrine.  No  man  could  obstinately 
persist,  perhaps,  in  all  that  he  had  ever  thought  and  said 
upon  every  subject,  without  violating  the  'duties  of  jus- 
tice and  equity.  On  this  subject  was  it  not  greatly  for 
the  interests  of  the  public  justice,  that  none  of  the  au- 
thorities who  had  supported  this  doctrine  had  supported 
it  invariably  ?  for  it  was  a  doctrine  that,  carried  to  its 
extreme,  would  be  fatal  to  Englishmen.  For  let  them 
see  how  it  would  apply  to  high  treason.  He  needed  not 
say,  that -written  or  printed  papers  might  be  taken  as 
overt  acts  of  high  treason.  Imagining  the  king's  death, 
or  raising  insurrection^,  might  be  the  overt  acts  in  the  in- 
dictment. If  this  course  was  pursued,  which  might  be 
done,  although  undoubtedly  they  might  take  another 
course,  and  exhibit  the  paper  without  reciting  it  literally — 
but  if  it  were  done,  what  muft  be  the  consequence  ?  The 
jury  would  be  told  that  they  had  nothing  to  do  with  the 
matter  of  the  paper — they  were  only  to  prove  the  writing 
and  publication — the  court  would  afterwards  decide  whe- 
ther it  was  high  treason  or  not; — and  thus,  instead  of 
having  his  life  in  the  hands  of  twelve  men,  his  peers,. he 
might  be  hanged,  drawn,  and  quartered,  on  the  decision 
of  our  lawyers,  deciding,  not  from  the  view  of  the  facts, 
but  from  books  in  their  closets  ;  and  thus  he  was  robbed 
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of  the  inherert  right  of  an  Englishmen-^trial  for  his  life 
by  jury.  The  case  is  different  in  libel  only,  as  the  pu- 
nishment for  libel  was  less  severe  than  high  treason :  but 
the  principle  was  exactly  the  same ;  and  in  this  way^ 
the  citizens  of  this  country  were  to  be  subject  to  fine,  im- 
prisonment, and  piUqry,  with  all  the  shame  and  danger 
that  belonged  to  the  latter ;  nc^t  by  the  decision  of  their 
^  peers — not  by  the  trial  by  jury — but,  as  he  had  said,  by 
the  opinion  of  four  lawyers. — He  meant  no  disrespect  by 
the  term  lawyers — but  by  four  men  instead  of  twelve# 
He  had  asked  different  professional  gentlemen  in  that 
house,  whether  it  was  possible,  that  what  he  had  stated 
in  regard  to  high  treason,  could  not  happen  by  the  ex- 
tension of  this  doctrine  ? — He  found  them  differ  on  the 
subject :  one  said,  he  thought  it  could  not  happen  ;  an- 
other, that  it  must  happen. — ^For  himself,  he  saw  no  pos- 
sible difference ;  and  the  very  circumstance  of  its  being 
doubtful,  ought  to  make  them  eager  for  an  ejtplanation.-— 
He  had  confined  himself  throughout  his  observations  to 
criminal  trials.  In  the  other  mode  of  prosecuting  for  libels, 
that  of  seeking  redress  by  an  actioq,  the  true  and  most 
equitable  means  in  all  private  cases  of  outrage,  even  there 
it  was  not  enough  for  the  plaintiff  to  prove  that  he  had 
suffered  injury,  he  must  prove  that  injury  was  occasioned 
by  the  defendant's  guilt.  He  would  illustrate  this  by  one 
or  two  instances  :  if  he  would  write  a  character  of  a  ser- 
vant  to  a  gentleman  desiring  him  to  give  a  character, 
and  he  would  truly  and  conscientiously  declare,  that  he 
was  unworthy  of  trust- — this  would  not  be  a  libel,  al- 
though the  servant  should  prove  a  loss  by  it,  unless  it 
was  proved,  by  some  other  circumstances,  .  that  there 
was  malice  and  falsehood.  But  how  did  the  law  a6l  ?  By 
an  evasion. — In  the  first  case,  it  said,  that  the  sending  the 
letter  to  the  gentleman,  an  honest  answer  to  his  request, 
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was  no  publiGatlon ;  but  if  there  was  malice,  it  was  t 
publishing.  In  like  manner,  if  a  person  should  write  ta 
a  father,  that  his  son  was  fallen  into  bad  coursed  ;  this* 
would  not  be  called  by  the  law  defamatory,  but  reforma- 
tory— unless  it  were  proved  that  the  gentleman  sending 
the  letter  had  married  the  niece  of  the  father,  the  next  of 
kin  to  the  son,  and  thereby  giving  a  suspicion  that  the 
words  were  written  falsely  and  wickedly  to  alienate  the 
ather  from  the  son,  and  thereby  induce  him  to  leave 
his  fortune  to  his  niece.  In  all  these  cases,  the  law  re- 
quired that  the  jury  should  be  fully  possessed  of  the  guilt, 
before  they  could  find  redress ;  and  he  mentioned  them 
only  to  prove  that  in  both  cases  the  guilt  must  be  made 
manifest  to  the  jury.  He  mentioned  the  case  also  of 
threatening  letters,  and  the  opinion  of  Baron  Hotham,  as 
farther  illustrating  his  doctrine.  He  proposed,  therefore, 
that  the  house  should  go  into  a  committee,  as  the  best 
means  of  devising  the  proper  remedy  for  this  evil. — He 
was  ready  to  own  that  it  was  much  easier  to.  find  fault,- 
than  to  find  a  remedy.' — It  was  not  for  his  talents,  or  for 
his  knowledge,  to  attempt  it  alone  j  but  if  they  would  go 
into  a  committee,  they  might  dien,  with  the  assistance  of 
almost  all  the  abilities  in  the  house,  consider  maturely 
what  would  be  the  wise  course  to.  pursue.  He  would 
state  shortly  what  his  ideas  were:  that  in  the  committee 
they  should  move  for  a  declaratory  bill,  dating  clearly 
what  the  law  was  •,  or  if  this  should  be  thought  impro- 
per, or  insinuating  that  the  law  had  not  been  truly  ad- 
ministered, then  to  bring  in  a  short  bill  to  settle  the  law,, 
and  inake  it  partly  enacting,  and  partly  declaratory.  la 
the  committee  they  might  also  take  some  step  with  re- 
gard to  Luxford.  By  this  means  they  might  get  rid  of 
these  special  verdicts,  and  of  all  the  unintelligible  argu- 
Qierits  by  which  they  were  supported..  He  obccryed,  that 
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tliey  were  in  their  nature  optional :  for  the  jury  could 
always  bring  in  a  verdict  of  not  guilty,  according  to  the 
argument  of  the  advocates  for  that  doctrine.  A  real  spe- 
cial verdict  would  not  answer  their .  views  ;  thqy  must 
have  the  word  guilty  in  it,  or  they  could  do  nothing. 
What  was  this  but  deceiving  tlie  jury,  and  striving  to 
catch  them  by  a  mere  word  ?  It  was  time  to  correct  the 
bad  practice. 

Whether  truth  ought  to  be  deemed  a  libel  ?  is  a  ques-^ 
lion  upon  which  Mr.  Fox  said,  he  felt  extreme  difficulty 
in  laying  down  any  general  rule.  There  was  an  apparent 
absurdity  in  saying  that  truth  could  be  a  libel  in  any  case^ 
Yet  there  were  cases  in  which  it  might  have  all  the  effects 
of  a  libel.  If,  for  inftance,  it  was  brought  forw:ard  with 
a  malicious  intention — if  a  person  were  to  publish  any 
personal  infirmity  of  another,  or  the  misconduct  of  his 
near  connexions,  that  might  seem  contemptible  in  thp 
eyes  of  the  world,  but  too  apt  to  treat  infirmity  and  mis* 
fortune  as  crimes  and  vices  j  truth,  in  that  case,  would 
be  no  justification :  but,  in  the  case  of  public  men,  in 
whose  conduct  the  public  had  an  interest  to  prove  the 
truth  of  what  was  said  of  their  public  acts,  truth  ought 
to  be  a  justification.  Were  a  minister,  or  a  member  of 
parliament,  to  make  false  assertions,  for  the  purpose  of 
deceiving  atid  deluding  the  public,  this  would  be  fit  mat- 
ter for  public  discussion  ;  and « to  prove  the  truth,  ought 
unquestionably  to  justify  him  who  published  it.  On  this 
point,  however,  he  rather  chose  to  attempt  nothing,  than 
to  run  the  risk  of  failingj,  and  of  losing  all  that  he  hoped 
to  do  beside.  His  own  opinion  was,  that  proof  of  the 
truth  ought  to  be  admitted,  and  the  jury  }eft  to  decide  how 
far  it  was  a  justification  or  an  aggravation  of  what  was 
complained  of.  But  this  he  did  not  mean  to  bring  for- 
ward at  present.     What  he  had  undertaken,  much  be- 
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yond  his  strength,  more  especially  when  theories  of  the 
constitution  were  held  forth  as  the  test  Und  criterion  of 
men's  opinions  and  attachment,  was  to  repair  a  breach 
in  the  popular  judicature.     It  was  the  fashion  to  indulge 
in  encomiums  on  the  triple  form  our  constitution,  and 
the  stability  which  it  derived  from  the  due  balance  of  its 
component  parts.     He,  whose  understanding  was  not  so 
enlarged  as  to  comprehend  those  abstract  speculations, 
was  content  to4ook  to  the  main-springs  of  the  constitution, 
and  to  see  that  they  were  preser^red  in  proper  strength. 
The  representative  voice  of  rhe  nation,  speaking  through 
that  hoiise,  and  the  judicial  power  exercised  through  the 
medium  of  the  people,  he   conceived   to  be  the  spring 
which  kept  the  whole  in  motion.     If  these  were  pre^ 
served  entire,  the  rest  would  be  in  no  danger :  if  these 
were  impaired,  the  \heoretical  fabric  would  soon  crumble 
to  dull.     The  popular  judicature   could  not  exist,   un-^ 
less  the  jury  were  to  decide  on  the  law  and  the  fact  con-' 
jointly  \n  all  cases  alike.     Judges  from  precedents  and 
books  could  not  decide  on  the  motives  of  men,  on  the 
springs  and  feelings  of  the  heart :  that  must  be  left  to 
their  peers,    who  had    common   feelings    and   common 
springs  of  action  to  themselves. — On  the  case  of  Luxford, 
he  meant  to  move,  that  an  humble'  address  be  presented 
to  his  Majesty,  to  remit  the  most  rigorous  part  of  the  sen^ 
tence ;  and  also  a  resolution,  that  the  sentence,  in  the 
judgment  of  the  house,  was  not  duly  proportioned  to  the 
offence.     If  other  gentlemen  should  differ  from  him  on 
these  points,  let  them  not  on  that  account  reject  all  that  he 
proposed.     He  was  so  desirous  of  doing  some  good,  that  he 
would  not  dispute  about  the  mode  of  doing  it ;  and  if  any 
other  should  be  proposed  to  effect  the  same  end,  he  should 
be  ready  to  adopt  it.     His  motion  would  be  the  same  with 
that  formerly  made  by  Mr.  Serjeant  Glynn  on  the  case  of 
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Woodfall,  which  he  himself  had  opposed  on  the  grounds 
that  he  now  found  to  be  erroneous.  The  reason  that 
operated  with  him,  and  with  t&e  house  to  reject  that  mo- 
tion, was,  that  they  did  not  think  what  they  conceived 
,to  be  the  la^y,  so  much  weakened  by  the  occasional  prac- 
tice of  the  courts,  as  to  require  a  declaration.  Since  that 
time,  theipractice  had  acquired  additional  strength  by 
new  cases,  particularly  that  of  the  dean  of  Sr.  Asaph,  and 
had  been  pretty  uniform  for  several  yqars.  A  small  differ- 
ence had  indeed  occurred  in  the  direction  of  the  judge  toithe 
jury  in  the  case  of  Top  ham :  hut  he  conceived  the  prac- 
tice to  be  now  so  confirmed,  that  the  house  must  declare 
what  the  law  was,  or  admit  the  practice  of  the  courts  to 
be  the  law.— His  learned  friend  (Mr.  Erskine),  whose 
great  abilities  would  supply  what  he  left  deficient,  would 
have  the  honor  of  crowning  in  that  house  what  he  had 
begun  elsewhere — ^That  in  all  cases  when  the  general 
issue  was  joined,  the  jury  should  have  the  undoubted 
right  of  giving  a  general  verdict."  s 

Mr.  Fox  then  moved,  "  That  leave  be  given  to  bring 
in  a  bill  to  remove  doubts  respecting  the  Vights  and  func- 
tions of  juries  in  criminal  cases." 

MR.  ERSKINE's  SPEECH, 

ON    THE   SAME   SUBJECT. 

Mr.  Erskine,  in  rising  to  second  the  original  motion, 
declared  his  inability  fully  to  express  the  gratitude  which 
he,  as  one  of  the  public,  felt  to  the  honorable  gentleman 
who  had  just  sat  down,  for  this  instance  of  the  many 
endeavours  which  he  had  made  to  establish  the  principles 
of  the  constitution  upon  their  true  basis,  and  to  promote 
the  bc3t  interests  of  the  country.  The  panegyric  which  had 
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been  made  on  the  arguments,  which  he  had  brought  fof-« 
ward  on  a  former  occasion,  must  indeed   lose  much  of 
its  force,  when  those  were  compared  with  the  arguments 
which  had  now  been  advanced.     The  objects  of  the  pre- 
sent motion  were  two :  first,  the  practice  of  the  courts 
with  regard  to  libels ;  and,  secondly,  the  information  by 
quo  warranto.     The  motion,  he  trusted,  would  be  unani- 
mously adopted,  from  the  declaration  of  his  honorable 
friend,  that,  whatever  might  be  the  opinion  of  gentle- 
men, with  regard  to  a  particular  prosecution,  he  trusted 
it  would  not  interfere  with  their  sense  of  the  necessity  of 
attending  to  the  great  and  general  object*     Nothing  was 
8o  well  calculated  to  prove  how  much  this   unanimity 
might  be  expected,  as  the  circumstance,  that,  though  he 
differed  with  his  honorable  friend,  with  regard  to  the 
particular  prosecution,  he  now  rose  to  second  his   mo^ 
tion.     .He   meant,  however,    likewise,  to   differ  in   his 
mode  of  treating  the  subject.     His  honorable  friend  had 
taken    it    analytically  •,    he  meant  to   take  it   the  other 
way;  andi  instead  of  reasoning  from  any  particular  case 
to  the  original  causes,  to  begin  from  the  origin,  and  thus 
trace  it  in  its  effects.     The  positions  with  which  he  would 
set  out  were, 

1st,  That  the  law  of  libels  was  repugnant  to  the  prin- 
ciples, and  inconsistent  with  the  practice  of  criminal 
justice. 

^dJy,  That  it  cramped  the  liberty  of  the  press,  pro- 
.  moted  its  licentiousness,  and  brought  our  most  valuable 
privilege  of  juries  into  continual  danger. 

3dly,  That  the  evil  was,  in  its  present  stage,  in- 
surable. 

Lastly,  That  the  subject  was  too  complicated  for  any 

individual  to  bring  in  a  bill  which   should   fully  answer 

'  |he  purposes  proposed,  and  required  immediately  the  inr 
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terfcrence  of  the  house.     He  should  beg  to  enter  his  pro- 
test in  what  he  was  going  to    say  against  ideas  of  con- 
veying blame  or  censure  on  the  conduct  of  any  of  tfcc 
judges.     So  far  was  he  from  entertaining  any  intention  of 
this  sort,   that  he   was    convinced,  that   if  his  Majesty 
should  place  him  in  the  same  situation,  he  could  not| 
consistently  with  the  constitution,  adopt  any  other  line 
of  conduct    than    that   which   was  pursued  by   them. 
Libels  might  be  divided  into  three  classes,     ist.   Those 
which  were  subjects  of  civil  action,  as  those  which  af- 
fected lives,  property,  liberty,  or  which  occasioned  any 
actual  damage,     2dly,  Those- which  were  punishable  by 
indictment,  which  included  all  that  might  any  way  dis-^ 
turb  the  public  peace.     The   third  class  took  in   those  ' 
libels,  which  were  of  most  important  consideration,  all 
those  which   had    a  tendency    to    sow  sedition.      The 
law  of  libels,  by  civil  actions,  was  as  ancient  as  the  law 
itself.     Reputation  ought  to  be  secured  by  law.     A  good 
name  was  a  property  no  less  valuable  than  an  estate,  and 
which,  in  ca^e  of  any  injury,  ought  equally  to  admit  the 
means  of  redress.     The  judges,   no  doubt,  were  the  de- 
positaries of  law  in  matters  of  property.    But  what  had  a 
tendency  to  undermine  and  utterly  destroy  the  constitu- 
tion, was  the  circumstances  of  confounding  crimes  with 
civil   actions.     It  was  this  circumstance  which  brought 
into  hazard  our  most  invaluable  privilege  of  juries ;  a  part 
of  the  constitution  which  ought  to  be  looked  on  with  the 
most  peculiar  reverence.     The  jury  he  regarded  as  the 
commons  house  of  the  judicial  system,  as  affording  a  safe- 
guard to  the  people,  which  excluded  the  encroachments 
of  power,  and  the  injuries  of  oppression. .  Government, 
it  was  well  known,  was  now  to  be  supported  upoo  the 
foundation  of  reason.     It  derived  its  sacred  nature  from 
^he  advantages  which  it  produced  to  its  subjects,  and 
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maintained  its  authority  frofti  the  blessings  which  were 
enjoyed  under   its    administration.      The    monarchy  of 
Great  Britain,  for  which,  however,  no  man  could  entertain 
a  higher  respect,  would  not  exist  one  hour,  if  the  spirit 
of  the  inquiry  of  his  honorable  friend  was  not  adopted. 
Yet  this  monarchy  he  would  wish   to  be  immortaK     It 
possessed  all  the  speedy  execution  of  the  most  absolute 
monarchy,  while  the  freedom  of  the  most  perfect  demo- 
cracy was  secured  by  the  representation  of  the  people  in 
the  house  of  commons,  and  the  trial  of  juries.     The 
grahd  and  petty  juries  were  placed  as  a  protection  be- 
tween the  crown  and  the  people  ;  and  were  it  not  for  the 
intermediate  security  which  they  afforded,  the   power  of 
the  crown  would  turn  into  dust  the  liberties  of  the  people. 
Yet  he  could  prove,  that  the  trial  by  jury  did  not  exist  in 
those  cases  which  affected  the   liberty  of  the   press,  by 
which  opinions    were    communicated,    information    ex- 
tended, and  effects  produced  of  the  greatest   magnitude 
in  any  season  of  national  alarm  and  danger.     The  (Con- 
stitution  made    a.  difference  between    civil  and  criminal 
caises.     But  here  was  the  misery  of  that  practice,  which 
he  was  now  to  stat«.     A  learned  judge  had  alleged,  that 
they  were  entitled  to  apply  the  same  rules  in  both  cases. 
But,  m  order  to  shew  the  power  that  was  given   to  the 
judges  in   a  civil  case,  it  was  entered   upon  the  record,, 
and  they  afterwards  were  entitled,  if  it   should  not  meet 
•^nth  their  approbation,  to  set   aside   the  verdict  of  the 
jury.     But  in  a  crimind  case,  though  it  was  stated  in  the 
record,  it  was  necessary  to  ask  leave  of  the  people,  and 
the   jury,    if,  they  pleased,   might    throw  out   the    bill. 
The  difference  w:;s,  that  in  the  one  instance  it  came  from 
the  authority  of  the   court,  and,  in  the  other,  from  the 
authority  oi*  the  people.     To  diminish  the   privileges  of 
juries,  was  to  throw  away  the  only  security  which  the 
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people  at  present  possessed  from  the  prerogative  of  the 
cYown,  In  civil  cases,  not  only  the  authority  of  the 
judges  w^s  established  to  judge  of  the  law,  but  likewise 
to  prevent  the  jury  from  interfering  with  what,  in  this  re-? 
spect,  fell  immediately  under  their  province.  Law  and 
fact  were  kept  as  much  asunder  by  the  principle  of  our 
constitution,  as  night  and  day  by  the  established  system 
of  nature.  Matters  of  property  were  wisely  deemed  too 
intricate  for  the  decision  of  a  jury.  But  crimes,  whose 
guilt  consisted  in  their  intention,  were  peculiarly  fitted  for 
their  consideration,  and  could  only  properly  be  ascertained 
by  their  verdict.  In  cases  of  property  a  new  trial  might 
be  moved  for.  But  if  the  jury  should  acquit  a  criminal, 
not  even  the  King  could  afterwards  attaint  him.  In  the 
one  case,  the  business  originated  from  the  court ;  in  the 
other,  from  the  people.  In  the  one  case,  the  verdict  might 
be  thrown  out,  but  the  other  could  not.  He  stated  that, 
by  the  present  system  of  things,  by  merely  entering  liters 
atbn  upon  the  record,  a  man  might  be  handed  by  the 
Attorney-General  for  high  treason :  in  such  an  exercise 
of  authority  as  this,  tjiere  was  an  end  of  thq  protectioii 
of  juries.  In  the  present  way  of  treating  libels,  the  judge 
says  to  the  jury,  «  If  you  find  the  publication,  you  arc 
bound  to  find  him  guilty ;  if  we  find  him  not  guilty  of  a 
libel,  there  may  then  be  an  arrest  of  judgment.*  3ut  (hould 
he,  as  counsel  for  the  defendant,  move  an  arrest  of  judg- 
ment upon  the  plea  that  there  was  no  libel,  the  judgei 
would  answer,  *  That  the  jury  had  already  found  the 
malicious  intention.'  In  so  enlightened  an  age,  the  abr 
surdity  of  the  case  was  indeed  astonishing.  In  the  instance 
jof  a  duel,  where  the  alternative  was,  either  that  the  indi- 
vidual should  be  banished  from  society,  or  expose  himself 
to  the  hazard  of  taking  away  the  life  of  another,  at  an 
^ual  risijue  of  his  own,  the  crime  was  murder  j  yet  duTr 
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ing  the  course  of  his  experience,  in  such  an  instance  mur* 
dcr  had  never  been  found.    Yet  it  was  in  the  power  of  the 
Attorney- General  to  render  it  murder,  by  putting  Itter- 
otim  on  the  record.     If  the  defendant  shall  appear  guilty 
of  all  those  facts  by  the  verdict,  he  must  be  found  guilty; 
but  if  there  should  afterwards  be  discovered  to  have  ex- 
isted no  malicious  intention,  judgment  may  be  arrested. 
He  should  now,  taking  an  opposite  course  from  his  honor- 
able friend,  inquire  how  the  evil  began.     He  thought 
that  the  judge  ought  to  state  his  opinion  in  libels  as  in  all 
other  cases,  and  trust  the  decision  to  the  good  sense  and 
equity  of  the  jurors,  which  he  seldom  knew  to  fail.  Upon 
the  arrival  of  letters,  printing  soon  discovered  the  influ- 
ence which  it  possessed  over  the  state,  and  employed  itself 
in  political  and  theological  discussion.     The  Star-Cham- 
ber  was  then  invented,  in  order  to  exclude  the  interfer- 
ence of  juries  to  punish  any  attempt  that  might  be  made 
to  detect  the  misconduct  of  a  bad  government,  and  the 
errors  of  a  false  religion.    In  wishing  to  abolish  this  most 
tyrannical,  unjiist,  and  oppressive  engine  of  power,  the 
Star-Chamber,  it  was  certainly  the  wish  of  the  people  to 
unite  the  harmonious  system  of  judge  and  jury,  the  one 
communicating  light  from  the  sources  of  law,  the  other 
inveftigating  the  nature  of  facts,  and  co-operating  in  the 
impartial  execution  of  justice.     After  the  abolition  of  the 
Star-Chamber,  there  had  taken  place,  before  the  Recorder, 
the  trial  of  Penn   and  Mead,   who  had  been  accused  of 
seditious  preaching  in  Grace-church.      The  jury  found 
only  a  verdict,  guilty  of  speaking  to  so  many  people,  and 
though  the  judge  sent  them  back,  yet,  as  they  would  bring 
po  other  verdict,  he  fined  each  of  them  a  few  marks.  One 
of  these  jurors,  a  second  Hampden,  resisted  this  unjust 
sentence,  not  on  account  of  the  sum  required  to  be  paid, 
y^hich  was  trifling,  but  because  if  he  should  pay  a  fart 

thing, 
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thing,  he  should  regard  himself  aa  submitting  fo  humi- 
liation, dangerous  to   the  liberties  of  his  country,    and 
1)ecoming  a  slave  by  his  own  act.     He  would  quote  a 
respectable  authority,  that  there  never  could  be  a  ques- 
tion of  law  unmixed.     There  must  first  be  proved  the 
facts,  from  which  the  law  was  to.be  raised.    If  the  judge' 
told  the  jury,  that  unless  they  acted  so  and  so,  they  would 
be  transgressing  their  duty ;  it  was  putting  them  under  % 
restriction  more  grievous  than  the  penalty  of  imprison- 
ment J  it  was  an  imprisonment  of  the  mind.     There  was 
no  fine  to  which  he  would  not  rather  submit  than  such  a 
restriction  5  of  a  fine,  he  knew  the  extent,  and  he  might 
console  himself  under  it,  with  the  reflection  of  the  benefit 
that  would  accrue  to  the  country  from  his  verdict :    but 
this  was  wounding  to  him  on  the  side  o(  conscience ;.  it 
was  straitening  him  in  the  road  of  duty.  If  jhe  judge  and 
jury,  inftead  of  respecting  in  one  another  the  knowledgcf 
and  abilities  of  which  both  were  possessed,  inftead  of  co- 
operating in  the  same  great  end,  the  impartial  administra- 
tion of  juftice,  bitterly  opposed  one  another,  what  conse«* 
quences  could  be  expected  to  follow?  It  was  Lord  Ray-r 
mond,  who,  upon  the  publishing  the  Craftsmen,  had  said^ 
that  certain  persons  had  taken  up  a  notion  that  it  was  the 
business  of  a  judge  to  explain  to  the  jury  the  law;  buf 
no  such  practice  really  existed,  yet,  ftrange  it  was,  that 
he  should  have  said  this  in  the  teeth  of  the  decision  in 
the  trial  of  the  seven  bishops.     The  judges  there,  thought 
under  the  corrupt  influence  of  the  crown,  falsely  gave  it  as 
their  opinion,  that  the  petition  was  a  libel,  yet  had  re- 
ferred it  to  the  decision  of  the  jury.     The  jury  gave  a» 
their  Verdict,  that  it  was  no  libel  •,  and  notwithstanding 
the  consequences  of  this  verdict,  and  the  complexion  of 
the  times,  they  incurred  no  penalty,  nor  even  blame.  The 
judges  had  given  their  opinion  in  order  to  please  th^  King^ 

but 
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but  tlicy  had  not  attempted  to  exercise  authority;  a 
sure  indication  of  their  consciousness  they  did  not  pos- 
sess it. 

«  In  the  case  of  the  dean  of  St.  Asaph,  in  which  he  was 

concerned,  the  conduct  of  the  opposite  counsel  had  been 

highly  honorable.     Though  he  stood  with  a  brief  for  the 

crown,  he  would  not  surrender  thp  privileges  of  the  people  j 

yet,  that  which  was  conceded  him  by  the  adverse  counsel^ 

HJras  not  granted  him  by  the  court.     la  the  case  of  the 

King  and  Franklin,  it  was  diverting  enougli  to  consider 

•  the  only  argument  that  had  been  advanced,  and  with  no 

small  importance  on  the  other  side.     A  precedent,    it 

seemed,  had  occurred  during   thq  time  of  Sir  P.  Yorke, 

in  whicti  a  decision  had  tnken  place  for  the  people.     A 

song,   called   Parkingfofi^s' Pcufjdj  was  composed  on  the 

occasion,  the  writer  of  which,  it  is  said,  exulted,,  as  if  the 

judges  had  been  outwitted,  and  the  victory  snatched  from 

them  by  the  jury.     Asa  proof  of^this,  aline,   speaking 

of  the  jury,  had  been  quoted, 

<*  Were  judges  o£  fact.  But  not  of  laiv,** 

Unhappily,  however,  this  line,  on  which  so  much  stress 
had  been  laid,  which  had  been  produced  as  confirmation 
^rong  as  proofs  of  holy  writ,  has  been  quoted  from  an 
erroneous  copy  •,  the  line  literally  stood  thus, 

<'  Were  judges  alike  of  the  fad  and  tlte  Liu.*^ 

Thus  by  the  literal  quotation,  was  the  argument  reserved, 
and  all  the  ingenious  syftem  that  had  been  built  on  it, 
completely  overturned. — He  would  now  state  what,  from 
Eiis  own  experience,  he  was  enabled  to  do,  what  had  been 
the  effects  of  this  system.  He  had  now  been  engaged  thir- 
teen years  at  the  bar;  during  which  he  h  h.  had  occasion 
to  see  and  be  ncquaintsd  with  much  practice.  The  officers 
of  the  crown,  in  the  discharge  of  their  duty,  he  had  found 

always 
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always  to  tehave  with  mildness  and  moderation.     But  he 
was  of  opinion,  that  the  matter  ought  to  be  left  entirely 
to  the  jury ;  he  would  pledge  himself,  that  in  this  event 
they  would  do  their  duty.     To  them  it  belonged,  and  to 
them  it  should  be  entrusted  to  decide,  Whether  what  was 
accused  as  a  libel,  was  in  itself  innocent,  meritorious,  or 
^malicious  ?  The  consequences  of  adopting  the  opposite 
system  was  a  perversion  of  justice ;  it  was  impossiWe  to 
punish  the  criminal.    In  the  present  circumstances,  every 
man  was  regarded  by  the  jury  as  a  victim  whom  they 
were  solicitous  to  save.     The  advice  which  they  should 
give  to  any  friend,  applying  to.  him  in  the  case  of  a  libel 
on  his  character,  or  dearest  connexions,  would  be,  not  to 
prosecute,  since,  by  so  doing,  he  should  only  confirm  the 
slanders,  and  leave  his  adversary  to  enjoy  the   triumph 
of  impunity.     He  wished,  for  the  sake  of  that  unanimity 
which  was  so  desirable  on  the  present  question,  that  -his 
honorable  friend  should  shove  aside  the  matter  which  he 
had  commenced.     He  indeed  could  not  help  taking  no- 
tice of  it,  since  it  was  this  which  first  set  to.  work  the 
vast  engine  of  his  mind.     He  wished  that  nothing  might 
be  introduced  in  this  business,  which  would  at  all  inter-  , 
rupt  the  harmony  with  which  it  m/ight  be  renewed,  that 
every  thing  should  be  avoided  which  should  seem  to  lean 
either  to  one  side  or  the  other,  and  that  it  merely  be  made 
the  instrument  to  establish  the  constitution  upon  its  true 
principles.     There  was,  no  doubt,  an  inquisitorial  power 
of  this  house  over  judges;  it  was  the  great  key-stone  of 
the  constitution ;  but  tl^is  power  ought  to  be  very  cauti- 
ously and  sparingly  exercised ;  it  ought  to  be  kept  in 
those  recesses  of  the  constitution,  from  which  it  should 
only  b6  produced  on  occasions  of  the  greatest  emergency. 
It  was  not  even  desisable  to  speak  hastily  of  the  conduct 
of  the  judges  in  that  house,  as  what  was  said  there  might 

s,  be 
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be  liable  to  misrepresentation.  He  should  mention  ofttf 
instance  more  of  the  oppression  of  the  present  system* 
An  insinuation  had  appeared  in  one  of  the  papers,  that  the 
Ruffian  ambassador  was  a  spy.  He  should  not  even  men- 
tion the  name  of  hik  client,  who  had  been  accused  with 
this  insinuation  as  a  libel ;  he  was  unwilling  to  renew 
any  unpleasing  remembrance.  He  had  been  sentenced 
to  the  pillory;'  yet  he  had  produced  in  court  an  attesta- 
tion of  a  physician,  that,  at  the  time  this  paragraph  ap- 
peared, his  client  had  been  delirious. 

He  concluded  with  giving  his  most  entire  and  cordial 
approbation  to  the  motion. 


The  ENC* 


Strahan  and  Prestoh, 


Nevr-Street  Square,  LonSon.  ■^\ 


